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KOMMEPYECKAS KOHIIECCHUS 1 ®PAHYAN3UHT :
COOTHOIIEHUE MOHATHM

C.O. MscoenoBa, crynent IO TT'Y
Hayunwuii pyxosooumens — cm. npenooasamens H.B. bazposa

B I'paxxmarnckom konexce PO riasa 54 mocsmiena 1oroBopy KOMMepUeCKOH KOH-
neccud. Jlo npunstus Bropoit vactu 'K PO xomMepueckas KoHIeccus He Obuia U3-
BECTHA OTEYECTBEHHOMY 3aKOHOJATEIbCTBY.

B nmuBmmmcTHYECKON HAayKe AOCTATOYHO OCTPO CTOMT MPOOJIEMa COOTHOIICHHMS
TEPMHHOB «KOMMEpuecKass KOHIeccus» u «(ppanuaiizunry. Heobxomumo paso-
OpatbCst CO 3HAYCHUEM MOHATHS «(ppaHYali3uHI», TaK KaK COOCTBEHHO KOMMepUecKast
koHIeccus npexacrasieHa B [K P®. @panvaiizuar kak 0coOBIif BHA JOTOBOpa IMO-
sBuiics B XIX B. B CILIA, a 3aTem pacrpocTpanuics o Bcemy mupy. B PO umenno
Ha 3aKOHOJATENIFHOM YPOBHE TEPMUH (ppaHUYai3MHI «IIPOU3HECITH BCIYX» TOJBKO B
2014 1. B mpoekTe (emepanbHoro 3akona «O (panuaiisuare»’. B 3akmoueHun 110
JAaHHOMY 3aKoHOIpoekTy komurera I'ocynapctBenHoil Jymbr ®C PO no rpaxaan-
CKOMY, YTOJIOBHOMY, apOUTPa’kHOMY U IPOLECCyaTbHOMY 3aKOHOATEeIbCTBY OTMe-
YaeTcs, YTO XOTh 3aKOHOIIPOEKTOM M BBOJMUTCS MOHATHE «OTOBOp (paHyai3uHray,
OJIHAKO HE ONPEAEIAETCS €r0 COOTHOIIEHUE C JOTOBOPOM KOMMEPYECKOI KOHIIECCHU.
[TonmoxeHns 3aKOHOIPOEKTa 1Mo OOJbIIEHT YacTH AyOTUPYIOT aHAJIOTHYHBIE HOPMBI,
conepxaiuecs B ['paxxnanckom koaekce PO u perynupyroiiye 10roBop KoMMepue-
CKOM KOHIIECCHHUZ.

YroObI MOHATH, YTO Takoe (ppaHUaH3MHT Ha IMPAKTHKE, JOCTATOYHO 3arJITHYTh
B JT000¥ TOPTOBBIN IEHTP M YBUAETH, YTO 3HAUMTENIbHAS YacTh MarasuHoOB U Kade
paboTaeT HMEHHO 110 cucTeMe (paHuai3unra. @paHyai3uHT MOKHO ONIPEEIUTh KaK
($bopMy POAOIDKUTENIHHOTO JETIOBOTO COTPYIHUYECTBA (PUPM, IPH KOTOPOM KOMIIa-
HUS C U3BECTHBIM Ha PhIHKE HUMEHEM TIepe/iacT MIpaBa Ha HET0 BMECTE C TEXHOJIOTHEH
MIPOU3BOJICTBA JPYTrO KOMIIaHUH.

UYro xe kacaeTcs HayKH, TO B IUBMIIMCTHYECKON JOKTPUHE HET €IMHOTO MHEHHUS
OTHOCHTEJIFHO COOTHOILIEHUS JOTOBOPa KOMMEPUECKOIH KOHIIECCHH U (hpaHuaii3uHra.
Tak, B.B. Burpsackuii, A.I1. Ceprees, E.A. CyxaHOB U HEKOTOpBIE IPYTrHUe MPaBo-
BeJIbl CXOSTCSA BO MHEHUH O TOM, 4To rnaBa 54 I'K PO perynupyer uMeHHO OTHOILIE-
Hust ¢panyaizuara. Tak, mo maeHuto B.B. BurpsHckoro, noHATHE «KOMMepYecKas
KOHIIeCCHs» OBUIO Mcmosib3oBaHo mpu moarotoBke 'K PO kak Hambosee cooTBeT-
CTByIOLIEE 10 CMbICIy aHruiickoMy «franchising» ®. TTpoTHBONOJIOXHOM TOYKH
3penus npupaepxkupatorcss E.B. T'emamsummn, H.K. 3mupenkosa, E.H. Bacunbsesa

1 O ¢ppanuaiisunre : npoekT henepanbHoro 3axkona Ne 503845-6 (pen., Buecennas B I'J ®C PD, ekt
1o coctosiHuo Ha 21.04.2014) // CIIC «KoucynprantlLrocy.

2 3akmouenne Komurera FocynapcTsennoil Jlymbr ®enepansroro Cobpanus PP 1o rpaxkaanckomy,
YTOJIOBHOMY, apOUTPaKHOMY M IIPOLECCYaIbHOMY 3aKOHOAATEIBCTBY IO MPOEKTY (heaepaabHOro 3aKoHa
N 503845-6 «O ¢panuaiizunre» // CIIC «Cuctema TAPAHT».

% Bparunckuit M.W., Burpsuckuii B.B. Jlorosoproe npaso. M. : Craryt, 2011. Ku. 3: JloroBopsi o
BBITIOJIHEHUH paboT U okasanuu yciyr. C. 978.
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U JpyTU€ ydeHbIE, KOTOPBIE OTHIOJb HE OTOKAECTBISAIOT (ppaHUaii3MHT U KOMMeEp-
JecKylo KoHmeccuro. OHM yTBEpXKIOAIOT, YTO B IOPHUANYECKOM CMBICIE IOTOBOP
(¢paH4ali3uHTa U TOTOBOP KOMMEPYECKOH KOHIIECCHUM — JIBa COBEPIIEHHO Pa3HBIX
JIOTOBOpa, B YAaCTHOCTHU II0 JIOTOBOpY (ppaHYali3uHra rnepenaercs ropasno Oojee
IIMPOKHIi KOMILIEKC TpaBl,

Ananmu3 cyneOHON NMPAaKTHKH TO3BOJSIET 3aMETUTD, ITO CYABI 3a49acTyIO0 HCIIOIb-
3YIOT TEPMHUHBI «IOTOBOp (PAHIIM3BI» U «IOTOBOP KOMMEPYECKOIH KOHIIECCUH
(dppanuaitzuaT)». MOXHO CKa3aTh, 4TO yHOTpeOieHHEe TepMUHa «(ppaHUal3HHT»
B cyeOHOM IpaKTHKe SBISETCS OECCUCTEMHBIM U (pparmeHTapHBIM. Tak, HarpuMep,
IleHTpanbHbIi pallOHHBIA Cy A I'. TIOMEHB B OJTHOM U3 paCCMaTpUBAEMBbIX CIIOPOB MOJ-
YEPKHYJI, YTO «OTHOLICHUS Ha POCCUHCKOM pBIHKE (DPaHILIHN3 PETYIUPYIOTCS IOTOBO-
poM KoMMepueckoil KoHueccuu, riasoil 54 TK Pd»2. Mcxoas U3 3TOro, MOXKHO
c/IenaTh BBIBOJI, UTO CYJbI TPAKTYIOT IOTOBOPHI (hpaHuaii3MHTa 1 KOMMEPYECKOM KOH-
LIECCUU KaK CHHOHHUMBI.

OtBeT Ha BOIPOC O COOTHOWICHWH TOHATHH «KOMMEpYECKash KOHIECCHUS» H
«(hpaHYaii3MHT» Ba’KeH HE TOJBKO B TEOPETUUECKOM, HO U B IPAKTHUECKOM CMBICIIE.
VY3HaB UCTOPHIO BOSHUKHOBEHHMsI ()paHUYali3WHTa KaK B MHpe, Tak U B Poccun, pac-
CMOTPEB NPABOBOIO MPUPOAY U U3YUHB JIETATbHBIC H JOKTPHUHAIBHBIE TEPMHUHBI U3Y-
YaeMbIX JIOTOBOPOB, s MPHILIA K BBIBOJY, YTO AOTOBOP KOMMEPUYECKOH KOHIIECCHH,
3akperyieHHbIH B Ti1aBe 54 ['K PO, sBisietrcs mo cBoeli mpaBoBOM MPUPOJIE aHAIOTOM
JoroBopa (ppaHUai3MHTA.

MNPOBJIEMBI PA3JIEJIA BUSHECA MEXK/Y CYIIPYT'AMU

A . MlaBauyenko, cryaent IOU TT'Y
Hayunwiii pyxosooumens — cm. npenodasamens H.B. bacposa

[To manubpM PoccraTa 3a 2017 T., Ha IATH 3apPETUCTPHPOBAHHBIX OPAKOB B CpeI-
HeM B Poccun npuxonutcs Tpu paszsona’. Bosiblioe KOJNMYECTBO OpakopasBOJIHBIX
IIPOLIECCOB MOPOKAAET HE TOJBKO COLMANIBHBIE, HO U NPaBoOBble MpodsieMbl. OHUM
U3 aKTyaJbHBIX U HEOJHO3HAUHBIX BOIPOCOB B NPaBONPHUMEHUTEIbHON MPAKTUKE
ocTaeTcst pa3jes Ou3Heca MEXIY CyNpyTraMH.

B cootBercTBuH € 4. 2 cT. 34 CemeiiHoro kogekca PO «x nMymiecTBy, HOKUTOMY
cynpyramMy BO BpeMsi Opaka (00IeMy MMYILECTBY CYIPYTOB), OTHOCSTCS JOXOJIbI
KaX/IOTO U3 CYyNPYTOB OT TPYAOBOH JIEATEIHLHOCTH, IPEATIPHHUMATEIHCKON AEATEINb-
HOCTH U Pe3yJbTATOB WHTEIUIEKTYaJIbHOH JIEATEIbHOCTH. .. TPHOOPETEHHBIE 32 CUET
00IIKX JJOXOJIOB CYNpPYTOB JBM)KUMBIE M HEJABW)KUMBIE BEIIH, LIECHHBIE OyMaru, naw,

! T'enamsuu E.B. Jloroop koMMepueckoi KOHLECCHH : aBToped. JHC. ... KaH. ropui. Hayk. Kpac-
Hopmap, 2007. C. 11.

2 Pemenue Llentpanbuoro paiionnoro cyaa r. Tromenu ot 19.06.2017 no ey Ne 2-4486/2017. URL:
http://sudact.ru/arbitral/doc/Y KtyP9xZiFbt/

% http://www.gks.ru/wps/wcm/connect/rosstat_main/rosstat/ru/statistics/population/demography/#
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