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K BOIIPOCY O POJIN CYJA B JTOKA3BIBAHUH
B COBPEMEHHOM YTI'OJIOBHOM ITPOIIECCE POCCUMCKOMN ®EJIEPAIIUU

PaccmatpuBaercs mpobiema 000cHOBaHHOCTH TpuroBopa cyaa. [eicteyronmii YIIK PO He mpenycmarpuBaeT
TIOJTHOMOYHH CyJia IO CaMOCTOSITENEHOMY HCTpeOOBAaHMIO KaKUX-THOO0 TOKA3aTeNLCTB U TpeOyeT OT CyAbH JIUIIb
00€CIeINTh COCTA3ATENEHOCTh M PAaBHOIIPABUE CTOPOH M OI[EHUTH COBOKYITHOCTD MMEIOIIUXCS B YTOJIOBHOM JIeie
JoKa3arenbseTB. [IpeacTaBisiercs, 9To Cya HE JODKEH OBITH CBSI3aH HMO3UIMEH «COCTSA3AIONIMXCS» CYOBEKTOB
nporiecca (CTOPOH) ¥ OTPaHUYMBATHCS JIMIIb UCCIIEI0BaHUEM MPEACTABICHHBIX UMH JJOKa3aTeabeTB. [IpaBo cyna
10 UCTPeOOBAaHUIO HEAOCTAIOIINX, II0 €r0 MHEHUIO, JOKA3aTeNbCTB Hellb3sl TPAKTOBATh UCKIIOYUTENIBHO KaK IIPo-
JOIKeHHe 000CHOBaHUSI OOBUHUTENBHOIO TE3HcCa, CyJl KaK OpraH MpaBOCYAUs JOKEH C HECOMHEHHOCTBIO YCTa-
HaBIIUBATh peaibHble 00cToATenscTBa nesiHusA. YIIK P HeoOXxoanMo MOMOIHUTH HOPMOM, MpexycMaTpHuBaio-
el IpaBo Cyza MO OKOHYAHHH CyAEeOHOTO CIIEICTBUS, MOCHIE IPEICTaBICHUSI OOBUHHATENIEM U 3aIIUTHUKOM JI0-
Ka3aTeNbCTB, IIOCTABUTh Ha 0OCYXKIEHHE BOIPOC 00 HCTpeOOBAaHMN KaKHX-THOO JOKA3aTeNbCTB, MPEACTABIISIO-
IIUXCS CyJbe HEOOXOMUMBIMH JJIS IIPABIIIBHOTO pa3pelleHus YTOoJIOBHOTO Jiejla M yCTPaHSHUs! COMHEHHI OTHO-
CHUTEIIbHO KaKHX-TH00 00CTOSTENBCTB, MOATEKAINX JJOKA3bIBAHUIO, a TAkXKe HAJICIHUTh CyJ IPaBOM HCTpeOOoBa-
HHS NHCHMEHHBIX U BEUIECTBEHHBIX JOKAa3aTeNbCTB, HEOOXOMMMBIX UISl PABHIILHOTO PA3pEeIleHUs] YTOJIOBHOTO
JieJia, ¥ IPaBOM BBI30Ba CBHUICTEIISI COBEPIICHHOTO (JIMO0 HECOBEPIIIEHHOTO) JACSHHUS 110 COOCTBCHHON MHHUITHATHBE.

KiioueBble ciioBa: yZOflOBHblL? npoyecc, akKmueHochb cyda, dokazamenbcmea u ao;caszeaHue, uccneoosanue

dokazamenbcme cyoom, 00wl Nopsi0oK cy0ebH020 pa3dupamenbcmad.

Kak wm3Bectno, corimacuo ct. 20 YIIK PCOCP
1960 r., neiictBoBaBiero g0 mnpuHatus YIIK PO
2001 r., cyn, npokypop, cleaoBaTeNb U JULO, IPOU3BO-
Jsinee J03HaHue, ObUIM «00s3aHbl IPUHATH BCE MPEy-
CMOTPEHHBIC 3aKOHOM MEpbI JJIsI BCECTOPOHHETO, ITOJI-
HOTO W OOBEKTHBHOTO HCCIIETOBAHUS OOCTOSITEIBCTB
JieTa, BBIABUTH KaK YJIMYAIOIINE, TaK M ONpaB/AbIBAIO-
mye OOBHHAEMOTO, a TAKXKE CMATYAIONINE M OTATYaro-
M€ €TO OTBETCTBEHHOCTh 00CTOATENBCTBAY. CTaThs 71
VIIK PCOCP Takxke ycTaHaBIMBama, YTO OCHOBOI
OLIGHKH JOKAa3aTeNbCTB CYAOM, NMPOKYpOpPOM, ClIeIO0Ba-
TeJeM, OpraHOM JO3HaHUs BBICTYMAeT «BCECTOPOHHEE,
MOJIHOE W OOBEKTHBHOE PACCMOTPEHUE BCEX O00CTOS-
TEJNIBCTB JINIa B UX COBOKYITHOCTH.

B VIIK P® 3akoHOfaTens 3aKkpemnui MHOW MOAXO,
ykazaB B cT. 17 YIIK P®, uto cynps 1 uHble CyOBEKTHI
CYZOIIPON3BO/ICTBA OLICHUBAIOT JJOKA3aTEIbCTBA 110 CBO-
€My BHYTpEHHEMY yOeXICHHIO, OCHOBAHHOMY «Ha CO-
BOKYITHOCTH HMMEIOIIMXCSI B YTOJIOBHOM JI€Jie JIOKa3a-
TENBCTB, PYKOBOJCTBYACH IIPH 3TOM 3aKOHOM M COBe-
cThio». M3BecTHO Takke, uto 4. 3 cT. 15 VIIK P® rna-
CHT, YTO CYyJ HE BBICTYIIaeT Ha CTOPOHE OOBHHEHHUS WM
CTOpOHE 3aIlUTHl, OH CO37aeT HEOOXOAHUMBIE YCIIOBHA
JUISL UCTIOJIHEHHSI CTOPOHAMHU MX TPOLECCyalbHBIX 005-
3aHHOCTEIl U OCYIIECTBIECHUS IPEIOCTaBIECHHBIX UM
mpaB. Yacteio 1 ct1.243 VIIK P® 3akpemneno, 4ro
MIpeACeIaTeIbCTBYIOMNI CyIbs PYKOBOIMUT CYIEOHBIM
3acellaHneM, IpPUHHMAeT Bce INpexycMoTpenHsle Ko-
JIEKCOM MEphl MO OOECHEUCHUIO COCTA3ATENBHOCTH |
paBHOmpaBus cropoH. Cormacuo ct. 274 VIIK P®, no-
Ka3aTeNbCTBA MPEACTABILIIOTCS CTOPOHAMH, II€PBOH

NPE/ICTAaBISsIET JI0KAa3aTelbCTBA CTOPOHA OOBWHEHUS.
B cootBerctBuu ¢ 4. 3 cT. 278 YIIK PO cynps 3agaet
BOIIPOCH! CBHUJICTENIO TOCIE AONPOca €ro CTOPOHAMH,
MIPaBOM BBI30BA CBUJIETENS 10 CBOCH WHHMIMATHUBE CYX
TIPY 3TOM HE HaJICTICH.

Takum 00pa3oM, MPEKHUM 3aKOHOJATEIBECTBOM CY-
Iy, KaKk 1 MHBIM CyOBeKTaM Ipoliecca, HaIeIeHHbIM TIo-
CYZapCTBECHHO-BIIACTHBIMU TTOJIHOMOYHSIMH, MTPEANUCHI-
BAJIOCh IIPUHUMAaTh BCE MPEIYCMOTPCHHBIE 3aKOHOM
Mepbl K BCECTOPOHHEMY, TIOJIHOMY U OOBbEKTHBHOMY HC-
CJIC/IOBAHUIO OOCTOSITENILCTB JIejia M YCTaHOBJICHHUIO HC-
TuHBI, neiicTBytomuil sxe YIIK P® Tpebyer ot cynsu
JMIIb OOECIEYHUTh COCTSA3aTENLHOCTh W PAaBHOIIPABUE
CTOPOH ¥ OLIEHHTh COBOKYITHOCTh MMEIOLIUXCS B Yro-
JIOBHOM JIeJI€ I0Ka3aTeNbCTB.

3HAYUT JIK 3TO, YTO CYyJ AOJDKEH OBITH CBS3aH JIMIIb
MO3HIMEH «COCTA3AIOIUXCS» CyOBEKTOB TIpolecca
(cTOpOH) W OTrpaHWYMBATHECS TOJBKO COBOKYITHOCTBIO
MIPEACTaBICHHBIX UMM JOKa3aTeIbCTB?

Hawm npeacrasisieTcst, 4T0O HET, IOCKOJIBKY CyJl — 3TO
OpraH, OTBEYAIOIIUH 332 3aKOHHOCTb M CIPaBEIMBOCTD
HPUTOBOPA.

[TocmoTpuM Ha TpeOOBaHMS, MPEABIBISEMbIE 3aKO-
HozmareneMm K mpuroBopy. CormacHo 4.l cr.297 VIIK
P®, npuroBop noKeH OBITH 3aKOHHBIM, OOOCHOBaH-
HBIM U cnpaBeanusbiM. Yacteio 4 cr. 302 VIIK P yc-
TaHOBJICHO, YTO OOBHHHTENIHBIM NPUTOBOP HE MOXKET
OBITH OCHOBAH Ha IPEIINOIOKEHNUAX U MOCTAHOBISAETCS
JWIIb TIPU YCJIOBHH, YTO B XOJ€ CyJaeOHOro pasbupa-
TENBCTBA BHHOBHOCTh IOJCYAWMOTO B COBEPIICHUH
MIPECTYTUICHUS] MOATBEPXKICHA COBOKYITHOCTBIO HCCIIE-
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JOBaHHBIX CyIOM JokazarenbcTB. CoriacHo cT. 299
VIIK P®, x uucity BOIPOCOB, KOTOpBIE CYA IOJDKEH
pa3peuIuTh Npu MOCTAaHOBICHUH NIPUTOBOPA, OTHOCUTCS
U BOIPOC O JOKa3aHHOCTH BHHBI JIMIA B COBEPIICHUHU
MIPECTYMIICHHUS.

Bonee toro, B u. 1 ct. 49 Koncrutyuuu P®, umero-
el BBICIIYIO FOPHIMUYECKYIO CHIIy CPEIN BCEX 3aKOHOB
Poccutickoit @eneparnuu, 3aKperieHO, YTO KaXKAbIi 00-
BUHSEMBII B COBEPIICHUN NPECTYTIICHHUS CINTACTCS He-
BUHOBHBIM, TTOKa €T0 BHHOBHOCTh HE Oy/eT AOKa3aHa B
MIPEAYCMOTPEHHOM (heaepanbHBIM 3aKOHOM MOPSIZIKE.

[IpuroBop cyna Bceraa AOIKEH OCTAaBaThCS aKTOM
MPaBOCYANA, JHUIIb TaKOW IPUTOBOP OyZET yBakaeM B
obmrecte. IIpodeccop M.K. CBupumoB, mpoaHaiu3u-
posaB HopMbI YIIK P® HemocpeacTBEHHO IMOCIE €ro
MIPUHSTHS, aOCONIOTHO CHpaBeUIMBO, HAa HAall B3I,
yKaszajl, 4YTO B 4acTH OOIIEro Mopsaka, B OTIIMYHE OT
nopsiika ocoboro, pernmameHtuposanHoro rir. 40 YIIK
P®, Konekc opueHTHpOBaH Ha YCTAaHOBJIEHHUE MaTepH-
aNpHON MCTHHEI [ 1, ¢. 3].

Jla, BO3MOXXHO, C y4YETOM IO3HIMH 3aKOHOAATEI,
YTO 3TO, B ONPENCICHHON MEpe, MOIBITKA BBIIATh «Ke-
JTaEMOE 3a ACHCTBUTEIBHOEY, OJHAKO TPYAHO OTPHUIATh
oueBuHyI0 cxoxecTs HOpM YIIK P® u YIIK PCOCP B
YacTH HEMOCPEJICTBEHHOTO HCCIENOBaHMSA JO0Ka3a-
TENBCTB CyJIOM B oOuieM nopsake. CorjgacHo IoJoxe-
Hu# cr.cT. 287, 288, 289, 290 VIIK P®, cyn moxer
MHUIMHAPOBATh U NMPOBECTH C y4aCTHEM CTOPOH OCMOTP
MECTHOCTH U TIOMEIIEHUs, CIEICTBEHHBIH SKCHEepu-
MEHT, NPEIbSBICHUE Al OTIO3HAHUS, OCBUICTEIbCTBO-
BaHue, corjacHo ct. 283 VIIK P®, on takxe BHopase
Ha3HAYUTH CyAEOHYIO0 DKCIEPTH3Y, B TOM HYHCJIE H IO
cBoell mHMnmaTHBe. Eciim paccmarpmBath Bompoc 00
aKTHBHOCTH CyJa B HCCJICJOBaHWU JOKAa3aTENlbCTB, TO
OYEBUIHO, YTO B OTHOUIEHHH PACCMOTPEHUS Nl B 00-
meM nopsanake Komgekc BO MHOTOM BOCIPOM3BOAMT IIO-
noxenusi, panee npucymue YIIK PCOCP u B nemom
XapaKTepHbIe U KOHTUHEHTAJIBHOTO TUIIA Mpolecca, K
KOTOPOMY MCTOPHUYECKH OTHOCUTCSI POCCHUHCKHUH yro-
noBHbIHN npouecc. Bmecre ¢ Tem B YIIK PO orcyrcTBy-
€T TpaBo CyZa Ha BHI30B CBHUJETENEH MO COOCTBEHHOM
WHHUIMATUBE M TIPAaBO HUCTPeOOBaHMS KaKWX-JIMOO cBe-
nIeHui, Toraa kak dacteio 4 cr. 276 YIIK PCOCP, mo-
CBAIICHHOW TIOPSAKY pa3pelieHHs] XOIaTaicTB, OBLIO
YCTaHOBIICHO, YTO CyJ BIIPaBE, HE3aBHCHUMO OT TOTO, 3a-
ABJIEHO JI1 00 3TOM XOJaTailCTBO y4aCTHHKOM IIpOIEC-
ca, BBIHECTH OIPENEICHHUE O BBI30BE HOBBIX CBHUETE-
neil, Ha3Ha4eHWH OHKCIEePTH3Bl, HUCTPEOOBAHUU JIOKY-
MEHTOB M IPYIHX JO0Ka3aTelIbCTB, HEOOXOAMUMBIX IS
MIPABUIIBHOTO pa3pelleHns YToJIOBHOIO Jena.

W3BectHO, uTO Hesamonro no npunstus YIIK PD
KOHCTHTYLIMOHHOCTH JJaHHOH HOpPMBI OblIa OCIIOpEHa B
Koncrurynunonnom Cyzae PO, xotopsiit B OnpeneneHun
or 23.01.2001 r. Ne 21-O «O06 oTKa3ze B NPUHITHH K
paccMmoTpeHnro xanooel AkyprHa KoncrantmHa AHA-
peeBHYa Ha HApPYNIEHHWE €r0 KOHCTHUTYLHMOHHBIX IIPaB
Y4acThIO YETBEPTOM CTaThu 276 YTOIOBHO-TIPOIECCYalTb-
HOTO KojJiekca P®» ykazal, 4To «...0CyIIECTBJICHHUE CY-
JIOM B IMyOJIMYHOM MO CBOEMY XapakTepy YTOJOBHOM
npouecce (GYHKIMHM NPAaBOCYIMsS HE HCKIIOYaeT Ha-

JIM4YuA 'y HEro mpaBa B paMKax NpE€AbABJICHHOTO IMOJACY-
JUMOMY OOBHMHEHHUS MCTPeOOBaTh M UCCIENIOBATh JOKa-
3aTeNbCTBA, HEOOXOAUMBIE IS IPOBEPKH MPHUBOAUMBIX
CTOpPOHAaMH B O0OCHOBAaHHE CBOWX MO3UIHMHA JOBOJOB...
WHoe He mo3BoIsIIO OBl Cyly NMPH PacCMOTPEHUH Yro-
JIOBHBIX JIeJI J1aBaTh OOBEKTUBHYIO OIIEHKY OTCTauBae-
MBIM CTOPOHAMH IO3HIMSM U yCTPAHATh BOSHUKAIOIIHE
B XO/i€ CyAeOHOro paz0HMpaTesbCTBa COMHEHHS B HX
00OCHOBaHHOCTH, a CJIEJOBATEIbHO, HE OoOecrednBaio
Obl HE3aBHCHMOCTH CyJa HPH OTHPABICHUU IIPABOCY-
sy [2].

[Tonaraem, 4To mpuILIa MOpa MPUBECTH HECKOIBKO
HPUMEPOB.

Tak, mpu paccCMOTPEHNH YTOJIOBHOTO Jiejia 0 00BU-
HEHUIO P. B coBeplleHMU NpeCTYIUICHUS, MPEeryCcMOT-
pennoro 4. 1 ct. 105 YK P®, cnenosarenem CY CK PO
ObUT JIONPOIICH JIMIIb OAWH U3 YETHIPEX CBHIETENCH
MIPOM3OIIEAIIEIO JACSHHS, NPUYeM HAXOIUBIIMHCS Ha
3HAYUTEIHHOM PACCTOSHUM OT MECTa COBEPILICHUS Ipe-
CTYIUICHUS, JOMPOC OCTAJIBHBIX CIICAOBATENb MOCUUTAI
«Herenecoo0pasHeIM». P. 1 ero 3alMTHUK HacTanBaly,
yto P. coBepmmn yOuiictBo B cocrossHnm addexra. He-
CMOTpSI Ha MIMEBILEECS B YTOJIOBHOM JIENE 3aKIIFOYCHHUC
CyZIeOHO-TICUXHATPUUECKOIM 3KCIEPTH3bI, Ui MPaBHIIb-
HOW KBaJH(HKAIMK COJACSIHHOTO M YCTPAHCHUS COMHE-
HHUH Cyay TpeOOBaJOCh BBICIYIIATh U OLEHUTH IOKa3a-
HUSI M MHBIX OYEBHJLEB, OJJHAKO CllefoBaTeNb (M Ipo-
Kypop) CyAy MX He IpeACTaBWJIM, HE XoJaTaiicTBOBaI
00 MX BBI30BE U aJBOKAT-3aIIUTHUK, CINTABLINH, YTO U
TaK BCE SICHO M BCE COMHEHHS CIEIyeT TPaKTOBaTh B
MOJIb3Y €ro noja3auTHoro [3].

[Ipn paccMOTpeHHH YTOJIOBHOTO J€lia 10 OOBHHE-
HUIO TIEHCHOHepa b. B coBepLIEHHMHM MNpeCTyIUICHHS,
npexycmotperHoro 4.1 cr. 207 YK P®, 6pu10 ycTraHoB-
JIEHO, YTO JIUIIO0, 3BOHMBIIIEE B ICXKypHYIO YacTh OMB/]
U COOOIIMBIIIEE JIOXKHBIE CBEICHHUS O 3aJI0)KEHHOM B I10-
menienun Coepbanka PO B3pbIBHOM yCTpoOiicTBE, aKTH-
BHUPOBAJIO CHUM-KapTy, C KOTOpOH OBLI OCYyLIECTBIICH
3BOHOK, ITyTE€M NEepeBO/ia Ha Hee CPE/ICTB B IOMELICHUH
yIpaBJICHUSI COLBAIIUTHl HAcCEJCHUs,, 000pyI0BaHHOM
KaMepaMH BHJ€O3anHcH. b. cBOI0 BHHOBHOCTH B WH-
KPUMUHHUPYEMOM [ESTHUM KaTerOpHYECKH OTPUIAN, XO-
JaraiictBa xe 00 MCTpeOOBAaHWM BHICO3AINCEH OT CTO-
POH HE IOCTYNWIO M y CyJAa TakKe ObUIM OINperelcH-
HBIC COMHEHUS [4].

Cnenaem Heboubloe oTcrymieHue. [IpencraBuser-
Csd, 4TO B ClIydadaX, U3JIOKCHHBIX BBIIIC, Cya MOT" BBIHC-
CTH IPUTOBOPHLI, OCHOBBLIBAsACh Ha MMCIOIIUXCA JOKa3a-
TENBCTBAX, IPUYEM MPHUTOBOPHI 3TH ObLIM OBl OOBUHU-
TENBHBIMHU, TaK Kak B Jiesie 1o oOBHUHEHHIO P. nmenacs,
ITIOMHMO TIPOYETro, SKCIEPTH3a, B KOTOPOH yKa3bIBAJIOCH,
YTO OH B MOMEHT yOHMiiCTBa HE HAXOJHJICS B COCTOSIHUH
addexTa, a B nene Mo 0OBHHEHHUIO b. HammdecTBOBaNH
MOKa3aHUs CBUAETENeH, BUAEBIINX b. Hemomaneky ot
MecTa, ¢ KOTOPOTO OBUT MPOM3BENEH 3BOHOK, a TAKXKE
CBUJETENEH, MOKa3aBUIMX, YTO b. MoKynman cum-kapry
orepaTopa, U3 COTOBOM CETH KOTOPOTO IOCTYNMJIO CO-
ob1enue. Mor cya Takke U 0ObSBUTD NEPEPHIB U B He-
MPOIIECCYaTHHOM MOPAIKE KIOHYINUTH» KaKyro- TH00 H3
TaK Ha3bIBAEMBIX «CTOPOH» 3asIBUTh COOTBETCTBYIOIEE
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xojaaraiicTBo. IMEHHO Tak MHOTHE CyJbU, HE BUJS BO3-
MOXKHOCTH B ycTtaHoBieHHOM YIIK P® mopsiake yctpa-
HUTH COMHEHUS, ¥ IOCTYMAIOT Ha MPAKTUKE.

He onparapiBast nogo6Hoe, nmonaraem, uro YIIK P®
JIOJIKEH TPEJOCTaBUTh CYAbe BO3MOXKHOCTh MPUHUTH K
HECOMHEHHOMY BBIBOIY. JlyMaeTcsl Takxe, 4TO MpaBo
Cyla 1Mo HCTPeOOBaHUIO HEIOCTAIOIINX, MO €ro MHe-
HHUIO, JOKA3aTeNbCTB HENb3s1 TPAKTOBATh MCKIIIOUUTENb-
HO KaK MpPOJOIDKCHHE OOOCHOBAaHWS OOBHHHUTEIHHOTO
Te3Hca, CyJd, KaKk OpraH MpaBOCYIus, NMPEXIE BCETO,
JOJDKEH YCTaHABIMBAaTh pealbHbIE O00CTOATENBCTBA
JIesiHUS], YCTaHABIMBATh UCTUHY.

Jannoro tepmuHa Oo0sThCsl HE ciemyeT. B dene-
panbpHBIX MpaBuiax o aokazartenbctBax CIIA, ctpansl,
KaK CUHTAeTCsl, C UCKIIOYUTENBHO COCTA3ATEIBHBIM 0~
CTPOEGHUEM TMIpoliecca, K NpUMEpPy, TEPMUH «UCTHHA»
ynotpebisiercst 6onee cotHu pas. Tax, IlpaBmmo 102
rnacut: «Hacrosimue mnpaBuia ciaeayeT TOJNKOBAaTh B
HHTEepecax oOecneueHust OECIPUCTPACTHOTO OTIIpaBIIC-
HUS MPaBOCYAMS... C LEIbIO YCTAHOBJIECHHUSI MCTUHBI U
CIpaBeUMBOro Mpon3BoacTBay. CormacHo Ilpasumy 611,
CyIl OCYUIECTBIISIET KOHTPOJIb HaJl CIIOCOOOM W TOPSII-
KOM JOIIpOca CBHUAETENEM W NpEACTaBICHUS 0Ka3a-
TENBCTB, B COOTBETCTBHH C [IpaBmimom 614 cyaps umeet
NPaBO BMEIIMBATHCS B IMPEICTABICHHE [10KA3aTEIbCTB
CTOpPOHaMHM, 4TOOBI CIIOCOOCTBOBAThH OKOHYATEIbHOMY
YCTaHOBJIEHUIO UCTUHBI, OH UMEET B TOM YHCIIE U MPABO
BBI3BaTh KaKOEC-TUOO JIMII0 B KA4YeCTBE CBHJICTEIS IO
COOCTBEHHOW MHHUIIUATHBE [5].

Koneuno, wuneanbHbIM NPEACTABISETCS BapUaHT,
IIpu KOTOPOM CyXI He UCTpeOoBan OBl HUKaKUX CBeEle-
HUU ¥ HE BBI3BIBAJ OBl HUKAKUX CBHUIETENCH, OJHAKO
MpaKTUKa MOKA3bIBAET, YTO HJ€aja B pealbHOU JKU3HU
JIOCTUTHYTbh YpE€3BbIYAiHO CIIOKHO, TaKUX €N, K COXa-
JIEHUIO, HEMHOT'O, B CBSI3U C YEM CYIbl U BBIHY>KIEHBI

npuberaTb K HENPOLECCYalbHBIM MepaM BO3/CHCTBHA
HA 3alUTHUKOB U IIPOKYPOPOB.

[Mpencrasnsiercst, uto YIIK P® cnenosano 0wl mo-
MOJTHUTH HOPMOU, TPEAyCMAaTPHUBAIOIICH MPABO Cyia IO
OKOHYAHUU CYACOHOTO CIICACTBUS, MOCIE MPEICTaBIIC-
HHSI OOBHHHUTEIIEM H 3alUTHUKOM J0KA3aTeIbCTB, IIO-
CTaBHUTh Ha OOCYXIIECHHE BOMPOC 00 MCTpeOOBaHWU Ka-
KHX-THO0 JTOKA3aTEeNbCTB, IPEACTABITIONINXCS CYIbe
HEOOXOAWMBIMU JJISI TIPABWIIBHOTO pa3pelIeHus] yro-
JIOBHOTO Jieia M yCTPaHEHHs COMHEHHH OTHOCHTEIHHO
KaKuX-JIM00 OOCTOSTENLCTB, ITOIEKAIINX JTOKA3bIBa-
Huto. JlaHHOE Mpeayio’keHne He HOBO, TOT e mpodec-
cop M.K. CeupunoB eme B 2002 r., BBICKa3aBIIUCh
MPOTHB CaMOCTOSITEJILHOIO YCTPAHEHHUs MPOOEIoB Cy-
JIOM, TPEIUIOKUI MIPH HETOCTATOYHOCTH J0KA3aTCILCTB
MPEJOCTaBUTh CyIy NPABO BO3JCHCTBOBATH HA CTOPO-
HBI, TIPSAJIOKHB WM IIPEACTABUTH HEIOCTAIOMIHNE, IO
MHEHUIO CyJa, JoKa3arenabcTBall, c. 6].

[IpencraBnsieTcs Takke, 4TO, CKa3aB «a», CICAYET
cKkazaTh U «0». UTo menarth cymy, €CIIl CTOPOHEI BCE XKE
HE TIPENICTABST JOKA3aTENBCTBA MIIM OTKAXKYTCS BBHITOI-
HATH KaKue-In00 mpemiokenus cyna? Mexons u3 Toro,
YTO CyJ HE MMEET IIpaBa BEIHECTU NPHUTOBOP, HCUCPIIHI-
BAaIOIIMM 00pa3oM HE KCCIIEAOBAB BCIO HEOOXOIUMYIO
COBOKYITHOCTb JJOKa3aTe/bCTB, CIICAYET, Ha HAlll B3TJIS/I,
[IPEeAOCTaBUThL CYAy U IIPaBO IPEOJ0IETh ACCUBHOCTH
nu0o0 Hecorjacue CyObeKTOB Mpoliecca ¢ UCTpeOOBaHu-
€M KaKMX-IH00 CBEACHHI UM C BBI30OBOM CBUJCTEIIEH,
00J1aJaI0IIKX CBEACHUIMU 00 0OCTOSITENLCTBAX IESHUS.
Juis 3Toro cyn HEoOXOAWMO HAIlCNUTh MPABOM HCTpe-
OOBaHUS MHCHbMEHHBIX U BEIIECTBEHHBIX JOKA3aTEIbCTB,
HEOOXOAUMBIX U MPAaBHIBHOTO pa3pelIeHUs] YTOJOB-
HOTO JIeJIa, a TaKKe MPEeJOCTaBUTh CYAy IPaBO BHI3BATh
W JOMPOCHUTH CBUJIETENSI COBEPIICHHOTO (MO0 HEco-
BEPIICHHOTO) JIeSTHUS TI0 COOCTBEHHOW MHUIINATHUBE.
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The paper dwells on the problem of reasonableness of a court decision. The current Code of Criminal Procedure of the

Russian Federation does not provide for the powers of the court to independently demand any evidence and requires the judge
only to ensure adversariality and equality of the parties and to evaluate the totality of evidence in the criminal case. It seems that
the court should not be bound by the position of “adversarial” subjects of the process (parties) and confine itself to examining the
evidence presented by them. The court's right to demand missing evidence can not be interpreted solely as a continuation of the
justification of the accusational thesis. The court as an organ of justice must definitely determine the real circumstances of the
act. The Code of Criminal Procedure of the Russian Federation should be supplemented with a rule providing for the right of the
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court at the end of the judicial investigation, when the prosecutor and defender have presented evidence, to discuss the issue of
demanding any evidence that the judge deems necessary to properly resolve the criminal case and to remove doubts about any
circumstances subject to proof, and also give the court the right to demand written and material evidence necessary for the correct
resolution of the criminal offense and to summon a witness of the act on its own initiative.
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