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A.B. Iluok

POJIb CYJA B YCTAHOBJIEHUU UCTUHBI: COBPATD 1IOKA3ATEJIbCTBA CAMOMY
HNJIX BO3BPATHUTD YI'OJIOBHOE AEJIO JJIA JONNOJHUTEJBHOI'O PACCJIIEAOBAHUA?

PaCCManI/IBaIOTCﬂ TIOJIOXKECHUA HeﬁCTByIOHIeFO YrOJIOBHO-TIPOLECCYAJIBHOI'O 3aKOHOAATEIIBCTBA, PErJIaMEHTHPYIOIIETO BO3MOXK-
HOCTb BO3BpAII€HUSA CYAOM YTOJIOBHOTO J€lIa Jis yCTpaHCHUSA HpeHSITCTBPIfI JJIsL €r0 paCCMOTPEHUSA B CyI[e6HOM 3aCCoaHuu. Vka-
3BIBA€TCS, YTO HOPMBI VIIK PO He mo3BOISIOT CyAb€ BO3BPATUTH YI'OJIOBHOE €JI0, 10 KOTOPOMY pacCiI€NOBaHUE IIPOU3BEACHO HE-
Ka4€CTBECHHO, IJI ITPOU3BOACTBA IIPEABAPUTEIIBHOIO PACCIICJOBAHUSA. C Y4Y€TOM TOT'0, YTO Cy[d IPU3BAaH BBIHECTHU 000CHOBaHHOE
CIIPaBEAJIMBOC PEUICHUE, IPEAJIArac€TCs IMPEAOCTaBUTE CyQy IPaBO HAMIPABJIATE YTOJOBHOE I€JI0 IPOKYPOPY B ClIyda€ HEAOCTATOY-
HOCTHU JI1 BBIHECCHUS IIPUT'OBOPA TOKA3aTEIILCTB, €CJIA B CyI[e6HOM 3accIJaHun 6e3 HECOPa3MEPHBIX 3aTpaT HEBO3MOXKHO YCTPAHUTH
HapylmeHus, JOIIyIIEHHBIE OPraHOM paccCiI€iOBaHus, U BOCIIOJIHUTH np06enm B TOKa3aTCIIbCTBaX HEJIb34.

KiioueBbie cioBa: yI‘OJ'IOBHI)II\/'I Tponecc; Cyabs, C06I/IpaHI/Ie J10Ka3aTEJIbCTB; MPEABAPUTEIIBHOE PACCIETOBAHUE.

B coorBerctBuu ¢ 4. 4 cr. 302 VYronoBHO-mpoLec-
cyanpHOro kKonekca P® (manee — YIIK P®) obBunuMTEB-
HBII IPUTOBOP HE MOKET OBITH OCHOBAH Ha MPEATIONOXKE-
HUSIX ¥ TTIOCTAHOBJISIETCS JIMIIL IPU YCIIOBHH, €CIIN B XOJI€
cyneOHOro pa3dupaTeabCcTBa BHHOBHOCTD MOJICYANMOTO B
COBEpIICHUH IIPECTYIUICHUSI YCTaHOBJEHA COBOKYITHO-
CTBIO UCCIIEIOBAaHHBIX CYAIOM JI0Ka3aTEIbCTB.

JlokazaTenbcTBa OOBMHEHHS JOJDKHBI OBITH OTHOCH-
MBIMH, JOMYCTUMBIMH, & X COBOKYITHOCTb — JOCTaTOY-
HOM Juisi HecoMHeHHOro BbiBoja. Crateedt 75 YIIK P®
YCTaHOBIICHO, YTO JIOKa3aTeNbCTBA, ITOJYIYCHHBIE C HApY-
menueM YIIK PO, gBisOTCS HEJOMyCTUMBIMU, HE HMe-
10T IOPUIWYECKOH CHJIBI, HE MOTYT OBITh IIOJIOXKCHBI B
OCHOBY OOBHMHEHHS U UCIIOJIB30BATHCS ISl YCTAHOBIICHUS
JMO00T0 M3 OOCTOSTENBCTB, MPETYCMOTPEHHBIX CT. 73
VIIK P®. Crarea 17 VIIK P® ycranaBnuBaer, 4to
YYaCTHUKHM YTOJIOBHOT'O CYJOINPOM3BOJICTBA OLICHUBAIOT
JIOKa3aTeJIbCTBA 110 CBOEMY BHYTPEHHEMY YOEKIEHHIO,
OCHOBAaHHOMY Ha COBOKYITHOCTH HMEIOIIUXCS J0Ka3a-
TEJILCTB, PYKOBOJCTBYSICh 3aKOHOM U COBECTBIO.

M.C. CtporoBuu moj OLEHKON JOKa3aTelbCTB MOHU-
MaJI JIOTUYECKHH, MBICIUTEIILHBIA MPONECcC ONpeeIeHNs
ponn coOpaHHBIX OKa3aTeIbCTB B YCTAHOBJICHUH HCTH-
uel o geny [1. C. 303]. JL.A. Kokopes u JLII. Ky3neros
IO/ OLIEHKOHM JJOKA3aTeJIbCTB IMOHUMAIOT MH(OPMAIHOH-
HBII MpOIIecC, HANpaBIICHHBIH HA MepepadOTKy M HAKOII-
nenue uapopmanu [2. C. 223].

OpucTy-1pakTHKy 10CTaTOYHO OYEBUIHO, YTO HE I10
Ka)JIOMy YrOJIOBHOMY JIe]Ty, B OCOOCHHOCTH B TIOCIIETHEE
BpeMs, B pacIOpsHKEHHE Cy/Aa NMPEAOoCTaBisIeTCs JOCTa-
TOYHAS JJIsl OAHO3HAYHOT'O BBIBOJIA COBOKYITHOCTH 100pO-
Ka4eCTBEHHBIX, JOMYCTUMBIX HOKa3aTelbcTB. UTo moi-
KEH CyX AenaTth B JaHHOM ciydae? Ecim mocraButh Bo-
IIpOC IO-APYrOMY, OH OYyZET BBITJISETH TakK: 4YTO B JIaH-
HOM Cllydyae MOXKET CJIeNlaTh POCCHUHMCKHH CyAbs, pPyKO-
BOJCTBYSICh  HOpPMamM  JACHCTBYIOIIETO  YTOJIOBHO-
MIPOLECCYaTIbHOTO 3aKOHA?

W3BecTHO, 4TO YTOJIOBHO-IPOLIECCYATIbHBIM KOAEKC
PCOCP (manee — YIIK PCOCP) naBanm Ha 3TOT BOmpoc
HCUEpIBIBAOIUI 0TBeT: cornacHo cT. 232 YIIK PCOCP
CyJl HaIlpaBJsUT JeJI0 MPOKYPOpY sl IPOU3BOJCTBA JIO-
TIOJTHUTENBHOTO PACCIeIOBaHU B IENAX YCTPaHEHUS
JIOITYIIEHHBIX MPOLECCYaNbHBIX HAPYIIEHUH W HEHOJIHO-
THI JIOKa3aTEeNIbCTB.

ITonaraem, YIIK PC®OCP, B ormimune or YIIK PO,
YIIOBJIETBOPHUTEIILHO pa3perall mpodsieMy HeJOCTaTOYHO-

CTH JOKa3aTeNbCTB, HEOOXOIMMBIX IUJISi BBIHECEHUS 3a-
KOHHOTO, OOOCHOBAaHHOTO, CHPAaBEUIMBOTO CYyIeOHOro
pelIeHHus.

BelmensnokeHHass MBICIb MOXET I10Ka3aThCsl Kpa-
MOJIbHOH, OCOOCHHO I «KAOWHETHOrO YYEHOro», ObI-
BAIOIIETO B Cy/e M HaOIIONAIONIEr0 YroJIOBHOE CyI0IpO-
H3BOACTBO B JICHCTBUU CUMTAaHHOE KOJIMYECTBO pa3. Bme-
CT€ C TeM MpPEACTABISAETCS MHTEPECHBIM IPHUBECTU PSIX
CUTYyalWii, BCTPEYABIINXCS HAM B U3YYEHHBIX YTOJIOBHBIX
Jiefiax, a TakKe MPUMEPOB U3 COOCTBEHHOMH MTPAKTHKH.

Tak, H. o6Bunsuics 1o 4. 1 c¢1. 105 YK P® u o 4. 2
ct. 167 YK P®. 13 marepuainioB gena cienonaio, yro H.,
ero npusrens K. 1 MHAMBUAYaIbHBI NpEANPUHUMATEND
C. B rapaxe, npucnocodiaerHom C. mox CTO, B HOUHOE
BpeMsl 3aHUMAINACh PACIUTUEM CHUPTHBIX HAIUTKOB. Pa-
HEe HEONHOKpaTHO cyauMbiil H., neMoHcTpupys cBow,
KaK OH Iojaraj, 3Ha4MMOCTb U aBTOPUTET, U3 XyIHUTaH-
CKHUX MOOYXKAEHUH TPYKABI OONMBAN JU3EIBHBIM TOIUIH-
BOM U MOKHUTaJl 3aXKUTaJIKOM HaXOISILErocsl B CUIIBHEH-
weit craguu onbsiHenua C. K., ucnonb3ys onessno, Tpu-
XKIpl COMBaJ IJIaMs, KOTAa XK€ B YETBEPTHId pa3 OH He
CMOT CHPaBUTHCS C OTHEM, TO YOexXall U3 rapaxa, BEI3BaB
o tenedony Hapsim MUC. Bpewms ot 3Bonka K. no mpu-
ObITHSI HapsJa MOXKAPHBIX, OOHAPYKHUBIIMX ITOCIE TYIIIE-
Hus noxapa B rapaxe Tpyn C., COCTaBHIO, COINIACHO
O00BEKTHBHBIM JIaHHBIM, | MuHyTY 53 cexyHnpl. B nerne,
paccnenoBanHoM cinenoparesieM CK P® B 3Banuu maiiopa
IOCTUIIMH, UMEIOINM cTaXk pabotsl Oonee 10 mer, mpak-
THYECKH HE MMENOCh JOOpOKAaYEeCTBEHHBIX JOKa3a-
TENbCTB. B 4acTHOCTH, MOHATHIMM B HOYHOE BpEMS IIPU
OCMOTpE MecTa NPOWCIIECTBUS BBICTYIIWIN PaOOTHHUKU
MOJIHLIMY, IPOTOKOJIBI CIEACTBEHHBIX NCHCTBUI HE UMENU
HEOOXOANMBIX PEKBU3UTOB, YYaCTHHKAM CYJOIPOHU3BOJI-
CTBa He OBUIM pa3bsICHEHBI UX IIPaBa, OOBUHAEMOMY U €r0
3alIUTHUKY HE ObUIa INPEOoCTaBIE€Ha BO3MOXXHOCTH IIO-
CTaHOBKH BOIIPOCOB KCIEPTAM 10 BCEM HA3HAUEHHBIM I10
JIelly KCIEPTHBIM UCCIEN0BaHUAM, O MPOU3BOJACTBE HUC-
CJIC/IOBAaHMM 3allUTHUK W OOBMHIEMBIH y3HAJIM IIOCT-
(axTyM, 1ocie MOCTYIUICHHS CIIEAOBATENI0 PE3yIbTaToOB
9KCTIEPTHU3 | T.A. Y CTPAHATH MPOOEIBI, KaK 3TO M HPHUHS-
TO, TIPHUIIIOCH Cyqy. B OOBHHHTEIHHOM HPUTOBOpE CYyI
KOHCTaTHPOBAJI, YTO B Tapa)ke€ HUKOrO, KpoMe MOJCYIH-
moro H., ceunmerens K. u nmoruobmero C., He ObLIO, CO-
TJIACHO OOBEKTHBHBIM IAaHHBIM — CBEACHHSM aBTOMAaTH-
3upoBaHHON cuctemMbl MUC, nokapHBI Haps NpHOBLT
10 BBI30BY MEHEE YEM 32 JBE MUHYTHI, a TAKXKe MPU3HAI
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SIBHO HENpaBIOnoJo0HON Bepcuro H., uro mocne Toro,
kak K. Bb3Bas moxapuelx u yoexan, H. morymmn C.,
BBINWJI C HUM €I11€ BOAKH, IOMUPHIICA, IEPEOJEIICS, 3aBeT
MAaIlIMHYy ¥ yexall, NOoCKoNbKy Tpyn C. Obul 0OHapyKeH B
TOM K€ caMOM Mecte, rae H. u coBepmian ero momxor.
B nanereidnieM Jeno HECKOIBKO pa3 MepecMaTpUBAIOCh
1o >xanobam H. u B pesynbrate H. mo u. 2 ct. 167 YK PD
ObLT ompaBnaH, a mo 4. 1 ct. 105 YK P® Hakazanue emy
056110 CHIDKEHO ¢ 12 110 8 seT jmmieHnst cBoOO b

K., obBunsBIIHiics 110 4. 2 c1. 167 YK PO B yHHUTOXE-
HUM W3 XYJIUTAaHCKUX HOOY)KAEHHH YY)KOro HMMYIIECTBa,
KaTeropu4ecKy OTPULIAJI CBOIO BUHY B YHHUTOXKEHHU aBTO-
MoOw1st nHBayMaa D. B yronmoBHOM Jene Takke NpakThyie-
CKH HE UMENOCh J0OpOKaYeCTBEHHBIX, TOMYCTUMBIX JOKa3a-
TEJIbCTB, TPOTOKOJBI JOMPOCOB OBUIM COCTABIIEHBI C TIPY-
OelIIMMH HapyIICHUSMH M, BeposiTHee Bcero, JK. Obu1 Obl
onpaBaaH. [lockonbKy mpecTymuieHne OBUIO COBEpILIEHO
PSIIOM C TOPOZICKMM HapKOM, Cy/beH ObUIHM 3anpoIIeHBI 3a-
IIICU C YCTAHOBIIEHHBIX y BXOJA B MAapK BHACOKaMeEp, Npo-
M3BEJEHHBIE B UHTEpeCyromui ¢y nepuon. JK. mocne npo-
CMOTpa BUJCO3AIUCEN B Cyl€ IPU3HAI CBOIO BHHY, OH U €r0
3aIIUTHUK HE CTaJIM 00XKaJloBaTh OOBUHHUTEIBHBINA IIPUTOBOP
1 OCIIapHBaTh AOMYCTUMOCTh KaKUX-THOO TOKa3aTeNbCTB.

J1., ooBHHsABIIMICS 110 4. 3 cT. 158 YK P®, Ha cramuun
IIPEJBaPUTEILHOIO PACCIEA0BaHHS IPU3HAI CBOIO BUHY U
IIPOCUJII MOCTAHOBUTh B OTHOIIEHUM HETO IPUTOBOP B
coorBercTBuM ¢ nomoxenuamu ria. 40 VIIK P®. Ilpu
paccMOTpeHnH Jienia ObIIo0 ycTaHoBJIeHO, uTo [l. mpecTym-
JIEHHsl HE COBEpIIAl, B JCHb NPECTYIUICHUS] HAXOAWICS B
KaMmepe U1 aJMHHUCTPATHBHO 3aJEpXKaHHBIX B JPYroM
rOpozi€, NMPU3HATEIbHBIE KE IMOKa3aHUs Jall B CBS3U C
HACTYIUICHHMEM 3HMHErO IEepHOAAa M IKEIAHHEM HMETb
KpPOB M TPONHTAHHUE, XOTS OBl M B YCIOBHSX HCIPaBH-
TENBHOTO yupexaeHus. [Ipokypop or oOBHHEHHS B Cyze
OTKa3aJIcsi, yrOJIOBHOE JIEJI0 OBUIO MPEKPAIIEHO.

I'. 6b11 3amepkaH paOOTHHKAMU TOJHIMH PSIOM CO
CBOMM Tapa)koM, MpHU JOCMOTpPE €ro aBTOMOOWIS ObUH
00Hapy>KeHbl HAPKOTUUYECKHE BEIIECTBA B KPYITHOM pa3-
Mepe. Ha cnenyronuii 1eHb K CI€10BaTEN0 B CONPOBOXK-
JIEHUU aJBOKaTa sIBWIAch cecTpa I'. ¥ Hammcana sBKy ¢
IIOBUHHOW, yKa3aB, YTO HApKOTUYECKUE CPEACTBA INpH-
Ha/uIexaT ed, a He ee Opary I'., KOTOphIii paHee OBII
OCYXXJEH K YCIOBHOW MeEpe HAKa3aHUS 3a COBEPILICHHE
MPECTYIUICHUS, TPETYCMOTPEHHOrO 4. 2 cT. 228 YK P®.
VYKka3aHHBIE CBEACHUS MOATBEpAMIM Takxke caM [., ero
JIpy3bsl, a TAaKKE HOAPYTH €ro cecTpel. B oTHOmIEHUM
cectphl I'. OBUIO BO30Y)XKIEHO YroJOBHOE JENO 1O 4. 2
ct. 228 YK P® u oHa BmociencTBum ObUIA OCYXXICHA
CyIOM Tak Jke, Kak paHee u ee Opar I'., K Haka3aHuio B
BHJIC JIUIICHUS CBOOOBI C MprMeHeHneM cT. 73 YK P®.

IIpencraBnsiercs, U3 NPUBEACHHBIX IPUMEPOB MOXKHO
cAenaTb JOCTaTOYHO MHOTO BBIBOJOB O COBPEMEHHOM
COCTOSIHUU POCCUHMCKOI0 YrOJIOBHOT'O CYIONPOU3BOJACTBA.
MOoXHO 1 BOOOIIE CIIPOCHUTH, KAK COOTHOCSTCS ITIOPOYHAs
IIPAKTHUKA U CTPOIHAS JOrM4Has TEOpHUs?

OTBeT Ha NOCIEAHUN BOIPOC JOCTATOYHO MPOCT: HO-
pOYHas MpPaKTUKAa U CTPOIHAsg TEOpUs 3a4acTyi0 UMEIOT
OUE€Hb MAJIO TOYEK CONPHUKOCHOBEHUSL.

PaccMmoTpenne yronoBHOro fena no CyIecTBy — Bax-
HEHINWH, pelaroluil Tan yroaoBHOTO CYXONPOU3BOA-
CTBa, YTOJIOBHBII Cy/ HE TONBKO MPHU3BaH pa3pelaTh 1o
CYIIECTBY YrOJIOBHBIE JIENa, OH elle U (hOpMHUpPYeET IIPpaBo-
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CO3HaHME TPaXKAaH, oOecreunBaeT CTaOMIBHOCTh B BaXK-
Helnrel cepe — B 001aCTH yroMIOBHOW IOCTHUIIHY.

B nacrosamee Bpemsa YIIK P® He no3Boiser cyabe HU
BO3BPaTHUTh YTOJIOBHOE JENO, 10 KOTOPOMY PacCIeJOBAHNE
IIPOM3BENEHO HEKAYECTBEHHO, MPOKYPOPY HHU 3aCTaBHUTh
paboTaTh yJYACTHMKOB YrOJIOBHOTO CYJOIPOM3BOACTBA,
nojeneHHelx cozfarensiMu YIIK Ha «paBHONpaBHBIE CTO-
ponb. M3BecTHO Takxke, 4To U cam npokypop B 2009 r.
ObUT JIMIIEH 3aKOHO/ATENeM OOJbIIel YacTH THOTHOMOYHH
10 HaJ30py 3a OpraHaMH pacclielOBaHus, 4To enie Ooree
CHU3WIO Ka4yeCTBO MPEIBAPUTENIBHOIO paccleOBaHHA U
Ka4eCTBO J0Ka3aTeIbCTBEHHOI0 MaTepuana.

B pesynbTarte cyn i pazpelieHus: BOIpoca O BUHOB-
HOCTH WM HEBUHOBHOCTU BBIHYKJEH HA3HA4YaTb IKC-
MEPTHBIE HCCIIEOBAaHUs, MPOU3BOJUTH JONOIHHUTEIIBHBIE
OCMOTpHI, «PEKOMEHIIOBATb» IPOKYpPOpY M aaBOKaTy (B
HE TpOollecCyalbHOM, €CTECTBEHHO, IIOpSKE) MpencTa-
BUTH CyJy TOrO WJIM WHOTO CBHIETENS U T.J., cobupas
TIOPOH JOKa3aTeIbCTBa B OONBIIEM, YeM OpraH MpeaBapH-
TEJIFHOTO pacciefoBaHus, 00beMe, OCKOIbKY HEIOITHO-
Ta JIOJDKHBI OBITH €IIE U «HE BOCHOJHHMOMW» B CyneOHOM
3aceaHnu.

OO6partumcst Teneps K MO3UIMH 3akoHozaaTens u Kon-
cturynuonHoro Cyna PO.

Kak wusBectHo, B IloctaHoBinenun ot 20 ampens
1999 r. Ne 7-I1 «Ilo nemy O mpoBepKe KOHCTUTYLHOHHO-
CTH ITOJIOKEHUH MYHKTOB 1 ¥ 3 yacTu nepBoii crateu 232,
4acTH 4eTBEPTON cTaThi 248 1 yacTu nepBoil crateu 258
VIIK PCOCP B cBa3u ¢ 3ampocamu MpkyTckoro paiioH-
Horo cyna Mpkyrckoii obiaactu 1 COBETCKOro pailOHHOT'O
cyna ropoga Hikauit HoBropony, ccplnasich Ha MPUHIMIT
COCTSI3aTENILHOCTH CYJOIMPOU3BOJACTBA U 3alpeT BO3Ja-
raTh Ha CyJ OOBHHUTENbHYIO (yHKIMIO, KOHCTUTYIMOH-
Helii Cyn PO npusHan HeJOIMyCTUMBIM HalpaBJIEHUE CY-
JIOM 10 COOCTBEHHOW HMHUIMATHBE YTOJIOBHOI'O JIeJla HA
JIOTIOJIHUTEIbHOE pacciieqoBanue o 1. 1, 3,4 4. 1 cr. 232
VIIK PCOCP B cinydasx: 1) HEITOIHOTHI TPOU3BEICHHOIO
JIO3HAHUS WIN NPEABAPUTEIBHOIO CIEACTBUS, KOTOpasi He
MOXeET OBITh BOCIIOJHEHa B CyJICOHOM 3acelaHWy;
2) HaJM4¥s OCHOBAHMH ISl IPEIBSIBIICHUS] OOBHHSIEMOMY
JIpyroro OOBMHEHHMS, CBSI3aHHOTO C paHee IPEAbsBIICH-
HBIM, JHOO Ul N3MEHEHHs OOBHHEHHMS Ha OoJiee THKKOE
WIN CYIIECTBEHHO OTJIHYaromieecs: mo (GpakTUuecKuM o0-
CTOSITENICTBAM OT OOBMHEHHS, COJEpXaIlerocs B 0OBH-
HUTEIFHOM 3aKJIIOYEHWH; 3) HaJU4YUs OCHOBAHWH ISt
IIPUBJICUEHHS] K YTOJIOBHOM OTBETCTBEHHOCTH IO JAHHO-
My Jely APYTUX JIAL IpU HEBO3MOXKHOCTH BBLAEIHUTH O
HUX MaTepHUallbl Aena.

B IMocranoBnennu ot 08 mexabps 2003 r. Ne 18-I1
«Ilo nmemy o mpoBepKe KOHCTUTYLHUOHHOCTHU IOJIOXKECHHN
crarent 125, 219, 227, 229, 236, 237, 239, 246, 254, 271,
378, 405 m 408, a Taxke rnaB 35 m 39 VYromoHO-
npoueccyanbHoro kogekca Poccuiickoir denepaunu B
CBSI3U C 3aIpOCaMU Cy/OB OOIIEi IOPUCIUKINN U KaJIo-
6amu rpaxaan» Koncrurynmonnsiii Cyn BHOBB yKasal,
4YTO «HONOXKeHUs1 4acTH mepsoi crateu 237 YIIK Poc-
cuiickoit denepalu HE MCKIIOYAIOT — MO CBOEMY KOH-
CTUTYLIHOHHO-TIDABOBOMY CMBICIY B HX B3aHMOCBSA3H —
MIPaBOMOYHE Cy/Ja MO0 XONaTaliCTBY CTOPOHBI MIJIM 10 COO-
CTBEHHOH MHUIMATHUBE BO3BPATUTH AEIO IPOKYpPOpY IS
YCTpaHEHUs] MPEMATCTBUA €ro pacCMOTPEHHs CYIOM B
ClIydasiXx  CYIIECTBEHHBIX  HApYIIEHUH  yroJIOBHO-



MIPOLIECCYaTIbHOTO 3aKOHA, HE YCTPAaHHMBIX B CyIeOHOM
IIPOM3BOJCTBE, €CIM BO3BpalllEHHE JeNa IPOKYpopy He
CBA3aHO C BOCIIOJIHEHHEM HEIOIHOTHI IPOU3BEACHHOIO
JIO3HAHUS WM NIPEIBAPUTEIILHOIO CIIEACTBUS.

02 nromnst 2013 r. Koncrurynuonnsiii Cyn PO npussn
INocranoBnenne Ne 16-I1 «Ilo gemy o mpoBepKe KOHCTH-
TYLIHOHHOCTU IIOJIOKEHUH dYacTu nepBod cratbu 237
VIIK P® B cBs3u ¢ xanoboii rpakaanuHa PecrryOnnku
V36ekucran b.T. ['amaeBa u 3anpocom Kypranckoro o06-
JIACTHOTO CyJay, [Ae yKa3all, 4To Cy[ BIIpaBe BO3BpAIlaTh
Ha CTaJHI0 NPEJBAPUTEIHLHOIO PACCIIEAOBaHMS YroJIOB-
HOE JIeJIO B CIIydae, eciy TpedyeTcst mpeabsBieHue oonee
TSDKKOTO OOBHMHEHHMS, @ Ha CTaJAuM MPEABAPUTEIHHOTO
paccinenoBaHusl JOMYINEHbl HEIOCTATKU, CBS3aHHBIE C
HETIOJIHBIM MJIM MCKa)KEHHBIM YCTaHOBJICHHMEM (hakTHye-
CKUX OOCTOSITENBCTB Jeja WM C OIINOOYHOHN Iopuande-
ckoil oueHkod. JlanHoe IlocraHOBIEHHE HEOAHO3HAYHO
ObUIO BCTPEYEHO IPAaBOBEIAMH, MHOTHE PACLUEHHIH €ro
KaK JaHb peaKkUUH, OTCTYIUIEHHE OT IPHHIUNA COCTA3a-
TEINBHOCTU U WUJACAIOB CIPABEAJIUBOrO IPABOCYAUS, K
npumepy, C.B. Bypmarun yxasan, uro KoHcTurynmon-
Heli Cyn PO meltaeTcss «nepeBeCTH HEJOCTATKH CIIEA-
CTBUSI, CBSI3aHHBIE C HEMOIHBIM WINM MCKaXXCHHBIM yCTa-
HOBJIGHMEM (DaKTHIECKUX OOCTOSTENBCTB JeNa WIN C
OIIMOOYHON IOPUIMYECKON OIEHKON cOOpaHHBIX (pakToB,
B paspsia cyryoo (hopMaibHO-TIPOLec-CyalbHbIX Hapylle-
HUI, NPEMATCTBYIOMIUX PACCMOTPEHHUIO M Pa3pelleHUI0
JleNla, MHULNUATABA YCTPAHEHUS KOTOPBIX MOXET HCXO-
JUTH OT CyZa, OHAKO 9TH XUTPOYMHBIE PACCYXKICHHS HE
MEHSIOT CYTH: CYAY BBEPSIOTCS IOJHOMOYUS IO BBIIBU-
XKEHHUIO0, (POPMHUPOBAHHIO W YCHWICHHIO OOBHMHEHHS, YTO
SIBIISIETCSL  TIPEpPOraTHBOM OOBMHUTENBHOW BiacTw» [3.
C. 892].

B pycne IlocranoBnenuss KoncrurymuonsHoro Cyna
P® ®enepanbubiv 3akoHoM oT 21.07.2014 1. Ne 269-03
4. 1 cr. 237 YIIK P® 6puta nononHeHa 1. 6, ycraHaBIIH-
BAIOIIUM, YTO CYJ BIPaBE BEPHYTb YTOJIOBHOE AEIO IPO-
Kypopy H B ciydae, eciii (pakTHUeCKHe OOCTOSTENIbCTBA,
W3JIOKEHHBIE B OOBMHHUTEIHHOM 3aKJIIOYEHHH, OOBWHH-
TEJIFHOM aKTe, OOBHHHUTEILHOM ITOCTAHOBJICHHH, ITOCTa-
HOBJICHUM O HAIPABJICHHMH YTOJIOBHOIO Ji€Na B CyA IS
IIPUMEHEHHUS NIPUHYAUTEIBHON Mepbl MEAUIUHCKOrO Xa-
pakTepa, CBUAETENBCTBYIOT O HAaJIUMYUM OCHOBAHMU JUIS
KBaJM(UKaIMK ACHCTBUI OOBHHSEMOro, JMNA, B OTHO-
LIEHUH KOTOPOrO BEAETCS MPOU3BOACTBO O NMPUMEHEHHUH
MPUHYIUTEIBHON MEpbl MEIULUHCKOIO XapakTepa, Kak
Ooryee TSHKKOTO TNPECTYIUICHHS, OOIIECTBEHHO OITACHOTO
JIestHUsT MO0 B XOJIe MPENBAPUTEIBHOIO CIYIIAHUS WIH
CyneOHOro pa3doMpaTeNbCTBA YCTAHOBJICHBI (DAKTHIECKHE
00CTOSATENBCTBA, YKA3bIBAIOIINE Ha HAJMYUE OCHOBAHWH
JUTS KBAJM(UKAILMK IeHCTBUN yKa3aHHBIX JIMI[ Kak Oolee
TSDKKOT'O ITPECTYIICHHUS, OOIIECTBEHHO OMACHOTO JACSHUSL.
Kpome toro, atum xe 3akonom B cT. 237 YIIK P® BBe-
JeHa 4. 1.3, ycraHaBIMBamIas, 4TO MPU BO3BpAIICHUU
YTOJIOBHOTO Ji€fla MPOKYpOpY IO OCHOBAaHUSM, HpERy-
CMOTpPEHHBIM TI. 6 4. 1 Hacrosmieil craTtbu, cyn 00s3aH
yKa3aTb OOCTOSITENBCTBA, SIBIISIOIIMECS OCHOBAHHEM JUIS
KBaJM(UKaIMU ACHCTBUIA OOBHHSEMOro, JMNA, B OTHO-
LIEHUU KOTOPOrO BEAETCS MPOU3BOACTBO O NMPHUMEHEHHUH
MPUHYIUTEIBHON MEpbl MEIULMHCKOIO XapakTepa, Kak
Oornee TSHKKOTO TNPECTYIUICHHS, OOIIECTBEHHO OITACHOTO
JiestHAs. 3aKOHOMATENb YKa3all, YTo CyJ He BIPaBe yKa-

3bIBaTh cTaTtblo OcoOEeHHOM YacTh YTOJIOBHOIO KoJeKca
Poccuiickoit @enepanuy, Mo KOTOPOH JESTHUE MOUIEKUT
HOBOW KBaJM(HUKAINK, a TAKXKE JETaTh BBIBOJBI 00 OLCH-
K€ JIOKa3aTeNbCTB, O BHHOBHOCTH OOBHHSEMOIO, O CO-
BEpLICHUN OOIIECTBEHHO OMACHOIO JICSIHUS JIMIIOM, B OT-
HOUIEHUU KOTOPOr0 BEAETCS NPOM3BOJACTBO O IMPHUMEHE-
HUM NIPUHYIUTEIBHON MEPBI MEAULMHCKOIO XapaKkTepa.

[Ipencrasnsiercst, GOpMYyIUPOBKH, UCIIOIH30BAHHEIC B
Hacrosimee BpeMmsi B cT. 237 VIIK P®, ropasmo Ooiee
CHOCOOHBI HATOJIKHYTh Ha MBICIH O MPEAB3STOCTH W 3a-
HMHTEPECOBAHHOCTH CyJa, a TaKXKe O 4YaCTHYHOM OCY-
IIECTBJICHUH UM OOBHHUTENBHON (DYHKIHH, Ye€M HPOCTO
YKa3aHUE B 3aKOHE HA TO, YTO HAIpaBJICHUE HAeNa AN
IIPOU3BOJCTBA JOMOIHUTENBHOIO PaCCIEIOBAHUS CBSI3aHO
C HEMTOJTHOTO! IPEABAPUTENBHOIO PACCIEIOBAHNUS.

Ilonaraem, 4T0 IPOTUBOPEUHBAs, HEMOCIEAOBATEIbHAS
no3unus Koncrurynuonnoro Cyna P® o paccmaTtpusae-
MBIM BOIPOCAaM CBSI3aHA C TEM, YTO €T0 AKThI, BEIHOCUMBIE
B 19992003 1T., HE Bcerga BEpHO U OOBEKTHBHO OTpaXka-
JI1 IMEBIINECS B YTOJIOBHOM CYJOIPOHU3BOACTB IPOLECCHL
B Hacrosamee Bpemst Cy He MOXKET «1€3aByUPOBAThY CBOU
K€ TIOCTAHOBJICHUS U ONPEJEIICHNs, CHOBA M CHOBA MOBTO-
psist JOCTaTOYHOE CIIOPHOE U HE B MOJIHOM Mepe MOHATHOE
BBIPA)KEHHE O TOM, UTO «HAIpABJICHHE J€Ja Ha CTaJUI0
MIPE/IBAPUTEIIBHOTO PacCiIeA0BaHNs HE JTOJDKHO OBITH CBSI-
3aHO C HEMOJIHOTOH! PacCiIE0BaHUS.

OTMeTuM, 4TO NMPaBOBEALl B OCHOBHOM TAKIKE JEMOH-
CTPUPYIOT OTPHULATEIBHOE OTHOIIEHUE K MOHSTUIO «BOC-
MIOJTHEHUE HENOJIHOTHI paccienoBanus». Tort xe C.B. Byp-
MarvH 5MOLMOHAIBbHO Bockinuaer: «CrpammuBaercs, o
KaKOH HEMOJIHOTE U KAKUX J0Ka3aTelbCTBaX HIET peub?
JlokazaTenbCcTBax HEBUHOBHOCTH OOBHHSEMOTO HJIM €TI0
MEHBIIEH, YeM ouepueHO B (OPMYIHPOBKE OOBHHEHWS,
BrHOBHOCTU? HO 3TO HE Tpedyercst 1OKa3bIBaTh — HEBH-
HOBHOCTb Ipe3toMupyercs. CiaenoBaTelbHoO, pedb UAET O
HEIOJIHOTE OOBUHHUTENBHBIX MoKa3aTteabcTB!» [3. C. 894].
Eme panee M.b. MuxalioBckas yka3blBajaa, 4TO B TaKOH
CUTYyallMH, «KOrJa OOBMHEHHIO HE yJIaJloch 0OOCHOBAThH
CBOM TpeOOBaHUs, CTPEMJICHHE CyJa K JOCTIKEHHIO Ma-
TEPHUATIBbHON MCTUHBI, TO €CTh MOAIUHHON KapTUHBI CIIy-
YHUBIIErOCs, O3HAYaeT NPHUHATHE UM Ha ceds (QYyHKIHUU
YTOJIOBHOT'O IPECIEAOBAHUS U JOJEIBIBAHUE TOTO, YTO HE
YAAJ0Ch CHENaTh OpraHaM NpPEABAPUTEIBHOIO pacciIeno-
BaHus U npokypopy» [4. C. 116]. H.H. Amocronosa mo-
Jlaraer, 4YTo ¢ U3MEHEHHEM OOIIECTBEHHOTO CTPOs M IPH-
HatueM KoHcturynuu P® coBerckue Moaxolpl K JIOKa-
3BIBAHMIO OOCTOSITEIBCTB NPECTYIUICHHUS HENPHMEHHUMBI.
Ccbuascs Ha cT. 18 Koncturynuu PO o HenmocpencTBeH-
HOM JAEHCTBHH TpaB M CBOOOJ YEIOBEKa W IpakIaHMHA,
aBTOp yKasbiBaeT: «OOBbEKTUBHAS MCTHHA OblIa, €CTh U
JIOJKHA OCTaBaThCs LENBIO JOKa3bIBAaHUS IO YTOJIOBHBIM
nenam. OHAKO MpaBwiIa M CIIOCOOBI €€ YCTAaHOBJICHHMS
ceifuac y)xe He MOTyT ObITh OyKBaJIbHO TaKUMHM XKe, Ka-
KAMH OHM OBUIM B COBETCKOM YTOJIOBHOM IIpOIlecce,
IIOCKOJIbKY OHM HECOBMECTUMBI C CYIIHOCTBIO COBpE-
MEHHOI0 POCCHUICKOIO YroJIOBHOTO CYIONPOU3BOACTBA,
PaBHO KaK U ¢ OCHOBaMH KOHCTUTYLIUOHHOTO cTposi Poc-
cum» [5. C. 23].

Ham mpepncraBisercs, 4TO MOAXOMABI K JOKA3bIBAHUIO
JIOCTaTOYHO JaBHO YCTOSUIUCh B  YrOJOBHO-IPOLEC-
CyaJbHOH TEOpPHH, OHH pPAa3BUBAIOTCS HE3aBUCHMO OT
HEOJIOTUYECKUX BO33PEHUI U MOJO0XKEHUH, B ITOH CBA3U
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JIOCTaTOYHO CIIOPHO IOJIOKEHHE O HEMPUMEHUMOCTH CO-
BETCKOIO OIBITA.

HamomMuuM Tarxke ¥ O TOM, YTO W ONpaBAATEIbHBIN
MIPUTOBOp, KaK W €ro OOBHHHTENBHBIA «coOpaT», Takxke
HE JO/DKEH OBITh OCHOBaH Ha IPEIOJIOKCHHUSX.
A.®.Konu ykassiBan: «COMHEHHE CIYXHT B HOJIb3Yy
noacyauMoro. Jla, 3To cyacTiauBOE M XOpoIIee MpaBuiIo!
Ho, cnpammuBaercs, kakoe comHenue? CoMHEHHE, KOTO-
pO€ BO3HHMKAET IOCIE OLEHKU... JoKa3aTenbcTB. Ecnu u3
OLICHKU BBITEKAET... TAKOE COMHEHHE, YTO OHO HE JaeT
BO3MO)KHOCTH 3aKJIIOUYUTH O BHHOBHOCTH IOCYIMMOTO,
TOrZla 3TO COMHEHHE CIAaCHUTENbHO M JOJDKHO BIICYb
orpaBanue. Ho ecian coMHeHne SIBIISIETCSl TOJIBKO OTTO-
TO, YTO HE yNOTpeOJICHO BCEX YCWINMH yMa W BHUMAHWUS,
COBECTH U BOJIM, YTOOBI, CTPYIITMPOBAB BCE BIECYATICHHUS,
BBIBECTH OAWH OOWIMH BBIBOJ, TOrJa 3TO COMHEHHE
¢danemmBoey [6. C. 84].

[IpencraBmnsieTcst 1OCTaATOYHO OYEBUIHBIM TAKXKE U TO,
YTO OOIIECTBO TeM Ooyiece CTaOMILHO, YeM Oojice B HEM
JIOCTHTAIOTCS 33]]a4 YTOJIOBHOM IOCTHIIMH. A 3TO Kak pa3
W TIpeArioyaraeT Haka3aHWE BUHOBHBIX, OIIPaBIaHUE He-
BHMHOBHBIX, 3aIUTy NPaB ITOTEPIEBIINX, BOCCTAHOBIICHHE
HapylIeHHBIX NMpaB U T.A. Y 4eM KauecTBeHHee pacciie-
JIyIOTCS ¥ Y€M B JaJbHEHIIEM NpaBUIIbHEE pa3perialoTcs
YrOJIOBHBIE Jiefla, TeM CTaOHIbHEE rOCyIapcTBO M 00IIe-
ctBO. K coxxanenuto, Hopmbl coBpeMmeHHoro YIIK P® ne
CTUMYJIMPYIOT OpraHbl IPEIBAPUTEIBHOIO pacclieoBa-
HUS K HaJUISKAIIEMy OCYIIECTBICHHIO CBOMX OOs3aHHO-
CTel W He coJepKaT ACHCTBEHHBIX MEXaHU3MOB BIIMSHUS
Ha HEeIOOPOCOBECTHO BBHIMIOJHSIOIETO CBOU 00S3aHHOCTH
CJIE0BaTENs.

BosBpamiasch K HammM OpUMeEpaM, MoJaraeM, 4To
HANpaBICHUE HA JAONOIHUTENIBHOE PAaCCIENOBAaHUE II0-
JIOOHBIX YrOJIOBHBIX JIE7 HACYIIHO HEeoOXOIMMO, Topa
3aCTaBUTh PabOTaTh OpraHbl MpPEABAPUTEIBHOIO paccie-
JIOBaHMS. BBIIEINTH B YMCTOM BHJE, a HE B IITyOOKOH
TEOpHH, «OOBHHUTEIBHBIC» W «ONpPaBJATENbHBIC» ITOKa-
3aTenbCTBA, OO0 OLEHKM BCEM COBOKYMHOCTH JOKa3a-
TENICTB, KpaifHe 3aTPyAHUTENIBHO, OTHO U TO K€ 00CTOsI-
TENBCTBO, B 3aBUCUMOCTU OT €r0 COOTHOLIEHUS C APYTH-
MU, MOXET KakK yJIN4aTh, TAK U ONPABIBIBATH MOJCYINMO-
ro. IIpu HemocTaTke NOKa3aTENbCTB, NMPH HAJIUYMAU HE-
JIOOpPOKaYeCTBEHHBIX [JOKa3aTeJbCTB Iopa3/io NpeIIIoUuTH-
TEJbHEE HE MPHHUMAThH CIIOPHOE IMPOLIECCYaIbHOE pelle-
HHE, CIIOCOOHOE HEraTHBHO MOBJIMATH HAa COCTOSIHHE Mpa-
BOINOPSKA, KAK 3TO MPOUCXOAUT MOPOH B HACTOsAIIEE Bpe-
Ms, a, OCHOBBIBasICh Ha HOpMax AeiicTBytomero YIIK PO,
HACTOSITENIBHO MONPOCUTH OpTraH PacCleOBaHUs JOAEIaTh
CBOIO PadoTy.

IonsTHs «HEMOMHOTA TOKA3aTENbCTBY, KaK NPEICTaBIIs-
ercs, OOATBCSI HE CIEAyeT, KaKk He CIEAYeT U OTKas3bIBaTh
POCCHICKUM CyIbsIM B COBECTIMBOCTH U IOPSIAOYHOCTH.
3amaua cylga COCTOMT HE B TOM, YTOOBI, KaK BBIPAKAIOTCS
HEKOTOPBIE aBTOPBI, «IOBITPATh» OpraHaM PacciIeNOBaHNU,
B Yroy NMpOKypopy OCYIUTh HEBHHOBHOIO U T.[., & B TOM,
YTOOBI BEIHECTH CIIPABEINBBIN 1 00OCHOBAHHBIN PUTOBOP,
YTO MOXKHO CJIENAaTh JIMIIb HA OCHOBE MCCIIEJOBAHUS 1OCTa-
TOYHOM  COBOKYINHOCTH  JOIyCTHMBIX  JOKA3aTENbCTB.
HepapXW4HOCTh W MHCTUTYIHMOHAJIBHOCTH CYJI€OHOM CHCTe-
MBI, KaK IpEe/ICTaBIISIeTCs], TO3BOJIST KOHTPOIMPOBATH 000C-
HOBAHHOCTb IIOCTAHOBJIEHUI O HAIpPABIECHUU YTOJIOBHBIX
Jie A7 IPOU3BOACTBA JOMOIHUTEILHOIO PACCIIe{OBaHUSL.
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The article explains that returning criminal cases for further investigation is needed. In accordance with Part. 4 Art. 302 of the

Criminal Procedure Code of the Russian Federation (RF CPC), the “guilty” verdict cannot be based on assumptions; it is delivered
only if during the trial the defendant’s guilt in committing an offense is established by the evidence the court has examined. However,
not every criminal case provides solid adequate evidence, sufficient for an unambiguous conclusion, to the court. The situation is
complicated by the fact that the RF CPC, unlike the RSFSR Code of Criminal Procedure of 1960, allows the judge neither to return
criminal cases that were poorly investigated to the prosecutor, nor to make criminal proceedings participants work. It is also known
that in 2009 the legislator deprived prosecutors of most of their powers to supervise investigation bodies, which further reduced the
quality of the preliminary investigation and the quality of the evidentiary material. As a result, to resolve the question of guilt or
innocence, the court is forced to make expert studies, additional inspections, sometimes collecting more evidence than a preliminary
investigation body, performing the function it does. Under such circumstances, it appears that returning criminal cases for further
investigation is urgently needed, and it will not be a sign of prosecutorial bias. The author states that society and the state grow more
stable when the tasks of criminal justice are solved. The tasks involve the punishment of the guilty, the justification of the innocent,
the protection of the rights of victims, the restoration of violated rights, etc. It is extremely difficult to identify the “guilty” and
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“exculpatory” evidence in its pure form rather than in theory before assessing the whole bulk of it; one fact, depending on its
connection with other evidence, can both convict and acquit the defendant. In case of a lack of evidence or in the presence of low-
quality evidence it is far more preferable to require an investigation body to finish its work according to the norms of the current RF
CPC rather than to make a controversial procedural decision that can have a negative impact on the state of the rule of law, as it
sometimes happens today. Russian judges’ conscience and decency should not be denied, and the court’s task is to deliver a fair and
reasoned verdict that can be made only after examining sufficient adequate evidence. A hierarchical and institutional judicial system
will allow to properly control the validity of decisions on returning criminal cases for further investigation.
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