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YCTPAHEHUE CYJOM CJIEACTBEHHbBIX OIINBOK B CYJIEBHOM
PASBUPATEJIBCTBE

Cnedcmeennvie OwWUOKU CHOCOOHBI 3ampyOHUNMb CYOeOHYI0 OesamenbHOCMb, d Nnooyac
nogneub GvlHeceHue CcyOOM OWUDOUHO20 NPUL0BOpd. Y20l108HO-NPOYECCYanbhblll 3aKOH
€030aém Mexaumusm, CHOCOOHbIIL NPedomepamumy CleOCMEeHHble OWUOKU WU, eClu OHU
O0OnyWensl, YCMpaHums ux. 3HauumenbHds poib 6 MAKOU OesmenbHOCHU OMmeoOUmcs
cyoy. B cmamve ananusupyiomes noamomouus, npedocmaenenuvie cyoy 0N UCnpasie-
HUsl CIeOCMEEHHbIX OWUDOK, U 0OOCHOBbIBAEMCS 6bIGOO O MOM, UMO UMEIOWUXCS Y CY-
0a 6 Hacmosiuee Gpems MAKUXx NOTHOMOUUll HedocmamouHo. [lpeonazaemvie 6 cmamove
OONOHUMENbHbIE NOTHOMOYUSL DOPMYTAUPYIOMCA C YUEMOM CReyuduKy NONONCEHUs Cyoa
KaK Op2eana, OCywecmeusione2o npagocyoue.

KnroueBblie cioBa: ciedcmeennas owubka, gpakmuueckas abyna o068uHeHus, npeoeivi
cyoebHo20 pazbupamenbcmea, OONOIHUMENbHOE PACCIe008aHUe.

Creuudukoil cyaeOHONH NesATeTbHOCTH B YTOJOBHOM Mpoliecce SBISETCS TO,
4TO CyJ] CaM He COOMpaeT JIoKa3aTelbCTBa. Bece moka3arensCcTBa, a Takke MpeaBa-
pHUTENbHBIC BBIBOJBI-TIPEIUIOKEHHS CyJ TIOJNydaeT OT CIICAOBATENS W IPOKYpO-
pa. Hamuuue B mpeACTaBIEHHOM CYIy YTOJOBHOM Jiele OMMOKM cocoOHO 3a-
TPYJHHUTH JESATENBHOCTh CyJa, a Moa4Yac TOBJeYb BBIHECEHHE HEMPaBOCYIHOTO
npuroBopa. YIIK P® co3man MexaHu3M, HalpaBiICHHBI Ha MPEAOTBpAIICHUE
CIICICTBCHHBIX OMIMOOK WM WX YCTpaHCHHE, eCIM OHHM JOMyHIeHH. B Hero
BXOJUT JEATENbHOCTh HadyaJlbHUKA CIEJCTBEHHOTO OpraHa, MpOKYypopa, a TaKkxke
cyna. HecMmoTps Ha Hammume Takoro JOBOJBHO MOITHOTO MEXaHHM3Ma, CIICNCT-
BEHHBIC OIIMOKH BCTpedaroTcs. VX Hamuuue W TPHYMHBI HCCICAYIOTCS B JIH-
tepatype [1. C. 50-154]. OnHO¥ U3 NPUYHH SBIISIETCS HEAOCTATOUYHO 3P PeKTUBHAS
JIeSITENIFHOCTh YKa3aHHBIX JIOJKHOCTHBIX JIMI. 3aTPyAHACT BBHISBICHHE U YCTpa-
HEHHE CIICCTBCHHBIX OMMOOK M HecoBepieHCTBO 3akoHa. H0.K. SxumoBnua yt-
BEPXKJAET, YTO B CBA3M C MOCIEAHUMHU H3MEHEHUsAMHU 3aKkoHa «okoyno 80% yro-
JIOBHBIX [l CyJaMd TMEpBOH WHCTAHIIMM HE pPaccMaTpUBAIOTCS, a JHUIIb pas-
pemarotcs» [2. C. 107]. [TockonbKy 1Mo TakuM Aenam, kak npeaycmarpuBaer YIIK
P®, cyneOHoe crneacTBue HE MPOBOIUTCS, CyA HE MOXKET IMOJHOLIEHHO MPOBEPUTH
KauyeCTBO CIICACTBUS U OOHAPYKHUTH OIMINOKY, €CITH OHA UMEETCs, 1 YCTPaHUTh €.

Panee otmewanock, uto cyneOHas AEATCIHHOCTH BXOAWUT B CHCTEMY MeXa-
HU3Ma TPEIOTBPAIICHUS, OOHAPYKCHUS U HCIPABJICHUS CIICACTBCHHBIX ONIHOOK.
Takasi nesTenbHOCTh HEOIHOPOJHA, OHA BKIIIOYAET TPU BHJA: CyAEOHBIH KOH-
TPOJIb 32 MPEABAPUTEIFHBIM paccieIOBaHIEM, CTaIUI0 MOATOTOBKH K CYAEOHO-
My 3acelaHHio, cyneOHoe pa3duparenscTBO. B cmiy crenmuduku momoxxeHus
cyna cyneOHBIi KOHTPOJIb 3a paccieOBaHHEM OTPaHUYEeH B OOHAPYXKEHUU CIe[-
CTBEHHBIX OIIMOOK — HE KaXkJas kajoda Ha JCWCTBUS W PEIICHUS CIeI0BaTENs
MOXeT OBITh paccmoTpeHa cymoMm (ct. 125 VIIK P®). Mmerorcs orpaHudeHus u
B CTaguM TMOATOTOBKM JieNa K CyJeOHOMY 3aceIaHHIo: 31eCb B OCHOBHOM OOHa-
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PYXKHBAIOTCSl HapyIIEHUSI TPOIECCYaThbHOTO M YTOJOBHOTO 3akoHa (ctT. 236237
VIIK P®). daktuyeckoe cofepikaHue Jiena B 3TOM cilydae, Kak IIpaBHIIO, HE UC-
cienyercs 1 omnOKH (paKTUYECKOTO XapakTepa He 0OHapyKMBAIOTCS M HE yCTpa-
HsI0TCs. Hanboree moHBIe BO3MOXKHOCTH JUIsl OOHAPYKEHUS M YCTPAHSHUS CIICH-
CTBEHHBIX OIIMOOK JOJKHO UMETh CyaeOHOe pa3OMpaTeNbCTBO, TAE CYI0M C yua-
CTHEM CTOPOH HCCIENYIOTCS BCE MaTepUalbl YroJOoBHOTO Jena. OIHAKO 3aKpen-
nennas YIIK PO mozaens cyneOHOTO pa3dupareibcTBa BCEX HEOOXOMUMBIX IMOJI-
HOMOYMH Cyly HE NPEJOCTaBIIAET, B CBS3H C YEM B ACATENBHOCTH CyAa IO yCTpa-
HEHUIO CIIEJICTBEHHBIX OMIMOOK BCTpeUaeTcs MHOTO 3aTpyaHeHUi. OObsicHACTCS
9TO B 3HAUUTEJIBHOM Mepe TeM, 4TO B CTaTyCce CyAa OKa3aJUCh CMEUIaHHBIMU
3JIEMEHTHI yOJIMYHOTO M COCTS3aTeIbHOI0 THIIOB YTOJIOBHOTO Mpouecca. Mepa xe
aKTUBHOCTH CyJa B JOKa3bIBAaHUH B TOM U JPYTrOM THUIIE MpoLiecca pa3inyHa.

Cyn BcTpeuaercsi C IByMsI BHIAMH CICACTBEHHBIX OMIMOOK: HAPYIIEHUEM 3a-
KOHOB — YTOJIOBHO-NIPOLIECCYaJIbHOTO M YTOJOBHOTO, a TAaKXKE C HENPaBHJIbHBIM
YCTaHOBJIICHHEM (DAaKTUUECKUX OOCTOATENBCTB COBEPILIEHHOTO MPECTYIICHUS
(vamre Bcero ¢ HEMONHOTOW WX yCTaHOBIEHHs). UTO KacaeTcs ommMOOK MepBO-
ro Buna, To YIIK P® nHamenun cyn MHUPOKMMH TOTHOMOYHUSIMU JJISl MX YCT-
paHeHus: Ccyn ycTpaHseT ux Jubo cam, Ju0O Ui yCTpaHEHHs HampaBiseT yro-
JIOBHOE JIeJI0 TPOKYpOopy. BO3MOXXHOCTM cyna B HCHPAaBICHUU OIIUOOYHOTO
MPUMEHEHUS] 3aKOHOB 3HaunTedabHO pacuupui Koncrutynuonnsiii Cya PO, xo-
Topelii moctaHoBineHueM OT 2 uromst 2013 r. Ne 16-11 pazpemmn cymam Bo3Bpa-
marth Jej0 MPOKYpPOpY MPH HAIMYMM K TOMY OCHOBAHMH HJIS TepeKBaTu(u-
Kalud Ha OoJiee TSHKKUEM YTOJOBHBIM 3aKOoH. HECOMHEHHO, B JCSITEIBHOCTH CY-
Jla 10 YCTPaHEHWMIO IOMYIIEHHBIX CcjeloBaTejeM OIIMOOK B NPUMEHEHHH 3a-
KOHOB BCTpEYaroTCs CIOXHbIE cuTyauuu. Ho, Kak Qymaercs, OHH pa3pelIrMbI
B pamkax neictByromero YIIK P®.

CoBepIIeHHO HMHOE TMOJIOXKEHHE CO3JaeTCa B CUTYyalUsX, KOra MPUXOIUTCS
YCTpaHTh OIMOKK (PaKTUYECKOTO XapakTepa. 3/1eCh CyA UMEET ropa3fio MEHbLIe
BO3MOKHOCTEH, BO MHOTOM OH CBSI3aH T€M, YTO €My MPEJAOCTABHIN CJIe0BATENb
U MPOKYpPOD.

B VIIK P® umeetcs cr. 252, onpenensiomas npeaensl cynaeOHoro pasoupa-
TEJIbCTBA, KOTOPOE MPOBOJUTCS TOJBKO B OTHOIICHHH OOBHHSEMOTO U JIUIIb IO
MPEOBSABICHHOMY €My OOBHHCHHIO; M3MEHEHHEC OOBHHEHHS CYJOM JAOIyCTHMO,
€CJIM He yXyJALIlaeTcs IOJIOKEHUE IOJACYIMMOIro U He HapyllaeTcs €ro MpaBo
Ha 3ammty. @aktudeckas Qalyna sBIsSETCS COCTaBHOW 4YacTbl0 OOBHHEHUS.
CrnenoBaTtensHO, CyJ NpH OOHAPYKCHHH OIMHOKH B (akTudeckoil (adyne Mo-
JKET TOJBKO «cMsTuuThy e€. Ecim ske cyn oOHapyKUT (DaKTHUSCKYIO OUIHOKY,
yCTpaHEHHE KOTOPOH YXYAIIUT MOJIOKEHUE OCY>KICHHOTO (HampuMmep, HEeTOJIHOEe
YCTaHOBJICHHE BceX (DaKTOB COBEPIICHHOTO TPECTYIUICHUS), OH HE MOXET HH
CaMOCTOSTEIbHO €€ UCTIPAaBUTh, HU HAIIPABUTH JJIs1 UCIIPABJICHUS J1€J10 IPOKYPOPY.

TakoBo conepxanue aerictBytonieit cr. 252 VIIK P®. [Ipudem 3Ta craThs
BIIOJIHE cOOTBETCTBYET pemeHusM Koncturynuonsoro Cyna P®, xoropslil He-
OIHOKPATHO (OPMYIHPOBAT IIPABHIIO O TOM, YTO CyJ HE BIIPaBe BO3BPALIATH JC-
JI0O TPOKYPOPY, €CIIM yCTpaHEeHUEe OOHApYKEHHOU CynoM omMOKU TpedyeT Boc-
TIOJTHEHHS HETIOJIHOTHI MPOBEJICHHOTO pacciieI0BaHMsL.

Kak BuIHO, npuBeAEHHBIE NpaBUjIa OrPaHUYMBAIOT BO3MOXKHOCTH Cyla B
UCIpaBIeHUU (PaKTHUUECKUX CIEACTBEHHBIX OIIMOOK. B pamkax melcTBYyrOIUX
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MIOJIOKEHUH Yy Cy/la OCTAaeTCs CIACAYIOMMN BBIXOA: JHOO TOJOXKHTH B OCHOBY
OOBHHHUTENFHOTO MPUTOBOPA MPEJIOKEHHYIO CIeI0BaTeIeM U MPOKYPOpoM  ax-
THYeCcKylo (pabysry, XOTSI CyXx CUMTaeT, 4To B HeH ecTh ommOka, Jubo, HC-
MOJIB3YSl TPE3yMIILHI0O HEBUHOBHOCTH, BBIHECTH OIIpaBAATENIbHBIA MPUTOBOP B
CBSA3M C HEJOCTaTKOM JO0Ka3aTeNIbCTB IJIsl JOCTOBEPHOTO YCTaHOBJIEeHHs (pakra
COBEpIIICHUSI TMPECTYIMJICHHUSA, XOTS CyJl HE HCKIIOYACT COBEpPIICHHE TMpecTyIuie-
HUSI UMEHHO 3THUM oOcyXaeHHBIM. [IpexcraBnsercs, 4To 006a BEIXOAA HENB3S MPH-
3HaTh MPaBWIBHBIMHU, XOTS OHM M HaXoIATCS B COOTBETCTBHM co cT. 252 YIIK
P®. 3xech, Kak qymMacTcsi, MO)KHO OOHApy>KUTh B OINIPECICHHON Mepe HaBs3bIBA-
HUE CyIy pellieHUil cienoBarens U IIPOKypopa.

Nmeromuecs B YIIK PO u B pemenusix Koncturynmonnoro Cyaa P® orpa-
HUYEHHUS Cyla B HCIPABICHUM CIEJACTBEHHBIX OIIMOOK HE COOTBETCTBYIOT Ha-
3HAYCHUIO cyJa kak oprana mnpaBocyaus. U B Koncturynuu PO, u B YIIK PO
3aKperuieHo: npaBocyaue B PD ocymiectBisercs Toiapko cyaoM. Cratba 297
VIIK P® npeanuceiBaet, 4T0ObI IPUTOBOp OBLT 3aKOHHBIM, OOOCHOBAaHHBIM U
CIIpaBeUIUBEIM. JTO TpeOoBaHUE 00pameHO K CyJy, IOCKOJBKY TOJBKO CyA MO-
JKET BbIHECTH MNpuroBop. CienoBaTenbHO, TOJBKO CyA HECET MOJIHYI0 OTBETCT-
BEHHOCTH 32 KayecTBO IMPUTOBOPA, €r0 UCTHHHOCTD, CIIpaBeInBOCTh. Ho 310 OY-
JIET BBITIOJIHUMO, €CJIU CyJ OyJeT UIMETh BO3MOXKHOCTH COBEpPIIATh CAMOCTOSTEIb-
HO BCE JCHCTBHUS, KOTOPHIC OH CUMTACT HEOOXOMUMBIMH IS (OPMUPOBAHUS
MIPUTOBOPA, TIPUYEM JICHCTBOBATH, HCXOIS TOJIBKO M3 CBOCTO BHYTPCHHETO YOEK-
JleHus1, 0e3 MaJeiiero HaBa3bIBaHUSl 4bei-T00 mocTopoHHeH Bomu. Takoe mo-
JIO)KEHHE [OJDKHO PacIpOCTPaHSIThCA Ha AEATENBHOCTh Cyla IO HCIPaBICHMIO
BCSIKOTO pOJa CICICTBEHHBIX OIMIMOOK, B TOM YHCJIC M Kacalomuxcs (pakTuaeckon
CTOPOHBI Jiena.

HccnemoBanusi MOKA3BIBAIOT, YTO OOJNBIIYIO OO TAKUX OIMIMOOK COCTABISICT
HEIOCTAaTOYHOCTh [TOKA3aTENBCTB JJISl TOTO, YTOOBI TOCTOBEPHO YCTAaHOBHTH (paKT
COBEpIICHUSI TPECTYIUICHHUS, T.€. HEMOJHOTa MPOBEACHHOTO paccienoBaHus [1.
C. 55-56]. Kak yxe ormeuanocs, u YIIK P®, u Koncturynuonnsii Cyz He pas-
pELIAOT CYJy CaMOCTOATENbHO BO3BpAIaTh AEJI0 HPOKYpOpY Ul BOCIIOJIHEHUS
HEMNOJHOTHl JI0Ka3aTeNIbCTB. Pl aBTOPOB MOANEPKUBAIOT TaKylO MO3ULUIO.

JymMaeTcsi, 4T0 UMEIOTCS OCHOBAHHS Ui TMPOTHUBOIIOIOXHOTO MHEHHUS.

HeBo3MOXHOCTD HCIpaBiIeHUsT (PAKTHUECKHX OMMOOK ICHCTBHSAMH —CyIa
CYTb MPOSBJIICHUS COCTA3ATENBHOIO THUIIA YTOJOBHOTrO mpouecca. OcHOBHas 3ala-
Ya TaKoOro IMpolecca — pa3peluTh CIoOp CTOPOH, IPH 3TOM CyJ HE BIpaBe Mpo-
SBISITh  aKTHBHOCTH B (POPMHPOBAHUH [TOKA3aTEIECTBEHHON 0a3bl, OH «IOIDKCH
OBITH CBsi3aH TPeOOBAaHMSIMU CTOPOH U TOJHKO B UX MpEAeiax pacCMaTpHBaTh U
paspermiarh yrojgosHoe geno» [3. C. 102]. [IpuBeaeHHOe MpaBUIO — a OHO SIBIISICT-
Ci OJHUM M3 OCHOBHBIX IIOJOXEHHUH COCTSA3aTEJIBHOIO THUIA Ipoliecca — AeaeT
CyIl IACCUBHBIM, IOJHOCTBIO CTABUT €r0 B 3aBHCUMOCTH OT BOJHU CTOPOH, TEM
caMbIM (paKTHUYECKH yCTpaHss 3akpersieHHbl B Konctutyunn P® npunmun He-
3aBHCUMOCTH cyaa. OT HaXoAAIerocs B TaKOM TMOJIOKEHUH CyJa Helb3s Tpe-
0OBaTh OTBETCTBCHHOCTH 33 OOOCHOBAaHHOCTH UM CIIPAaBEIIHBOCTH BHIHECEHHOTO
UM TpuroBopa (OH AEWCTBOBaJ B MPEINUCAHHBIX CTOPOHAMHU Tpeaesnax, Kax-
Jasi U3 KOTOPBIX HCXOAUT TOJBKO W3 CBOMX HHTEpecoB). Bce 3To B KOHEYHOM
WTOTE JIeJIaeT HEBO3MOXKHBIM BBITIONHEHHUE 3aKperuieHHoro cT. 6 YIIK PO nazna-
YeHHUs YTOJIOBHOTO IMpolecca (ero 3aaay).
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Tak, B psge ciydaeB MOXKET OKa3aThCsl HEBBINONHUMEIM TpeOoBanme YIIK
P® o ToM, uToOBl TpUrOBOp OBLT OOOCHOBAaHHBIM M CIIpaBeAJHBBIM. B cocTs3a-
TEIbHOM IIpoliecce AeUCTBYeT, kak nucan H.JI. Iletpyxun, npaBuwiio: «Ipu He-
MOJTHOTE W OAHOCTOPOHHOCTH INPEABAPUTEIBHOIO paccieloBaHHUs JeNo Ui
JIOCTIEIOBaHUs HE HAmpaBlATh, a BBHIHOCHTH OINpPABAATENbHBIH MPUTOBOp» [4.
C. 103-104]. 1 Tak cyx ob6s3aH TOCTYNAaTh, AK€ €CIM Yy CyAeH HMEIOTCS cepb-
€3Hbl€ COMHEHHUS B HEBUHOBHOCTH OIIPaBJAbIBAEMOIO IMOACYAMMOro. Paspemurts
’)K€ COMHEHHMs CaMOCTOATENbHO, 0€3 X0AaTalCcTBa CTOPOH, CyZl HE MOXeT. B Takoii
CUTyallul COBCEM HE HCKJIFOYEHO, YTO OyJeT OIpaBAaH U YHIET OT OTBETCTBEH-
HOCTH TOJCYIWUMBIH, COBEPIIMBIINN TNPECTYIUICHUE (W, YTO IPUMEYATENIFHO, HE B
CBSI3M C €r0 HEMPHUYACTHOCTBHIO K MPECTYIUICHUIO, a MIOTOMY, YTO IUIOXO pabo-
TaloLIMe CIe0BaTeNlb U MPOKYPOp HE MPEACTaBUIN JOCTATOUHO JT0KA3aTeNbCTB, a
CyI BOCIIOJHHUTh MX HEIOCTAaTOK HE MOT B CHITy 3alpeTa).

HccnemoBanust TOKa3bIBAIOT, YTO CYyIbH OCO3HAIOT HEOIATOMPUATHEIC TTOCIIE -
CTBUS TaKOW CHUTYyallMH, TIOATOMY OHH CTaparoTcsl M30eratb BHIHECEHUS OIpaBJa-
TEJBHBIX MPUTOBOPOB MPHU HEJOCTATKE JTOKA3aTEIbCTB, CAMOCTOATENBHO H3BICKH-
Bas T€ WJIM MHBIC CHOCOOBI MX BOCHOJHEHHS, HEPEIKO 3aKOHOM HE MPeAyCMOT-
pennbie. K.A. Tpudonoa u E.A. 3aiinieBa npaBmiIbHO OTMEUAIOT, YTO «IIPOOJIeMa
HETOJHOTHl U OJHOCTOPOHHOCTH PacCleIOBaHUS KaK OCHOBaHUS BO3BpAILCHHS
Jiena MPOKYpopy [0 CHX IOp OCTaeTcs HEpelIeHHOH, Tak Kak de facto HemoiHoTa
pacciieIoBaHusI CYIIECTBYET, a de jure oTcyTcTByeT» [5. C. 126].

Takum 00pa3om, HEOMYCTUMOCTh aKTUBHOCTH CYJIa TIO BOCTIOJTHEHHUIO HEI0C-
TAIOIMUX JOKA3aTeIbCTB HE 00CCIICUYMBACT BBHIIIOIHEHHUE B IIOJIHOM 00BeMe Tpedo-
BaHust YIIK P® o Tom, 9T00BI IPUTOBOPHI OBUTH OOOCHOBAHHBIMHU H CIIPABEIJIH-
BBIMH, YTO CIIOCOOHO OTPULATEIHLHO OTPAa3UTHCS HA KauyecTBE MPaBOCYAHS MO yTo-
JIOBHBIM JIEJIaM.

OTcyTCTBHE aKTUBHOCTH CyJa TIPH BOCIOJIHEHUH [TOKA3aTEILCTBEHHON 0a3bl
BJIEUET U JAPYroe HeOIaronpusaTHOE MOCIEICTBUE — CO3/IaeT MOYBY MJIsl Hapylle-
HUSl TIpaB MOTEPIEBIIMX OT mpecTyruieHus. OXxpaHa mpaB W 3aKOHHBIX HHTEpe-
COB TOTEPIEBIINX BXOANUT B Ha3HAYEHHUE yroloBHOTO mporecca (cT. 6 YIIK PD).
Ecmu xe, xak pexomenayer U.JI. Tlerpyxun (a oH HE OJUHOK), IPU HEAOCTATKE
JTIOKa3aTeNbCTB CyJ IIOJKEH BBIHOCHUTH OIMpPABIATENBHBIA MPUTOBOD, JAaXKe HE
IIBITASACh MOJIYYUTh OMOJIHUTENBHBIE 0KA3aTesIbCTBA, TO IMOTEPIEBLUIMH OT IHpe-
CTYIUICHHS HEW30eKHO ocTaHeTcss 0e3 cymeOHo# 3ammuThl. U 5T0 Oco3Haercs
PSAZOM aBTOPOB, KOTOPBIE, OJJHAKO, BHOCAT MPEIJIOKECHUs, HUKAK HE YIydIlaro-
nwe curyanmto. Tak, O.f. Bae mumer: «Mbl oTnaem cebe OTYET B TOM, YTO
orcyrctBue B YIIK P® mHCTUTYTa BO3BpalleHUs CyJaMH YIOJOBHBIX el Ui
MIPOM3BOJCTBA JIOCIEAOBAaHUS B ONpPECIIEHHON Mepe MOXKET IMPHUBECTH K yIIeM-
JICHUIO 3aKOHHBIX HHTEPECOB IOTEPIICBINNX. B 3TUX cirydasx, yOeXKICHBI MBI,
BCS TIPaBONIPUMEHHUTENBHAS IESTEIBHOCTS B 00JIaCTH YTOJOBHOH FOCTHIINH JOJDK-
Ha CJIeI0BAaTh, MOJYUHATHCS (axe, YBbI, MOXKET OBITh, B ylIepO MHTEPECOB IO-
TEPIIEBIIIETO) BHICTPAJAHHON BEKaMH MPAaBOBOW JOTME: «JIy4llle ONMpaBAaTh Jie-
CATh BWHOBHBIX, UM OCYIUTHh OAHOTO HEeBWHOBHOTO» [6. C. 28].

JymaeTtcs, 4To Henb3sl NPUHUMATD MpeaaraeMoe B KauecTBe OOIIEro MpaBU-
J1a, 0COOEHHO TOT/1a, KOT/Ia HEMOJHOTA JI0KA3aTeNIbCTB SBUJIACH CJIEJCTBHEM ILIO-
xoi pabotel cienoBarens (O.5. baeB pacnpocTpaHser mpemaraeMoe IMPaBHIIO
U Ha TaKkyl CHUTyalulo). BEIHOCUTh ompaBAaTeNbHbI MPUTOBOP B CBSI3H C He-
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JIOCTaTKOM J0Ka3aTelbCTB AOMYCTUMO JIUIIL B OJHOM CIIy4ae — €ClId HCUYEpIaHbl
BCE BO3MOXKHBIC B PAMKaX 3aKOHA CpPEACTBA HMX BOCHOIHEHUS, HO pE3yJbTaT
He JOoCTHrHyT. [loka Takue cpeicTBa He HCUEpIaHbI, CyJ 00s3aH NPUHUMATH
BCE Mepbl [UId YCTaHOBJICHHS IOJIHOM KapTUHBI MPOUCHIECIIIErO IyTeM IOJy-
YEeHUs] HEAOCTAIOIUX JoKa3zaTenbcTB. K TOMy ke, ecnu CyJd, HcuepmaB Bce
CpEICTBA, BCE K€ HE JIOCTUI MOJHOTHI JOKA3aTelIbCTB, TO OH JOJDKEH BBIHECTU
ONpaBAaTEIbHBIA MPUTOBOP MO OCHOBAHUIO, MpeaycMoTpeHHomy 1. 1 4. 1 cr. 27
Kogxekca, a Takke B CBA3M C HEYyCTAaHOBJIEHHEM JIMIa, MOAJIEXKALIEro MpH-
BJICUCHUIO B KYECTBE OOBMHIEMOro (APYrMX OCHOBAHMH M1 BBIHECCHMS OII-
paBAaTeNbHOIO IPUIOBOPAa IPU HEMOJHOTE J0Ka3aTeNbCTB 3aKOH HE Ipeay-
cmarpuBaeT). Ho Torma cormacHo 4. 3 c1. 306 VIIK P® cyn He 3akaHunBaeT
MIPOU3BOJCTBO, @, BRIHOCS ONpaBIaTelIbHBIH MPUTOBOP B OTHOLIEHHH KOHKPET-
HOIO JIMIA, «PELIaeT BOIPOC O HAINPABIECHUM PYKOBOIAUTEIIO CJIEICTBEHHOIO
OpraHa WM HaydaJlbHHUKY OpraHa [IO3HaHMA YTOJIOBHOTO Jeia s HPOU3BOJACT-
Ba MPEIBAPUTEIILHOTO paccielOBaHWs W YCTAaHOBJICHHS JIHILA, MOAJIEKAIIETo
MIPUBJICYCHUIO B KadyecTBE OOBHHsIEMOro». MakTHYECKH 3TO MOXHO IPHU3HATH
BO3BpallleHUEeM Jejla Ha J0cjel0BaHHe.

IIpencraBnsercs, uyto uenecoodbpaszHo 3akpenuth B YIIK P® yxe cymect-
Byronmii de facto MHCTUTYT BO3BpAIICHUS HA JOCIEAOBAaHHE B MOJHOM OOBEME.
3akoHOzATeNb WUJET B 3TOM HAlpaBJIEHUH, 3aKPEIUIssl aHATU3UPYEMbI HMHCTUTYT
o yactaM. HaOmromaercss cMArdeHue no3uiuy K UHCTUTYTY BO3BpAlLleHUs Jea U
co ctoponsl Koncrurynuonnoro Cyna P®. C HekoTOpoil nosell IpeyBenuueHUs
00 sToM mmimeT B.B. KonnH: «B Hacrosiee BpeMs B CBS3H ¢ H3MEHCHUSIMH, BHE-
ceaHpiMA B YIIK P®, HHCTHTYT HOMONHHUTENLHOTO PACCIICAOBAHUS (PAKTHICCKU
BO3pOXkaeH B moiHoM oObeme» [7. C. 25]. A.B. [loGenkuH NpaBUIbHO CUHUTAET,
YTO «II0pa MPEKPAaTUTh TUCKYCCUHU OTHOCUTEIBHO COOTBETCTBUS MPUHIIMILY CO-
CTSA3aTENIbHOCTU TIpaBa CyJa BO3BpAIlaTh YTOJOBHOE JI€JO0 AJS JIOMOJIHUTEIBHOTO
paccienoBaHus C LIEAbI0 YCTPAaHEHUS! HETIOJHOTHI MPEABAPUTENIBHOIO PACCieoBa-
HUS1, KOTOpasi He MOXKET OBITh BOCIIONIHEHA B Cy/IeOHOM 3aceqanun» [8. C. 109].

OaHako y aHaTU3UPYEMOI0 MHCTUTYTa JTOCTaTOYHO MHOTO M NPOTHBHUKOB.
ITpumeHseMBble UM apTyMEHTHI LIEI€CO00pa3HO MPOAHATTM3UPOBATb.

OCHOBHOH apryMeHT, MOBTOPSIEMbI MHOTMMHU aBTOpaMH, CIEIyIOIIUI: BO3-
BpallleHUE JIeja Ha JIOCIeI0BaHUe IPOTUBOPEUHT COCTA3ATENbHOCTH, TaK KaK BTS-
THBACT Cyll B OOBHHUTEIBHYIO ICATCIHHOCTD, B CBSI3H C UeM CYZ TepseT OOBEKTHB-
HOCTh M HAuUMHACT NMpPOSBIATH 0OBHHUTENbHBIN yKiIoH. Kak mumer E.B. Exosa,
«IIPEAOCTaBIAA IPOKYPOPY U OpraHaM IIPeIBapUTENbHOIO PAacCiel0BaHUs yCTpa-
HATh HapyLIEHUs, CBA3aHHBIE C HEMOJHOTOHW MpPEIBAapUTEILHOTO pacciieOBaHUs,
CyJ peanu3yeT (YHKIMIO YTOJOBHOTO HpECIEAOBAaHUS, TaK Kak €ro AeicTBus
3/1eCh HaIpaBJE€Hbl Ha YCTPaHEHUE HENOCTATKOB JEATEIbHOCTU IPEXKAE BCETO
YYaCTHHUKOB cTOpOoHBI 00BHHEHU» [9. C. 103].

Jymaetcs, 4To IaHHBIA apryMeHT He ABISETCS CTOJNb YOeIUTENbHBIM, YTOOBI
OTBEpraTh MHCTUTYT BO3BpAllleHUs A€l Ha aocienoBaHue. OnaceHus B TOM, 4TO
CyI B TAaKOW CUTYAIlMH TIPEBPAIAeTCs B OPTaH OOBHHEHHWS, SIBHO NPEYBEITHICHBL

Bo-nepBbIX, CyZl B CHIIy CBOETO MOJOXKEHHUS HUKOTZAAa He OBIBAacT aOCOIIOTHO
HEUTpaJdbHBIM TI0 OTHOIICHMIO K cTOpoHaM. OH B JOCYIEOHOM ITPOM3BOJICTBE
paspemacT MeNbIi PsJ BOIPOCOB, KAacaloMUXCs PabOTHl CIENOBATENI; B CyAeO-
HOM pa30UpaTeNbCTBE paspellaeT XofaraiicTBa CTOPOH; MOCTaHOBIAS OOBUHM-
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TEJIbHBI WM OINpaBAATENbHBIM MPUIOBODP, OH OTHAET NPEANOUYTEHUE MMO3ULIUN
TOW WIM uHOM cTopoHBl. HO BCe 3TO COBCEM HE O3HAYaeT, YTO CyJ HAUMHACT
BBITIOJIHATH OOBUHUTEIILHYIO WU 3AIIUTUTEIBHYIO (YHKIIHIO.

Hanee, tpyaHo cornacutbes ¢ E.B. ExxoBoil B TOM, UTO €CIM AEUCTBUA cyda
HamnpaBJIeHbl Ha YCTpaHEHHE HEIOCTATKOB CTOPOHBI OOBMHEHHUs, TO CyJ HadMHa-
©T BBIMOJIHATh OOBUHMUTENBHYIO (YHKIHIO. JIeHCTBUTENBHO, TaK MOXET IPOU30M-
TH, HO JIMIIb TOTAA, KOTJa CyA caM OyAeT UCIPAaBIATh HEJOCTATOK OOBHHEHHS.
3mech OH 3aMEHHT CTOPOHY OOBHHEHHs, UTO, KOHEYHO, Hemomyctumo. Ho atoro
HE TIPOU3OUIET, €CIM CyJ 3aCTaBUT HCIPABISTH HEIOCTATOK CTOPOHY OOBHHE-
HUS. 310echk cyq He OyaeT MOAMEHSITh OOBHHHUTES WM JEHCTBOBATH BMECTE C
HUM. TpeOys oT OOBHHHTENS WCHOPABUTH JAONYIIEHHYIO WM OIIHOKY, CyIl TEM
caMpiM OyzaeT moOyXIaTh CTOPOHY OOBMHEHHMS K JOOpOKauecTBEHHOH padoTe.
Takast nIesATeNbHOCTH OyZET BIIOJIHE COOTBETCTBOBATH IIOJIOKECHUIO CyIa, HE HC-
Ka3WT €ro CYIIHOCTh, OHA THIIUYHA s Cyda, 0e3 Hee cyl OOOHTHCH HE MO-
)keT. Cyl NOMKEeH BBIHECTH OOOCHOBAaHHBIA M CIIpaBeIUIMBBIA HpuUroBop. s
3TOTO €My HEOOXOIMMO YSICHHTh BCIO KAPTHHY COBEPLICHHOTO IPECTYIUICHHMS.
Ecnu mpencraBiieHHBIX CTOpPOHAMM J1OKa3aTENbCTB JOCTATOYHO, TO CYI BBIHO-
cuT TpuroBop. Ecnu ke kapTUHA COBEPLICHHOTO MPECTYIJICHUS B UEM-TO HEsICHA
CyIly, OH BBIHECTH MPUTOBOP HE MOXET M JOJDKEH NPUHATH MEphl K YCTpaHe-
HUIO TIpoOenoB. [Iis 3Toro oH oOparmaeTcs K CTOpoHaM (Yalmie BCero K OOBH-
HUTENI0) ¢ TpeOOBaHHWEM MPENCTaBUTh JONOJHHUTEIbHbIE JOKa3aTenbcTBa. U
Takoe oOpaIlleHHE HE O3HAYaeT BBIIOJHEHHE CYIOM KaKoH-mn0o MHOU (yHKIUH,
OHO HEOOXOOMMO HE Uil OKa3aHWs IMOMOIIM KaKOW-THOO CTOpOHE, a IS ysic-
HCHHS CyIOM TIOJTHOM KAapTHHBI MPECTYIUICHHS, 0e3 4Yero HeBO3MOXKHO BBIHECE-
HUE MPUTOBOPA.

OpuruHangbHOE pelIeHre BOIIPOca O BOCIIOJHEHUM HETOJIHOTHI JO0Ka3aTeIbCTB
comepxurcs B YIIK Ykpaunsl. B ct. 333 Konekca 3akpeniieHO: ecmi BO BpeMs
cyneOHOro pa3dupareiabcTBa BO3HHUKHET HEOOXOAMMOCTh B YCTAaHOBJICHHUU WM
MIPOBEpPKE OOCTOATENBCTB, CYJ OTKJIAABIBACT Pa3OMpaTeIbCTBO M IO XOAaTai-
CTBY CTOPOHBI YTOJIOBHOI'O IPOM3BOJCTBA BIPaBe IMOPYYUTH OpraHy Jocyaeo-
HOTO paccieJ0BaHUs IPOBECTH OMNpEAEICHHBIC CIEJCTBEHHbIEC (PO3bICKHBIE) JeH-
cTBHA. B IOCTaHOBIEHUH CyJl yKa3bIBaeT, KaKue 0OCTOSTEIBCTBA JOJKHBI OBITh
BBISICHCHBI WJIM TPOBEPCHBI, a TAKXKE KAKUMHU CJICICTBEHHBIMH (PO3BICKHBIMHM)
JEHCTBUSIMU 3TO JIOJDKHO OBITH JOCTUTHYTO.

3akperuienHoe B YIIK Vkpaunsl npaBuiio, Kak NpeACTaBISIeTCs, UMEET I10JI0-
KHUTEIFHBIC MOMEHTEI. BO-TIepBBIX, BCTPETHB HETIOIHOTY AOKA3aTEIbCTB, Cyll 005-
3aH MPUHATH MEPHI K €€ YCTpaHeHuto (aHajgoruyaoro mpaswia B YIIK PO wer, u,
KaK II0Ka3aHO BbIIIE, HEKOTOPbIE aBTOPHI MPEAaraloT MpU HEMOJHOTE He YCT-
paHsATh €€, a BRBIHOCUTH ONPaBAATEIBHBIA MPUTOBOP). BO-BTOPHIX, IpU HEMOJHOTE
CyIo OTKJIameIBacT cyneOHOe 3acelaHue, a He BO3BpAIlacT [ello IMPOKYpopy U
CeoBaTeN0. DTUM CaMbIM  IPENOTBPAIIAETCs] BO3MOXKHOCTh IMpPEKpalleHUs
CleZoBaTEIEeM BO3BPAIICHHOTO €My JeNa; Cyap0y Jiesia MOocie BOCIOIHEHUS He-
MOJTHOTHI OYJAET pemars Cy, YTO IMPEICTABIIETCS OoIee MPeaIIOuTHTEIEHBIM.

OaHako aHANM3UPYEeMOE MPaBWIIO UMEET, KaK JAyMaeTcs, U HETaTUBHBIK MoO-
MEHT: CyJ OIIpECIsicT IMEepedyeHb CICACTBEHHBIX U ONEPAaTHUBHBIX ICUCTBHUH, C
MIOMOIIIBIO KOTOPBIX CJIEJOBATENb AOJKEH yCTPaHUTh HemosHoTy. Onpenenss Ta-
KOH TepedeHb, cyl (pakTHUeCKH HaunHaeT paboTaTh BMECTE CO CleloBaTelieM,
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CTaHOBHTCS B 3TOM YaCTH €ro pyKOBOAMTENEM, UYTO SBHO IOBJEYET MOTEPIO CY-
JOM 00BbeKTUBHOCTU. HeCOMHEHHO, Takoe INpPaBUIO HE CIEAyeT 3auMCTBOBATb.
Cyn HE HOJDKEH OBITh BTSIHYT B COBEpIICHHE KOHKPETHBIX ICHCTBUH IO TOIY-
YCHUIO HOBBHIX JOKa3aTelbcTB. Ero 3amada JOMKHA OTpaHUIUBATECS TONBKO yKa-
3aHUEM MPOKYPOpPY U CIEI0BATEII0 TOro OOCTOSATENbCTBA, KOTOPOE, IO MHEHUIO
Cyla, He YCTAHOBJIECHO JTHOO YCTaHOBICHO HE B IOJHONH Mepe, U TpeOoBaHHEM
YCTaHOBHUTH €r0 B MONHOM oObeMe. CpencTBa e MOIyYEHHs JOMOTHHUTEIBHBIX
TTOKA3aTeNBCTB OYAYT OMpPEACIATHCS HMPOKYPOPOM U CIICAOBATEIIEM.

Takum 06pazom, cleayeT NMpU3HATh, YTO CyJ KaK pa3pelIaroIlfii yTroJIOBHOE Je-
JI0 OpraH JIOJDKEH UMETh BCE BO3MOXKHOCTH JUISI  MCIIPAaBJICHMS JIFOOBIX OIIMOOK ClIe-
JIOBaTesIsl, KOTOPBIE BCTPEYAIOTCS B YTOJIOBHOM JIEJI€ U OCIIOKHSIOT BBIHECCHHE IIPH-
rosopa. [IpasunsHo mumer JI.B. ['0710BKO 0 TOM, 4TO «HENb3s CTABUTL IEpel Mpo-
(hecCHOHANBEHBIM CYIOM (DYHKIMOHAJIBHBIE 33/Ia4H TI0 Pa3pelieHHI0 CTPOro copmy-
JHMPOBaHHBIX B 3aKOHE BOIIPOCOB YTOJIOBHOTO (MaTEePHaIbHOTO) IpaBa M HE MPENOC-
TaBIISITh €My HEOOXOAUMBIX MPOLECCYATIbHBIX CPEACTB Ui X BhimonHeHus» [10. C.
84-85]. Uro kacaercsi HcHpaBieHHS OMMOOK B MPUMEHEHUH CICHAOBATENICM yrOJIOB-
HO-TIPOIECCYaTFHOTO M YTOJIOBHOTO 3aKOHOB, Tocie BHeceHns B YIIK Pd mompasok
MOJIHOMOYMIA CyJia 371eCh B LEIOM JOCTaTOYHO. J|JIsl MCIpaBIeHuUs K€ CIEACTBEHHBIX
OIIMOOK B YCTAHOBJICHUH (DaKTOB, KAK ITOKA3BIBACT MCCICAOBAHUE, CYACOHBIX MOJIHO-
moumii siBHO Mano. YIIK P® ne mnpenocraBnsier cymy BO3MOXHOCTU MPUHSITH BCE
HeoOXOAUMBIE MEphI K BOCIIONHECHHIO HEIOCTAIOMINX TOKAa3aTeNbCTB. Takoe mpaBo y
CyJia JIOJDKHO OBITh, TaK Kak 0€3 3TOT0 CyJ] HE CMOXKET YCTaHOBHUTh B TIOJIHOM 00beMe
Bce TpeOyeMbIe 0OCTOSTEILCTBA M BEIHECTH CIIPABEUTHBEINA pHroBop. OIHAKO TTOMY-
9aTh HEJOCTAIOMINE JOKA3aTeNIbCTBA CYl IOJDKEH HE caM, a ACHCTBUSMH CTOPOH, IO-
Oyxknas UuX K 3ToMy. B Takoll cuTyaruu cyj 0ObeKTUBHOCTb HE HOTepsieT U Oyner
CIIOCOOEH OCYIECTBIIATH IIPABOCYIHE.
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The specificity of adjudication in criminal cases can be explained by the fact that all evidence,
proposals and conclusions are presented by investigators and prosecutors. Thus, any investigative error
can result in some difficulties in the activity of courts and wrongful sentencing. The Criminal Proce-
dural Code of the Russian Federation has created a special mechanism to prevent investigative errors
and eliminate them in case they were made. However, legal regulation of the above mechanism is not a
complete one e.g. the activity of courts in eliminating investigative errors has not been regulated to the
full extent. In order to eliminate the investigative violations of criminal procedural and criminal law, a
court is empowered either to correct errors itself or to refer them to a prosecutor for correcting. How-
ever, the court does not have enough possibilities to eliminate the factual investigative errors: it cannot
obtain new evidence. Moreover, the Constitutional Court of the Russian Federation prohibits referring
the case to a prosecutor to fill the shortage of evidence.

The activity of court under the shortage of evidence can result in wrong sentencing (acquittal of a
guilty person and, hence, the violation of the right of an injured party to judicial protection). Since, it is
up to the court to sentence and it is the court that is liable for the quality of a sentence, it must have all
necessary remedies for correcting mistakes in the criminal case including the factual ones.

However, taking into account the specificity of the court as a judicial body, it won’t be right for it
to collect missing evidence by its own, since doing that, it will inevitably support one of the parties to
a trial and, consequently, won’t be impartial. It is preferable to grant the court with the right to appoint
the parties (more often a prosecutor) to collect evidence and submit the missing evidence to it. Doing
that, the court should not point out the ways for obtaining new evidence; it should only stress the unas-
certained circumstance. It is an investigator who determines the means for a complete ascertainment of
a circumstance. Thus, the court remains impartial and is able to try criminal cases.
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