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B.B. I'py3oes

I'PAXKJAHCKO-ITPABOBBIE BO3PAKEHUSA OBA3AHHOI'O JIMIA

Cratbst mocBsiiieHa npobiiemMe BO3paKeHHUs 005I3aHHOTO JIMIA B IPaXKJaHCKO-IIPAaBOBBIX OTHOIICHUSX. [Ipeaaraercs paccMaTpiuBaTh
TaKOe BO3PAXKCHHE B KAUeCTBE JIEOUTOPCKOTO IPaBOMOUHMS, BXOJIAIIETO B COJEPKAHUE CAMOM IOPUINIECKOI 00A3aHHOCTH.
KiioueBble €j10Ba: TpaXkIaHCKO-IIPaBOBOE BO3PaXKCHHE, IPAKIAHCKO-IPABOBAs 00S3aHHOCTH; ACOMTOPCKOE NPABOMOUYME; KPEau-

TOpCKast 00513aHHOCTb.

«B cnope poxmaercst HCTHHAY» — 3TOT PaCXOXKUil ado-
pU3M KakK HENb3s TOYHO NEMOHCTPUPYET CTPEMIICHHE e-
JIOBEYECKOTO CO3HAHWUS K KPUTHYECKOMY OCMBICICHHUIO
JNEHCTBUTENFHOCTH, CIEIACTBUEM 4YEero CTAHOBUTCA €€
aZiekBaTHOE BocmpusTHe. He sBIseTcs HCKIIOUEHHEM H
IOPUIUYECKasl PEaIbHOCTh, XapaKTEPU3YIOMIAsCS OTHIOAb
HC PEAKUM CTOJKHOBCHHUEM HMHTEPECOB YYACTHUKOB IIpa-
BOBOIO OTHOIICHHS C TOCICAYIONIMM pa3peiieHHeM
CIIOPHBIX CUTYaIlUi, B TOM YHUCIIC TIPU COACHCTBHHU Ipa-
BOIPUMECHHTEBHOTO OpraHa. B yCIOBHSAX TpakJaHCKO-
MIPaBOBOTO KOH()IMKTA IHAJCKTHYSCKUI 3aKOH €IMHCTBA
7 60pBOBI IPOTUBOMOIOKHOCTEH HAXOJUT MPOSBICHUE B
BBIIBIDKCHUH YIPAaBOMOYEHHBIM JIMIIOM TpeOoBaHUS 00
HCHOJTHEHUH MPOTHBOCTOSINEH CyOBEKTHBHOMY IIpaBy
00513aHHOCTH M BO3PKEHUHU Ha 3TO TpeOOBaHHE 00sM3aH-
HOTO Jura. TONBKO B3STHIE B COBOKYITHOCTH yKa3aHHEIE
TpeOOBaHHE W BO3PAXKCHHE IMO3BOJIIOT B IMOJIHOW Mepe
y4eCThb HMHTEPECHl CYOBEKTOB IOPUAWYECKON CBS3H B
OMpPENEICHUH TIOJICKAIINX PeaTn3aluy MpaB u 00s3aH-
HOCTEH.

B cpaBHEeHMH ¢ CyOBEKTHBHBIM IPABOM FOPUIUYUCCKAS
00513aHHOCTH KaK B OOIIETEOPETUYECKOM, TaK U B OTpaciie-
BOM IIIaHE MCCIIEJOBaHa BeChbMa CKyaHO. Bompoc o Bo3pa-
JKCHHH O00sS3aHHOTO JIMIIa Ha TpeOoBaHWE OONamaTess
CYOBEKTHBHOTO TIpaBa SIBISICTCA YaCTHBIM CITydaeM JTaHHOH
MaJIOM3yYeHHOW TpoOsiemMaTtuky. Kak crpaBeanmBo mon-
YepKUBaeTCA B JIUTEpaType, «ciaabas pa3paboTka 0OIIero
YUCHHS O BO3PAKCHUSAX INPEICTABISETCS CEPhE3HBIM IIPO-
6enoM B coBpeMeHHOM LuBmimctake» [1. C. 134].

B pycckoM si3bIKe TEPMHUH «BO3PAKECHHE» O3HAYAET
JIOBOJI, MHCHUE NPOTHB Yero-HUOY/b, BEIPAXKEHUE HECO-
riacus ¢ yeM-HuOy b [2. C. 116]. M.A. PoxxkoBa BBICKa-
3ajla COKaJCHUE IO MOBOJY ymoTpeOieHus B ['paxmaH-
ckoM konekce Poccutickoit deneparmu (qanee Mo TEKCTY
ctatbu — 'K P®) mogoOHOTO 3HaUSHUSI TaHHOTO TepMUHA
[3. C. 303, cH. 2].

Mexay TeM TOIBITKA ITOJHOTO OTKa3a OT HCIOJIB30-
BaHMS B 3aKOHOJATENBFHOH MPAKTHKE OMPEAETICHHOTO
CJIOBa B 3HAYCHHH, OTIIMYHOM OT OOIIEyIIOTPEOUTEIIEHOTO
(«ObITOBOTOY, O BBIpaKeHnt0 M.A. PoxkoBoii), u3Ha-
YaabHO OOpeueHa Ha HeyAady, TaK KaK POCCHICKHE HOp-
MATHUBHBIC TPAaBOBbLIC AKTbl U3JAlOTCA Ha O(I)I/IL[I/laJ'l])HOM,
PYCCKOM SI3BIKE.

Jpyroe neno — HaMOJHEHHE CIIOBAPHOTO 3HAYCHHS
TEM WJIH WHBIM TPaBOBBIM cojepkaHueM. [ perreHus
yKa3aHHOH 3amaul TpeOyeTcs pacKpBITHE CYIIeCTBAa SB-
JeHHs, 0TOOPaKaeMOTO COOTBETCTBYIOIIMM IOHATHEM B
KOHKPETHOM IOpUANKO-TIPAKTUYECKON CUTYaLIUH.

Taxk, B mpuBeneHHbIXx M.A. PoxkoBoit mpumepax (1. 2
cT. 621, cT. 999, 1. 3 c1. 1008 'K P®) npaBoBbIe mocien-
CTBHSI CBSI3BIBAIOTCSI HE COOCTBEHHO C BO3PA)KEHUSMH, a C
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OTCYTCTBHEM TaKOBBIX, T.€. C MOTYAHUEM, BEIPAKAIOIIIM
IOPUINYECKHA 3HAYUMYIO BOJIIO CyOBEKTa MPHUHATH odep-
Ty, TIPEACTaBICHHYIO KOHKIIOJCHTHBIMU JEHCTBUAMHU
apeHaaTopa WId OTYETOM KOMHUCCHOHEpa (areHTa).

B HacrosimieM ucciieoBaHUM peyb MOWIET O BO3pa-
JKEHHUSAX O00SI3aHHOTO JIUIA, SBIISIOMIMXCS 000CHOBAHHUEM
€ro BO3JEp)KaHHUsS OT MCIOJHEHUS CBOEU IOPUIUYECKOU
o0si3aHHOCTH. ["0BOpSI KOpOUE, O pean3alyy BO3MOXKHO-
CTH HE UCIIOJHATH 0053aHHOCTb.

CrenyeT coriacuThes C TeM, YTO BO3PaKEHUE Kak 3a-
sIBJICHHE (JIOBOJI, Hecorylacue) 0Os3aHHOTO JIMIIA BBHIJIBH-
raeTcs Ha OCHOBAHHU MPHHAIISIKAIIETO My BO3PaKEHUS
KaK TPU3HABAEMON W 3alUIIaeMoil OOBEKTHBHBIM IIpa-
BoM Bo3moxkHoctu [l. C. 151, 152]. CnemoBarensHO,
MPUHINIIHATIPHOE 3HAUYEHHE NMPHOOpETaeT BOIPOC O mpa-
BOBOM KBaTM(PHUKAIIMK 03HAYCHHON BO3MOKHOCTH.

B HUBUIIMCTUKE CIIOXKUIIHNCH ABA OCHOBHBIX IIOAXO0Aa K
PELICHUIO JaHHOTO BONIPOCA: OJHHU aBTOPBI HAJEISIOT
BO3MOXKHOCTh BO3pa)KaTh KaueCTBAMH CaMOCTOSTEIBHOTO
cyobekTuBHOrO mpasa [4. C. 924, cu. 1], npyrue — oTHO-
CAT ee K KaKOMY-THOO MHOMY HM3BECTHOMY IOPHIMYECKO-
My SIBIICHHIO, HampuMep CeKyHIapHOMY TpaBy [5.
C.394], oxpaHUTETBPHOMY TpaBy, (YHKIHOHATHHBIM
Ha3HAUYEHHEM KOTOpPOTO SIBIICTCS 3alluTa HE CHAOXKEH-
HBIX HCKOBOI 3ammtoii ipas [1. C. 155], u T.1.

BmecTe ¢ TeM BceM MPHUBEACHHBIM B3TIISIaM MPHCYII
OJIMH CePhE3HBIM HEeOCTATOK — X aBTOPHI HE 00pamaroT
JIOJDKHOTO BHUMAHHS HAa TO OOCTOSITEIBCTBO, YTO DPEUYB
HJET O BO3MOXKHOCTH MMEHHO O0S3aHHOTO JIMIa. A Belb
JTAHHOE OO0CTOATENILCTBO HABOJHUT HAa MBICNIb, YTO BO3-
MOXHOCTh BO3paKaThb SIBJISETCS COCTABHOW YacTbIO, dile-
MEHTOM CaMOH FOPUIMYECKOH OOS3aHHOCTH, OTHOCSCB,
TakuM 00pa3oM, K POJy TaK Ha3bIBACMBIX ICOUTOPCKHX
MpaB — MPUHAUISKANINX O0M3aHHOMY JIUITYy ITPaBOMOYHHA
HAa OIIpeJIeIEHHOE TTOBEICHNE, KOTOPhIE OH OCYIIECTBISET
M0 COOCTBEHHOMY yCMOTpEHHIO. J[pyrUMH CIOBaMH, IO
JIOTHKE BeUIeH OO0S3aHHOMY JIMILy BO3MOXHOCTH BO3pa-
XKaTb COOOIaeT He 4TO MHOE, KaK JIe)KaIlas Ha HeM [OpH-
IUYecKast 00SI3aHHOCTb.

JleOuTopckre NpaBOMOYHMS, COCTABISISL COJEpIKaHHE
Pa3IMYHBIX FOPUIMYCCKUX OOS3aHHOCTEH, MHOTOYHCIICH-
HBI. JTO NMPaBOMOYUS Ha: JIOCPOYHOE HCIIOJIHEHUE 00s13a-
TEJNBCTBA; BHIOOP HCIIONHEHHS B aTbTEPHATUBHOM 00s13a-
TENBCTBE WM 3aMCHY WCIIONHCHHS B (DaKyJIbTaTHBHOM
00513aTeNbCTBE; BO3JIOKEHHE HCIIONHEHHs 0053aTeNbCcTBa
Ha TPEThE JIUIO; UCIOJTHEHHUE 005S3aTeECTBA BHECCHUEM
JICHES)KHBIX CPENICTB WJIM LIEHHBIX OyMar B JCTO3UT HOTa-
puyca WIM Cyga B CiIy4ae MPOCPOYKH KPEAHUTOpa;
YMEHBIICHHE Pa3Mepa OTBETCTBEHHOCTH B CIyYasx, KO-
r7a KPpeaIuTOp YMBIIIJICHHO WJIH 10 HEOCTOPOKHOCTH CO-
JIEHICTBOBAJI yBEIMUEHHUIO pa3Mepa yOBITKOB, MPHYUHEH-



HBIX HEHCIOJIHEHUEM WM HEHAIeKAIIUM HCIOTHEHUEM
00 HE TMPUHSIT Pa3yMHBIX MEP K MX YMEHBIICHUIO; BBI-
Jlady KpeIuTOPOM PACIIUCKU B HAUIEKALIEM UCIIOJIHEHUU
00s13aTeNbCTBA H T. 1.

Kak BuIHO, 1eOHMTOpCKOE NPaBOMOYHE BXOJIUT B CO-
CTaB IOPUANYECKON OOS3aHHOCTH JIMOO C Hadana ee Cy-
[ICCTBOBaHMS (HAIpUMEp, MPaBOMOYHE Ha JOCPOYHOE
HCTIIOJHEHUE 00s3aTeIbCTBa), JTHOO MOSBISLCTCS IMO3IHEE
IpH  HACTYIUICHHMH  OIPEACICHHOTO  OOCTOSATEIbCTBA
(HammpuMep, paBOMOYKE HA WCIIONHEHHE O0SM3aTeIhCTBA
BHECCHHMEM JICHEXKHBIX CPEICTB WX IIEHHBIX OyMmar B Jie-
MTO3UT HOTApHyca WM Cy/Ja B CIy4ae MPOCPOYKU Kperu-
TOpA).

Jleburopckoe paBoMOYHE Ha BO3PaKEHUE TO3BOJISIET
CYOBEKTY I0pUANYECKOH 0053aHHOCTH BO3paXKaTh MPOTUB
€e HCIIOJHEHHS, IPUYEeM HE TOJIBKO IOCPEICTBOM CIIO-
BECHOrO (YCTHOTO WM MHUCBMEHHOIO) 3asBICHUS, HO U
KOHKJIFOJICHTHBIM TTOBEJICHHEM (32 HUCKIIFOUCHHEM BO3pa-
JKCHHH, MPUMEHSIEMBIX CYIOM Ope exceptionis, 0 yem Oy-
JIET CcKa3aHO HWXKe). B "acTHOCTH, 00sS3aHHOE JIUIIO0 MO-
JKET BO3pakaThb OJHUM BO3AEpKaHUEM OT HCIOTHEHUS.
Bens mpu oTCyTCTBHM BO3pakeHHH 00s3aHHOCTH ObLTa
OBl MCTONHEHA. 37eCh BIIOJHE YMECTHA aHAJIOTHUS C «TO-
JIOCOBAaHMEM HOTaMM», KOTJa W30MpaTeNy BBIPAXKAIOT
CBOE HEcOrNIacue C OaUIOTHPYIOUIMMHUCSA KaHIUIATaMH
MyTeM HPOCTOr0 MIHOPUPOBAHHS BHIOOPOB. A BOT IocIe
(haKTHYECKOro MCHOJIHEHUsI 00sS3aHHOCTH CIIOBECHOE He-
COIJIACHE YTPa4YMBACT BCSIKUH CMBICHT (KaK B M3BECTHOU
IIOTOBOPKE «IIOCTIE APAKH KyJTakaMu He maiyT»)'. B cBe-
T€ H3JI0KCHHOTO MPEICTABIACTCS ONIMOOYHBIM OTPaHU-
yeHue M.A. POXKOBOI NOHSTHS BO3PAXKEHUS TOJIBKO
3asBiIeHreM o0s3aHHOTO Juia [3. C. 304].

ITockoIBKy CYTBIO TIPAaBOMOYHS Ha BO3PAKEHUE SBIISI-
€TCsI BO3MOYKHOCTh HE COTJIACHTHCS B J1F000#1 hopme (Kak
ITyTeM 3asBJICHUS, TaK U IMOCPEACTBOM IACCHBHOTO TIOBeE-
JICHHSA) C UCIIOJHEHHEM, TIOCTOIBKY YKa3aHHOE IPaBOMO-
YHe C TOJIHBIM OCHOBAaHHEM MOXHO OOOOIICHHO MMEHO-
BaThb TaAKXE€ Ile6I/ITOpCKI/IM IMpaBOMOYUEM Ha OTpHULAHUEC
UCIIOJIHEHUS IOPUAMYECKON 00SI3aHHOCTH.

IIpaBoMoumre Ha BO3paKCHUEC HE SBISICTCS 3aIIUTH-
TENBHOW BO3MOXHOCTBIO, BO3HHKAKOIIEH B MOMEHT
HApYIICHUS WM OCIAPHBAaHUS CYOBEKTHBHOTO IIpaBa
(oxpansiemoro 3akoHOM HHTepeca). [losTomMy peanm3a-
LU0 YKa3aHHOTO MPaBOMOYHS OIIHOOYHO paccMaTpUBaTh
B KauecTBE I'pa)<IaHCKO-NpaBoBOM 3amurthl. Hamportus,
BO3paKEHHUE Mapaln3yeT BO3MOXHOCTh NPUHYIUTEIHHO-
IO OCYIIECTBICHHS CyOBEKTHBHOTO IIpaBa, CBHUIETEINb-
CTBYSI, TakUM 00pa3oMm, 00 OTCYTCTBUH OCHOBAaHH JUIsi
IPaXAaHCKO-TIPABOBOM 3aIMTHI TPOTHBOCTOSIIEIO BO3-
paxaronieMy CyObeKTa — yNpaBOMOUYEHHOTO (3auHTepe-
COBAHHOIO0) JnIa. B 3T0ii cBsI3M yTBEpXkKIEHUE O TOM, YTO
BO3paKEHHE €CTh BTOPOCTEIICHHAS IOcle HUCKka (opma
3amuThl npasa [6. C. 247], cnpaBenauBoO JHILIb B OTHO-
IICHAW BO3PAXKEHHA KaK CPEICTBAa MPOLECCYaTbHOH 3a-
IIUTHI 00S3aHHOTO JINIA B CY/IE.

Jebutopckoe mpaBOMOYrE Ha OTPHUIIAHHE HCITOITHE-
HUS C HadaJia CyIIECTBOBAHMS 0053aTENbCTBEHHOTO Ipa-
BOOTHOIICHHS BXOAWUT B COICpP)KaHHE «HECO3PEBIICH»
00s13aHHOCTH (OTpHUIIAHUE HWCIIOTHEHUS «HECO3PEBIICH»
00513aHHOCTH).

«Hecospesueii» siBiseTcs 0053aHHOCTB, KOTOpasi ele
MOJKET OBITh HE HCIIOJHEHA JHOO K€ HE MOXET OBITh UC-

MIOJTHEHA, TaK KaK He HACTYIMJI CPOK, yCIOBUE HCIIOJIHE-
HUS, Apyroe oOCTOSATENBCTBO, MPUBOAAIICE K HEOOXOIH-
MOCTH WJIM JOMYCTUMOCTH HMCIIOJHEHUs (Hampumep, Kpe-
JIUTOPOM IO TIPEIbSIBICHUS] TPEOOBaHUs K CyOCHIMapHO-
My OJDKHUKY HE MPEIbsIBICHO TPeOOBaHUE K OCHOBHOMY
JIOJDKHHKY ).

OmHako moJaBIsroNmIee OONBIIMHCTBO BO3PAKCHHUN
CBSI3aHO C JACOMTOPCKHMH IPABOMOYHSIMHU, KOTOPBIC II0-
SIBIIIOTCSL B COCTaBE IOPUAMYECKOH OOSI3aHHOCTH YiKe
[10CJIE €€ BOBHUKHOBEHHS.

Taxk, 00s3aHHOE JIMIIO MTOTydaeT BO3MOXKHOCTH BO3pa-
XKaTb TPH 3JIOYNOTPeONCHHH CYOBEKTHBHBIM IIPAaBOM,
KOPPECIOHANPYIOIKM COOTBETCTBYIOIIEH IOPUINUECKON
005I3aHHOCTH, a TaKXKe MPU HCTCYCHUH CPOKa HCKOBOM
JTABHOCTH (B MOCJICIHEM ClIyyae pedb UAeT 00 OTPUIIAHUU
HCTIOJHEHUS «IIePE3PEBIICiD 00sI3aHHOCTH).

«Ilepe3peBmicii» SABISIETCS MPOTUBOCTOSINAS CYOBEK-
TUBHOMY TIpaBy C UCTEKIIUM CPOKOM HCKOBOH JTaBHOCTH
00513aHHOCTB, KOTOpAs YK€ MOXKET HE UCHOIHATHCS 00s-
3aHHBIM JUIOM. O HATMYHAN y 00S3aHHOTO JTUIIA JeOUTOp-
CKOTO TIPaBOMOYHS Ha OTPHIAHWE WCIOJIHEHHS «Iepe-
3peBIIeiD» OOSI3aHHOCTH 10 TEM WM MHBIM MOTHBAM MO-
XKET 3ajdBUTh W YIPABOMOYEHHOE JMIO (OCO3HAHHO,
HaIrpuMep, jkenasi, 4ToOBI CyJI BHEC SICHOCTh B COZIEpKAHUE
CIIOPHOTO TIPABOOTHOINICHUS, WJIM HEOCO3HAHHO, HAIPH-
Mep, XOJIaTaﬁCTByH O BOCCTAHOBJICHUU nponymeHHoro
CpoKa MpHU OTCYTCTBUU K TOMY JIEHCTBUTEIIBHBIX OCHOBA-
HUi). B mopoOHBIX citydasx 00s3aHHOE JIMLO BO3paKaeT
CBOUM KOHKJIIOJIEHTHBIM IIOBEJCHHEM, HMHAU€ ObI OHO JI0
BBIHECCHUSI PEIICHHsI 00 OTKa3e B MCKE HCIIONHIJIO CBOIO
0053aHHOCTh, HECMOTpPS Ha 3asBJICHHE UCTIA 00 UCTede-
HUM UCKOBOH 1aBHOCTH. Y CTaHOBJIEHUE KE CYZI0M OCHOBA-
HUH 17151 BOCCTAHOBJIEHUSI CPOKA MCKOBOW JAABHOCTH O3HA-
4aeT, 4To IeOUTOPCKOE MPAaBOMOYHUE HA OTPHUIIAHNE UCTION-
HEHUSI B COCTaBe IOPUINIECKON 00SI3aHHOCTH HE BO3HHUKIIO.

OTpuIlaHue UCTIOHEHUST MOYKET SIBUTHCS U CIESICTBUEM
HECOBEPIICHHS YIIPABOMOUYCHHBIM JIMIIOM HEOOXOIUMBIX
JUIsl IPUHATHSA UCTIOJTHEHUS JIEMCTBUM, a UMEHHO HEUCIOJ-
HEHMs1 KpeAUTOpCKoit 00s3anHoCTH (11. 1 c1. 406 'K PD).

Kpenuropckas 005S3aHHOCTh BXOJIUT B COCTaB OTHOCH-
TEIBHOTO CYOBEKTHUBHOTO TpaBa, KOTOPOMY MPOTHBOCTO-
UT IOpUAWYEcKas OOS3aHHOCTH JOJDKHHKA. HewcmonHe-
HHE KPEIUTOPCKON OO0SI3aHHOCTH BIEYET 1Ba OCHOBHBIX
MOCTIeICTBHUS: 1) HEWCIIONHeHNE IOPUIMYSCKON 00s3aH-
HOCTH JOJDKHUKOM HE MOXET OBITh MPU3HAHO HAPYIICHH-
€M CyOBEeKTHBHOTO TIpaBa, B COCTaB KOTOPOTO BXOIUT
HEUCTIOJTHEHHAs! KPEAUTOPCKas 00S3aHHOCTh, U 2) TOSB-
JIEHUE B COCTaBE IOPUAMYECKON OO0SI3aHHOCTH JIOJDKHUKA
ﬂeGHTOpCKOFO HpaBOMO'-Il/Iﬂ Ha OTpl/IL[aHl/Ie UCIIOJIHCHUA.
Kpome TOro, eciu IODKHUKY MPOCPOUYKON KpemuTopa
NPUYUHSIOTCS. YOBITKH, UMEET MECTO €lIe OJHO IMOCIe-
CTBUC HEHUCIIOJIHEHHS KPEAUTOPCKOW OOS3aHHOCTH — Ca-
MOCTOSITEIPHOE HApYIIIEHUE MpaBa JIUIA, BEICTYIAOIETO
JIOJDKHUKOM B PETYJSTHBHOM IPAaBOOTHOIIEHUH, HO CTa-
HOBSIIIIETOCS KPEOUTOPOM B OXPAHHUTEIHHOM O0S3aTeIb-
crBe. U ecnm make MODKHHK HE HCIIOIHSET CBOIO 00s-
3aHHOCTH, B IIPUHIIMIIE pacriojiaras TAKOW BO3MOXHOCTBIO
(HanpuMep, 3Has OT TPETHUX JIMIl O CUETe IS 3a4uciie-
HUS IEHEXKHBIX CPENCTB, KOTOPHIH 10 YCIOBHSIM JOTOBO-
pa JOJDKSH Ha3BaTh KPEIAMTOP), OH HE MOXET CUMTATHCS
HAPYIIUBIIMM TPABO KPEIUTOPA, MOCKOJBKY MOCICIHHUIMA
M0 CYIIECTBY YKIJIOHSETCS OT MPUHATHS UCHOJHEHUS (B
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MIPUBEICHHOM IIPUMEpPE MMEHHO KPEIUTOpP B KOHEYHOM
cueTe BBIOMpAET CUeT, KOTOPBIH BIIOJIHE MOXKET OTIH-
94aThCsl OT U3BECTHOTO JTOJKHUKY ).

ITo muenuto B.B. KynakoBa, «UIs1 yAICHEHHUS TOTO, 5B-
JISieTcsl JIM O0SI3aHHOCTh IOPHIMYECKOM WM KPEJUTOp-
CKOH, B KaXZIOM KOHKPETHOM Clly4ae HEO0OXOJMMO Hpo-
aHAJIM3MPOBATh CTPYKTYpy OOs3aTeJbCTBA HAa HAIW4HE
0CcOOBIX 00s3aHHOCTEH, 3a HEUCIIOJHEHHE KOTOPBIX
HACTYIAOT OTIpeIeIeHHBIC TIOCIEACTBID) [7].

OnHako TMpH TaKOM MOAXOIE O CYIIHOCTH SIBICHUS
MIpeAyaraeTcsi CyauTh II0 €ro IOCICACTBHUSAMH, a He
Hao0OpOT, YTO CBHIETENHCTBYET O HEMOIYCTUMOM IIpe-
obnagannu (HOpMaTbLHOTO B METOIOJIOTHH UCCIIEIOBAHUS.

Kpome Toro, Kk KpeaMTOpckuM OOS3aHHOCTSIM WHOTZIA
HEOIPaB/IaHHO OTHOCST IOpUIMYECKHe 00sS3aHHOCTH JIMIa,
SIBJISIIOILETOCS] KPEUTOPOM TI0 JIPYyroMy MPOCTOMY 00s13a-
TEJICTBY, BXOAAIIEMY B COCTaB B3aHMHOI'O JIOTOBOPHOTO
obOs3atenscrBa. Hanpumep, A.E. IllepcToOuToB yka3ssiBa-
€T, 4TO «O0S3aHHOCTH 3aKa3uMKa OKa3bIBaTh MOAPSIUHKY
COZICCTBHE B BBINIOJIHEHUH PaOOTHI OTHOCHTCSI K KaTero-
pUH Tak Ha3bIBaeMBIX KPEIUTOPCKUX 00s3aHHOCTEH, Oe3
HAJUICKAIIETO BBIMOIHEHUSI KOTOPBIX MOIY4YECHHE PE3yIib-
Tara, MPeIyCMOTPEHHOTO JOTOBOPOM HOAPSAAA, TPYAHOIO-
CTHXKMMO HJTH BOOOIIE HEBO3MOXKHOY [8].

Kpenutopckas 0053aHHOCTh B OTIIUYHE OT IOpHAHYE-
CKOW BXOJHT B COCTaB CyObeKTHBHOrO mpasa. [loatomy
NpenATCTBUA IJId JOCTUIKCHHUA LEJIN O6H3aTeHbCTBa CO-
3JIAI0TCSl HECOBEPILICHHEM KPEIUTOPOM JeHCTBUMN, HEO0O-
XOAWUMBIX JUIS TIPUHATHS HaJIeKallero MCHOJIHEHMs, HO
OTHIO/Ib HE OTCYTCTBHEM IIPEJOCTABIECHUsS KpEeIuTOopa B
TI0JIb3Y JTOJDKHHKA.

Tak, moapsimumMK Kak oOiajarens NpaBa Ha OIUIATY
paboThI 3aMHTEPECOBAH B €€ BBIIIOJHCHUH, AJSI 4Ero OH
HajessieTcss TakKe MPaBOM Ha HM3BECTHOE COJCHCTBHE
3akazunka. ClienoBaTenbHO, OTKA3bIBAsCh COJACHCTBOBATh
MOJPSAAYNKY B BBINOJHEHUH paOOThI, 3aKa34MK HAPyIIaeT
ero cyobekTHBHOE npaBo. Kak BUIHO, COJEHUCTBHE B BbI-
NOJIHEHUU PabOThI M IPUHSATHE BBIIOJHEHHOH paboThl —
Ka4Y€CTBCHHO pa3IMYHbIC TOHATUA.

Hpyroit npumep. Ilo norosopy KyIUM-IpOJaXXkH IO-
Kynarenb 00s3aH NPUHATH TOBap, WHa4de OBl CTajo He-
BO3MOXKHBIM JIOCTIDKEHHE 1I€IH B3aMMHOTO JIOTOBOPA WIIN
MIPUIIIOCH HAJICUTh IPOJABLa NMPaBOM TPeOOBATh yIUIa-
THI MOKYITHOW LIEHBI 0€3 MpEeAOCTaBJICHHUS SKBUBAJICHTA,
JIONyCKas B TPOTHBOPEYME C OCHOBHBIMH HadajlaMu
IPaXIaHCKO-TIPABOBOTO  PETYJIMPOBAHUSI HEOCHOBATEIb-
HOe O0OOralieHHe OJHOr0 YYacTHHKA HMMYIIECTBEHHBIX
OTHOLICHUH 3a CYET JPYroro.

Takum 00pazoM, B CIOXHOM CHHAJIArMaTHUYECKOM
00513aTENBCTBE O/IHA CTOPOHA, HE MCIIOJHSIS JIEKAIYIO Ha
Hell 0053aHHOCTh MPUHATH UCIIOJIHEHUE, HEU30€XKHO Bpe-
JUT cyObEKTUBHOMY IPaBy IpYyrod cTopoHsl. B mpocrom
XKe 00s3aTeNbcTBE MMEETCsl TOJBKO OJHA IOpHIMYecKas
CBSI3Ka B BHJEC OOSN3aHHOCTH JOJDKHUKA IPEIOCTaBHTH
WCIIOJIHEHUE W TIpaBa KpPeauTopa Ha MPUCBOCHUE HCIION-
HeHHoro. [To3ToMy 3/1eCh JOIDKEHCTBOBAaHNE COBEPILCHMUS
HEOOXOJMMBIX [UIsl MPUHSTHS UCIIOJHEHUs JCUCTBUI pac-
CMAaTpPUBAETCs] B KaUeCTBE KPEAUTOPCKOM 00sS3aHHOCTH B
coctaBe CyOBEKTHBHOTO IPaBa.

OTTaJIKUBasICh OT U3JI0KEHHBIX COOOpaKEHHH, MOKHO
BBIACINUTh CIACAYIOMUC CYHICCTBCHHBIC NPHU3HAKH ITPAaBO-
MOYHSI Ha BO3paXKEHUE.
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Bo-niepBrIx, peub uaer 06 000CHOBaHHOM B MaTepH-
AITBHOM CMBICIIE TTPABOMOYHH. DTO O3HAYAET, YTO BBHIIBU-
raeMble B IpOIECCe peanu3aliy JAaHHOTO IMPAaBOMOYMS
BO3paXEHHsI NPABOMEPHO OTPHUIIAIOT HCIIOJNHEHUE O0sI-
3aHHOCTH.

Bo-BTOpEIX, Oyay4n OeOUTOPCKUM, MIPaBOMOYHE Ha
BO3PAXKEHHE CYLIECTBYET TONBKO B COCTABE IOPHINYECKOM
00513aHHOCTH, T.e. B CHTYyallMsiX, KOTJa JIMIO0 HA CaMOM
nene o0s3aHO. Benp mHTepecyromee Hac BO3paKEHHE —
3TO peayn3alisl MPaBOMOYHS HA OTPUIAHUE MICTIONHEHHS
00513aHHOCTH, HO He caMoM o0s3aHHOCTH. OTMedeHHOE
00CTOSATENIECTBO TO3BOJISIET CHAENATh BBIBOJABI JIBOSIKOTO
TOJIKA.

C 0ofHOM CTOPOHBI, K I'PaKJaHCKO-TPaBOBBIM BO3pa-
KEHUSIM HE OTHOCSTCS JIOBOJIbI, CBHIETEIBCTBYIOIINE 00
OTCYTCTBUU OPHUIHUYCCKON OOSI3aHHOCTH KaK TakoBOu. B
MOMOOHBIX CIIydasX pedb HAET O «IPOLECCYaTbHBIX)
(bopManbHBIX) BO3PAXKCHHUAX, KOTOPHIC HMEIOT JIHIIb
JIOKa3aTeJIbCTBEHHOE 3HAY€HHE, CIIOCOOCTBYS IPOLECCY
MIPaBOIPUMECHEHUSI.

C JOpyroil CTOPOHBI, BOIPEKH T'OCHOJCTBYIOIINM
MPEICTaBICHUSAM 3a TpeAellaMd TPa)KIaHCKO-TIPAaBOBBIX
BO3PAKCHUH OKAa3bIBACTCS M OTPHULAHHE HCIIOIHEHHS
00513aHHOCTH TIOCPEACTBOM peau3aliid BO3MOXXHOCTH
W3MEHUTh WIH MPEKPAaTHTh TaHHYIO OOSI3aHHOCTh — TaK
Ha3bIBAEMOW NpeoOpa3oBaTeIbHON BO3MOXHOCTH, pery-
JIATUBHON WM OXPaHUTENBHOW (3aueT, NMpU3HAHHME He-
JIEUCTBUTENBLHON OCIIOPUMOM CHENKH, ONEpPaTUBHOE BO3-
JieficTBUe, B TOM YHCIIE€ MPHUOCTAHOBICHHE BCTPEYHOIO
WCTIOJTHEHUS WM OTKa3 OT TaKOTO WCIIOJIHEHUS B CITyda-
AX, npenycMoTperHsixX 1. 2 cr. 328 'K P®, u t.1.). He
CITy4aifHO 3aKOHOJATeNh PH HAJTHIUN HOpMEI cT. 386 'K
P®, nomyckaromeld BBIIBHXKEHUE IOHDKHUKOM HPOTHUB
TpeOOBaHUS HOBOTO KPEIUTOPA BO3PAKEHHUN, KOTOPEIE OH
HMeIl TIPOTHB IEPBOHAYATIBHOTO KPEIUTOPA, CIEHHAIBHO
oroBapuBaeT B a03. 1 cT. 412 'K P® mpaBo momkHUKA
3a4eCTh IMPOTHB TPEOOBaHUS HOBOIO KpPEIUTOpa CBOE
BCTpeYHOE TpeOOBaHUE K EPBOHAYAILHOMY KPEIUTODY.

Bce nenmo B TOM, uTO mpeoOpa3oBarenbHas BO3MOX-
HOCTh SIBIISICTCS SJIEMEHTOM CYOBEKTHBHOTO TIpaBa, IpH-
HAQIJICKAIIETO O0s3aHHOMY JIUIY KaK KPEIWTOpYy B JIaH-
HOM WJIM JIpYTOM MpaBoOTHOIeHNH. [TosToMy 1utst peanu-
3alUu TPeoOpa30BaTEIEHON BO3ZMOXKHOCTH OJHOTO BO3-
pakeHUs HemocTaTouHO. HeoOXoanmMo Taxke BOIEU3BSB-
JICHHWe, U3 KOTOPOTO OBl YCMAaTPHUBAJIOCh HAMEPEHHE JINIIA
BOCIIOJIE30BaThCA CyOBEKTUBHBIM IPAaBOM, B COJCPKaHHE
KOTOPOTO BXOJIUT NMPeoOpa3oBaTeIbHOE TPABOMOYHE.

Tak, oguH 10BOJ 0043aHHOTO JTUIA O HATMYHH OCHO-
BaHUil JUIs MPOBEACHUs 3adeTa He Npekpaiaer o0s3a-
TEIbCTBA, IOJDKHO IIOCIEOBAaTh 3asiBJIEHHE O 3ayeTe.
B 10 xe BpeMsi, MOCKOJBKY BO3MOXKHOCTH 3adeTa IMpH-
HaJIeXKaT 000MM 00JIaaTelsIM BCTPEYHBIX OJTHOPOIHBIX
TpeOOBaHUI, OCTOJIBKY B psiJie CIydacB JOITyCKalOTCs
BO3paXKCHHS 00S[3aHHOTO JIUIA CO CCHUIKON Ha HalM4He
y KpeauTopa MpaBOMOYHUS HAa 3a4eT MO OTHOIIECHUIO K
IpyroMy oOs3aHHOMY JIHIly, HalmpuMep K OCHOBHOMY
JIOJDKHHUKY B cyOcuamapHOM obs3aTenserse (1. 2 cr. 399
'K PO).

Kpome TOrO, B CHTyarusix MHOXECTBEHHOCTH JIHIl B
00s13aTeNbCTBE WIIM NMPUYACTHOCTH TPETHETO JIMIA K 00sI-
3aTeNbCTBY (IIOPYUUTENBCTBO, 3aJI0T, LIECCUs, AeIeraiys)
NPEJ0CTaBIICHHE OIHOMY OOS3aHHOMY JIMILy BO3MOYHO-



CTH BO3pPaXkaTh I[yTEM pealIU3aluy IpeoOpa30BaTEIbHOIO
MIPaBOMOYHS JIPYroT0 OOSI3aHHOTO JIMIIAa O3HAdaio Obl
HajieneHne cyObekrta o0opoTa B IpOTHBOpeune ¢ 1. 1
ct. 9 'K PO dyHkuumeit ocynecTieHns: 4y»koro uMy1ie-
cTBeHHOro npasa. Kak yka3eiBam M.M. ArapkoB npume-
HUTENBHO K MEPEBOAY J0Jra, «HOBBIM JNOJDKHUK MOXET
3alIMINAThCS CPEACTBAMH, NMPHHAUICKAIIUMH €ro Ipe.-
LIECTBEHHHKY, JIUIIb [TOCTOJBKY, IIOCKOJIBKY 3TO Hapalu-
3yeT ero o0sI3aHHOCTh Nepea KPeAUTOPOM. .. 3adeT Iora-
IIaeT HEe TOJBKO JIOJT, HO W MpaBo TpeOOBaHMUS, KOTOPOE
MIPUHAUICKUT CTAPOMY JODKHHUKY. HOBBIH TOIDKHUEK,
TakuM 00pa3oM, pacropspkaics 05l IpaBoM, eMy HE TpH-
Hagexammm» [9. C. 128].

CrnenoBarenbHo, o cMeicay cT. 364 'K P® nopyuu-
TENIb HE BIIPaBe 3asBJIITH O 3adyeTe, KOTOPbI MOr Obl
OBITH IPOBEZICH 110 TpeOoBaHMIO NODKHKKA. OJJHAKO ecin
obecrieunBaeMoe 0053aTeIbCTBO OBUIO MPEKpaIleHo 3a-
YETOM B YCTaHOBJICHHOM IIOPS/IKE, TOPYYHTEh BIPABE B
CBOMX BO3P@XECHUSIX CCHUIATHCS Ha JaHHOE OOCTOSTENb-
cTBO (1. 24 mocranoBieHus [Inenyma Bricmero ApOut-
paxsoro cyna Poccuiickoit @eneparm 12 urons 2012 r.
Ne 42 «O HEKOTOpBIX BOMPOCaX pa3pemieHHus CIIOpPOB,
CBSI3aHHBIX C MOPYYHUTENBCTBOM»). HOo TyT peus maer o
MIPOLECCYANbHbIX BO3PAXKEHHUAX, OTPUIAIIINX CyIIe-
CTBOBAaHHUE O0S3aHHOCTH B CBSI3H C €€ NPEKPAILICHUEM.

W3 cka3aHHOTO BBITEKAET TPETHH NMpPU3HAK MPABOMO-
Yus Ha BO3PAKCHUEC — peain3alusd JaHHOI'O IMPpaBOMOYUA
JIOJDKHA OBITH cama 1o cede JOCTaTOUHOM JJIsl OTPULIAHHS
WCIIOJIHEHUS 0053aHHOCTH.

Hakowren, no obmeMy nmpaBuily IpaBOMOYHE Ha BO3-
paxkeHHEe MOXKET OCYIIECTBIIATHCS HE TOJIBKO 3asBICHUEM
00513aHHOTO JIMIIA, HO ¥ KOHKJIFOJICHTHBIM BO3J/IepKaHUEM
OT WCIIOJHEHHs IOpuanvYecKkor obsi3aHHocTH. [Ipu BO3-
HUKHOBEHHH CIIOpa BO3PAKEHUE YUYHUTBIBAETCS CYJOM €X
officio He3aBucMMO OT (HOPMBI pealu3alud COOTBET-
CTBYIOILIETO IpaBoMouMs (puMeHeHue ipso jure). B To
JKe BpeMsl B BUJIE MCKJIIOUCHHS! BO3MOKHOCTH BO3paKaTb
10 MPOIYCKY MCKOBOH NaBHOCTH HOJDKHA OBITH HCIIOJbB-
30BaHa B Ccyle B (popMe YCTHOIO MIJIM IIHCHbMEHHOTO 3asiB-
JICHUST; TOJBKO B 3TOM CIIy4ae BO3pakeHUe OyIeT MpHH:-
TO CyZIOM BO BHHMaHHE (IpUMEHEHHE ope exceptionis).

IIpumedaTenbHO, YTO B CITy4ae HCTEUEHHS! MICKOBOW J1aB-
HOCTH OOSI3aHHOE JIMLIO JIO MPEIbSIBICHNS] K HEMY HCKa MO-
KET BO3paXaThb W KOHKIIOAEHTHBIM IOBEJCHHEM. A BOT
4TOOBI HECOTJIacHe TI0 TPOITYCKY MCKOBOM JaBHOCTH, BbIpa-
JKEHHOE JI0 MIPEIbSIBICHHS HCKa, COXPAHSJIO CHITY, €T0 HE0O-
XOJMMO TpoayOIMpoBaTh B cyne B (opme 3asBieHus. Mc-
KITIOYEHHE COCTABIISIIOT YIIOMSIHYTHIE PaHee Cllydau, KOorja o
NPOITYCKE JABHOCTHOT'O CPOKA 3asIBIISIET CaM HCTEll,

HUrak, mox nmpaBoMOYHEM Ha BO3paKEHHUE CIIEHYeT IO-
HHMAaTh BXOIAILYIO B COACP)KAHHE IOPHANYECKOM 00s3aH-
HOCTH BO3MO’KHOCTb OTPHIIATh IIPH JAHHBIX YCIOBHAX HC-
HOJIHEHHE JaHHOW 00s3aHHOCTH. COOTBETCTBEHHO Ipax-
JAHCKO-TIPABOBBIM BO3PaXKEHHEM SBIIIETCSI OOOCHOBaHHOE
W JIOCTaTOYHOE CJIOBeCHOE (YCTHOE, IMChMEHHOE) WIH
MOJTYaIMBOE Hecoryiacue o0s3aHHOTO JIMIa ¢ HE0OX0ANMO-
CTBIO MJIM BO3MOXKHOCTBIO WCIIOJHEHHUSI B KOHKPETHOM CH-
Tyalyy JIeKallel Ha HeM FOPHIMIECKOi 00sI3aHHOCTH.

IMPUMEYAHHWE

! He MeHsieT CyTH BOTPOCA BOSHUKHOBEHHE Y NIPABOOGIaiaTe/s 06A3aHHOCTH BO3BPATHTH TOJyYEHHOE (HATIPHMED, B Cllyyae, KOT/ia 0643aTeIbCTBOM
IpeyCMOTpeHa BO3MOJKHOCTb BO3BpaTa HMMYIIECTBA, IIEPEJAHHOIO BO HCIIONHEHHE OO0s3aTeNbCTBA N0 HACTYIUICHUS CPOKa HCIONHEHHs, — I. |
ct. 1109 'K P®). Bens 31ech yxe He0OXOAUMO TpeOOBaHNe, a He BO3paKeHHE.
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CIVIL LAW OBJECTIONS OF THE OBLIGATED PERSON
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Gruzdev Vladislav V. Law Firm “Gruzdev and Partners”, Itd. (Novosibirsk, Russian Federation). E-mail: gruzvlad@rambler.ru
Keywords: civil law objection; civil law responsibility; debtor authority; creditor obligation.

In comparison with the subjective right, a legal duty both in theoretical and sector-specific plan is studied very poorly. The question
of objection of an obliged person on demand of the holder of subjective rights is a special case of this little-studied problem. The
author believes that the opportunity to object is a component, element of legal duties referring, therefore, to the genus of the so-called
“trade rights”, the obligated person’s right to certain behavior which they practise at their sole discretion. The debtor right to objec-
tion allows the obliged person to oppose its execution not only through verbal (oral or written) statements, but also through tacit be-
havior (except objections applied by the court ope exceptionis). The debtor right to denial of execution from the beginning of the
contractual relationship is included in the content of the “immature” duties (denial of execution of the “immature” duties). However,
the vast majority of the objections are associated with receivables powers which appear in the composition of the legal responsibili-
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ties after their occurrence. Denial of execution may be a consequence of the authorized person’s non-performance of actions required
for their execution, namely, the failure to perform debtor duties (P. 1 Art. 406 of the RF Civil Code). The right to objection is not a
saving opportunity arising upon violation or challenge of the subjective rights (legally protected interest). Therefore, it is mistakenly
to consider the implementation of the specified powers as civil protection. On the contrary, objection paralyzes the enforceability of
the subjective rights testifying, thus, to the absence of grounds for civil protection of the authorized (interested) people who oppose
the objector. At the end of the article a definition is given of the right to objection. It is the opportunity to deny the fulfillment of a
particular obligation under particular conditions. This opportunity is part of the content of legal liability. Accordingly, the civil legal
objection is reasonable and sufficient verbal (oral, written) or tacit disagreement of the obliged person with a need or opportunity to
perform their legal responsibilities in a particular situation.
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