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YI'OJOBHASA NOJIUTUKA U YT'OJTOBHO-ITPOLHECCYAJIBHOE
3AKOHOJATEJBCTBO

B cmamve nposeden amanusz y2on06Ho-npoyeccyanbHoco 3aKOHOOAMENbCMEA U y20l08HOU
nonumuku Poccuiickoi @edepayuu. A6mopom oceewjenvl maKue 60npocsl, KaK UsMeHeHus 8
npOYeccyanbHoM cmamyce npoKypopa, pYKOBOOCMEO ciedcmeeHHbiMu annapamamu P®;
NPoOU3600CME0 OO3HANUSL 8 COKPAWEHHOU opme; npomugopeuue (edepaibHbiX 3aKOHO8,
sHocauux usmenenuss 6 YIIK P®, Koncmumyyuio Poccutickoti ®@edepayuu; 3amkHymocns u
KOPNOpamugHocms Cy0eOHOU CUCmembl.

KitoueBble cl10Ba: y20106HAA NOAUMUKA, NPOKYPOP, COKPAUyeHHOe OO3HAHUE.

Haupakueield mpoOieMol Ha CETOMHANIHUN JCHB SIBJIACTCS MpolieMa cra-
OUJIBHOCTH TOCYNapCTBEHHOW YTOJIOBHOM MOJUTHKHU U, COOTBETCTBEHHO, CTAOUIb-
HOCTHU 3aKOHOZATEIbCTBA, B TOM UUCIIE YTOJIOBHOI'O U YTOJIOBHO-IIPOLECCYAJIBHOTO.
[TocTosIHHO M HEOXKHIAHHO Ul BCEX MEHSIOLIEEeCs 3aKOHOJATEIbCTBO BBI3BIBAET
yKe pa3ipakeHUE KaK y y4YeHBIX, TaKk ¥ y NpaBomnpumenuteneid. IIpuuem uare
BCET0 3TH M3MECHEHUS HOCAT HECHCTEMHBIN XapaKTep, BbI3BaHbl KOHBIOHKTYPHBIMH
COO0OPaKCHUSIMH OTPENICIICHHBIX BIACTHBIX CTPYKTYp, IPOTHBOPCUYHMBEI U HE BCE-
I71a IOHATHBI I0OPUINYECKOI 00IIECTBEHHOCTH U MpaBonpuMenuTento. Kpome toro,
POCCHHCKUIT UCTOPUYECKUI ONBIT MOKAa3BIBACT, YTO Upe3MepHas IuOepanu3amus
YTOJIOBHOW TIOJIUTHKH (A CErofHS MPOMCXOAUT WUMEHHO 3TO) BCErJa MPUBOIUT K
JIpyroi KpaifHOCTH — ee upe3MepHoi cypoBocTH. I1oaTOMy, M0 MHEHHUIO GOJIBILNH-
CTBa POCCUHCKUX y4eHBIX [1-3], cienoBano Obl YETKO OMpPEACTUTHCS C HENsIMU U
MIPUOPUTETAMU YI'OJIOBHOM NOJUTHKHU M TOJIBKO IIOTOM Ha OCHOBE KOHIIENITYajlb-
HBIX ITOJIOKEHUH COBEPILIEHCTBOBATh 3aKOHOIATENLCTBO.

UTto KacaeTcsi yTOJIOBHOTO MPOIEcca U YTOJIOBHO-NIPOIECCYATBHOTO 3aKOHOAA-
TEJIbCTBA, IO MHCHUIO MHOTHX U3BECTHBIX POCCHICKHUX YUYEHBIX, OIIMOOYHBIM SBH-
JIOCh pelleHHe O JIMIIEHUH MPOKYpopa BIACTHBIX MOJIHOMOYHH MpH OCYyLIECTBIIE-
HUU HaJ30pa 32 3aKOHHOCTBIO MpelBapuTenbHoro cienctsus [4; 5. C. 63—-114].
Hanmuume uetpipex ciieficTBeHHBIX anmapatoB (CrnenctBeHHblid komuter, MB]I,
®Cb, ®CH) npu OTCYTCTBHH €IUHOTO PYKOBOJIUTENSA M KOOpAUHATOpa (KeM pa-
Hee, 710 2007 1., B Poccuu Bceraa Obu1 IPOKYpPOpP) B CKOPOM BpEeMEHH MPUBEIET K
Pa300IICHHOCTH CJEICTBEHHBIX OpPIraHOB, YMAQJICHHIO POIH YTOJOBHO-IIPOLEC-
CyaJIbHOI'O KOJEKCa W TMOSIBICHUIO B Ka)KJJOM U3 CIIEICTBEHHBIX BEIOMCTB CBOETO
«YIIK» Ha OCHOBE NMPUHUMAEMbIX UMM BEIOMCTBEHHBIX MHCTPYKLUH. Omunoxoi
SBIIIETCS U IpeulokeHue pykosoauteneil CnencrsenHoro Komurera PO no cos-
JIAHWIO B €T0 paMKax ONepaTUBHBIX ciyk0. B aTom cirydae CrnencrBennsiii Komu-
TeT Mano 4eM Oyner ommdathes oT MB/I. OOGBIMHOE HO3HAHWE IO AeiaM, IO KO-
TOpPBIM CJIENICTBHE HE 005A3aTENbHO, MPAKTUYECKH HUYEM HE OTIMYAaeTcs OT Mpen-
BapuTeNbHOrO cienctsus [6]. Buaumo, nostomy B 2013 1. YIIK P® nononnusncs
rmaBoit 32.1 «Jlo3Hanue B cokpamieHHOU (popmey». OIHAKO YHIPOUICHHOE TO3HAHNE
B TOM BHUJIE, B KAKOM OHO MPEIyCMOTPEHO B BBILICHA3BAaHHOM I1aBe, IPOTUBOPEUHT
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CyTH YTOJIOBHOTO Mpoliecca, MEHAET NPEeACTaBICHUE O J10Ka3aTeIbCTBEHHOM IIpa-
B€, NIPUBOJUT K YHPOIIEHYECTBY, MPOTUB YETr0 aKTUBHO BHICTYMNAld B CEepeluHE
XX B. Boiatomuecs coperckue yuensie [7. C. 158-159; 8. C. 347], koTopbIx noj-
JIEP>KUBAIOT COBPEMEHHBIE POCCHIICKUE FOPHUCTHI [9].

B uenom TeHAEHIMS K YIPOLICHUIO YTOJIOBHOTO CYJONPOU3BOACTBA YXKE MPHU-
Bela K TOMY, 4TO 0 OOJIBIIMHCTBY YTONOBHBIX JIEJI CyA€OHOE CIICACTBHE HE IPO-
BOJAUTCS U JIEJI0 B CyJie IIEPBOM MHCTaHLIUY, 110 CYTH, HE paccMarpuBaercs. Bee atu
ympomieHHsie cyaeonsie nopsaku (tia. 32.1, 40, 40.1 VIIK P®) ocHoBbIBatoTCs
(haxkTHYeCKH Ha PU3HAHUKM OOBHUHSEMBIM CBOCH BUHBI B CTaJINU MPEIBAPUTEIBHO-
ro pacciegoBanusi. CyIlecTByeT peajibHas ONAaCHOCTh peayl3allid BHOBB, YK€ B
COBPEMEHHOM YTOJIOBHOM IpoLiecce, ONPOBEPrHyTOl paHee Teopuu A.S5l. Boiuus-
CKOTO O IPU3HAHUH BUHBI KaK «apulbD qoka3atenscts [10. C. 175].

CepbesHoe OeCIIOKOHCTBO B COOOMIECTBE YICHBIX-IIPOLIECCYATINICTOB BBHI3BIBACT
TOT (paKT, 9YTO HEepeAKo (eaeparbHbIC 3aKOHBI, BHOCAINE m3MeHeHns B YIIK PO,
npotuBopeuaT Koncturynuu Poccuiickoit @enepaumu [11]. B atoit cBa3u Kon-
ctutyuuoHHblll Cyn PO BeIHYXJI€H NIpU3HABaTh OTJEIIBHBIE CTATBU 3TUX 3aKOHOB
He cootrBercTBytomMMU Konctutynun. Ilockonbky ke Koncturyumonusii Cya
CBfA3aH paMKaMH 3ampoca, psij HOPM YTOJIOBHO-IPOIIECCYyalbHOTO IMIpaBa MpoOJ0I-
J&KaeT NeHUCTBOBATh, X0TsA U NpoTuBopeunt Koncrtutynuu P®. Tak, Bonpeku nono-
xeHuto cr. 49 Koncturynun P® o paBeHCTBE Bcex mMepen 3aKOHOM U CyIOM B
YIIK P® ycraHOBIEH MOCTATOYHO MIMPOKUAN MEPEUYCHBb JUI], IMEIOIINX MPUBUIIC-
rud (r71. 52, 4. 1.1 ct. 108 YIIK P®), 1 3TOT nepedeHb NOCTOSHHO PAaCIINPSAETCS.
Bompexku ct. 3 Koncrutynnu P®, npoBo3rnamaroriei, 4T0 HOCUTEIEM CyBEpPEHH-
TeTa U €MHCTBEHHBIM UCTOUHUKOM BiacTu B Poccuiickoit @enepaunu sBisercs ee
MHOTOHAIIMOHAIBHBIN HapoJl, HApOJI MO CYLIECTBY HE y4acTByeT HH B (hOpMHUpPOBa-
HUH CyZeOHOM BIACTH, HU B OTIPABICHUH IPABOCYIHA (CyI C YIaCTHEM IIPHUCSK-
HBIX 3acenaTeneil paccMarpuBaeT MeHee 1% yrojioBHBIX A€N).

B cBoto ouepenp, Koncruryunonnsiii Cyq Hepenko BTopraeTcs B cepy aes-
TEJTBHOCTH 3aKOHOAATEILHOM BJIACTH, M3MEHSET JCHCTBYIOIINE U CO3JaET HOBBIC
HOPMBI YTOJIOBHO-IIPOLIECCYATbHOIO 3aKOHO1aTENbCTBA.

B napymenne ®eneparsHOro0 KOHCTUTYHHOHHOTO 3ak0oHa «O KoHCTHTYIIMOHHOM
Cyne Poccutiickoil @eaepanuu», kotopblil HagendeT Koncrurynuonssni Cyz nosHo-
MOYMSMH JIMIIb IO IPU3HAHUIO HE COOTBETCTBYIOMMMY KOHCTUTYIIMY, B TOM YHClIE U
HOpM (henepanbHBIX 3aK0HOB, KoHCTUTYIHOHHEIH Cyl caM MpeBpamacTcsi B 3aKOHO-
natenst. [Ipaktuka 3ta Havanack eue Toraa, koraa jaevicrsosan YIIK PCOCP. Ho To-
rma 3To 00bsicHsIoCh ycrapenocTeio YIIK PCOCP B 1menomM U HEpacTOPOIHOCTHIO
3aKoHOJaTeNs. BripodyeMm, u Torna 3TM apryMeHThl HE BBIAECPKHUBAIM CEPHE3HOM Kpu-
tuku. Celiuac ke, B yCIIOBUsIX, Kora neiicTByeT HOoBbIM YIIK P®, momoOHas mpakTrka
Koncrurymmonnoro Cyna, Ha MO B3IJIsiI, HEOIYCTAMA.

3akoHoTBOpUecKas AesrensHocTh KonctutynmonHoro Cyna PO npsimo npoTuBo-
peunt Konctutyrmm Poccuiickoit denepanyy, B Y4aCTHOCTH €€ CTaThe, B COOTBETCT-
BUU C KOTOPOH «TrocynapcTBeHHasl Bi1acTh B Poccuiickoit denepannu ocylecTBIseTCs
Ha OCHOBE Pa3/IeNCHIS Ha 3aKOHOIATENBHYIO, HCIIOIHUTEIBHYIO U CYIeOHYION.

T'maBa 5 Konctutyuun P® OTHOCHT NpHHATHE 3aKOHOB K HCKIIIOUHUTEIBHOU
kommeteHun @enepansrHoro Cobpanus — [lapaamenta Poccuiickoit denepanum.

B cootBerctBum ¢ denepanbHbM KOHCTUTYHNHOHHBIM 3aK0HOM «O Konctuty-
uuonHoMm Cyne Poccuiickoit ®enepamum» (ct. 79) «B ciydae, €Clid pelIeHHEM
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Koncrurynmonnoro Cyaa Poccuiickoit Denepanny HOpMAaTUBHBIN aKT MMPU3HAH HE
cootBeTcTBYrOIIMM KoHcTuTymuu Poccuiickoil @eaepanuy MOTHOCTBIO WIH 4Yac-
THYHO 00 u3 pemeHust Koncrurynmonnoro Cyaa Poccuiickoit denepanyn BbI-
TEKaeT HeOOXOOMMOCTh YCTpaHCHHUS Ipodesia B IPAaBOBOM PETYIHPOBAHHUH, TOCY-
JIApCTBEHHBIN OpTaH WK JOJKHOCTHOE JIULO, IPUHSABLINE STOT HOPMATUBHBIN aKT,
paccMaTpHUBaIOT BOMPOC O MPHUHITHH HOBOIO HOPMATHUBHOTO aKTa, KOTOPBIM J0J-
CH, B YaCTHOCTH, COAEPKATh IOJIOKEHUS 00 OTMEHE HOPMAaTHBHOTO aKTa, IPH-
3HaHHOro He cooTBeTcTByroIMM Konctutynmu Poccuiickoit @enepaunu mosiaHo-
CTBI0, TUOO O BHECEHHH HEOOXOJUMBIX H3MCHEHUH U (WJIH) IOTIOTHEHUI B HOpMa-
TUBHBIN aKT, IPU3HAHHBIA HEKOHCTUTYIIMOHHBIM B OT/IEIbHON ero yacTh. J[o mpu-
HATHUS] HOBOTO HOPMATHBHOTO aKTa HENOCPEACTBEHHO mpuMeHseTcss KoHcturyuus
Poccuiickoit denepanym.

Takum ob6pasom, Hu B KoHcTuTynmu, HU B 3akoHe 0 KoHcTuTynmonHoMm Cyze
He npexycMoTpeHo npaBo KoncturynuonHoro Cyna caMoMy U3MEHATh KOHCTHTY-
LMOHHBIE HOPMBI (heiepalIbHBIX 3aKOHOB, B TOM 4Kciie U HopMbl YIIK PO.

006001125 U3JI0)KEHHOE BBIIIIE, MOKHO CJIeNaTh CICTYFOIINE BHIBOIBI.

[To mpumepy OONBIIMHCTBA EBPOIEHCKUX CTpaH IpenBapUTECIBHOE CIEIACTBUE
JIOJDKHO OBITH COCPEJOTOYEHO B OJHOM BEAOMCTBE. BONBIIMHCTBO POCCHHUCKUX
YYEHBIX pa3AesisaoT 3T0 MHeHHe. OJTHAKO YacTh U3 HUX CUMTAIOT, YTO OpPTaH Mpea-
BapUTEIbHOIO CIEICTBUS JOJKEH IO-IPEKHEMY OTHOCUTBCS K OpraHaM HCIIOJIHU-
TenbHOU BiacTu. B kauectBe mpumepa moxxkHo npuBectu OPI'. Tam paccrenona-
HUA 10 BCEM JejlaM, HE3aBUCUMO OT TSKECTH IPECTYIUICHHUS, TPOBOISTCS JT03HA-
BaTeJIAIMU KPUMHUHAJIBHOW IOJMLUH, TOJ KOHTpoJjeM IpokKypopa. IIpoxypop mo
Ka)XIIOMy ey, HallpaBJsIEeMOMY B CyIl, COCTAaBIsIeT OOBHHUTENBHBIN aKT, U OH K
MOJJIepKUBAET TOCYAapCTBEHHOE OOBMHEHHME B cyne. Jpyras rpynma y4YeHbIX
IpeJIaracT OpraHbl MPEIBAPUTEILHOTO PACCIeIOBAHUS MEpeaaTh B cyaeOHOe Be-
IOMCTBO (CyIeOHBII cliegoBaTeNb, CICICTBEHHBIN Cyabs), KaK 3TO OBUIO IO ycTa-
BaM YT'OJIOBHOTO CyAONpoM3BOAcTBa Poccuiickoil nMmepun. Takol MOpsIOK Takxke
cymectByeT Bo OpaHIMK U HEKOTOPBIX APYTUX TocynapcTBax EBporbl.

B mrobom BapumaHTe, Hapsoy C MPEIBApUTEIBHBIM CIIEACTBHEM, IOJDKHO OC-
TaThCs MOJHLEHCKOe J03HAHME IO JAejaM O HeOoNbLIoNH W cpenHell Tskectu. Ho
MIpH TIPOM3BOJICTBE JTO3HAHUS JOJDKHBI COOMIOAAThCs Bee mpenycMoTpeHHbie YIIK
P® nporeccyansubie hopMbl 1 rapanTud. [lonuielickoe 103HaHHE MOTIIO OBI TIPO-
BOIUTHCS TOJNBKO II0 JIeNaM, BO30Y)KICHHBIM B OTHOIICHHY KOHKPETHBIX JIMII U B
kpatkue cpoku (10 cyTok), kak 310 1 6bu10 peaycmoTpeHo B YIIK PD no 2007 r.

B mro0oMm cirygae mo3HaBaTenb, CIENOBATENb M MIPOKYPOP HE MOTYT SIBISTHCS
Y4aCTHHUKaMH CO CTOPOHBI 0OBHHEHUS. Jlo3HABaTellb U ClIeZOBATENb BBHIIOIHIIOT
(YHKIMIO BOBCE HE OOBHHEHHS, a OOBEKTHUBHOTO, MTOJHOTO U BCECTOPOHHETO pac-
CIIEIOBAHMS, a IPOKYPOP — (PYHKIHIO Haa30pa 3a COONIOCHNEM 3aKOHA TIPH IIPO-
W3BOJICTBE NMPEBAPUTENILHOTO pacciel0BaHMUs.

Hena, paccienyeMble B YNPOIIEHHOM IMOPSAKE, TOJKHBI B CyAE paccMaTpH-
BaThCS B OOBIYHOM TOPSJIKE C TIPOBEACHUEM CYJeOHOTO CIEACTBUS, C COOIOICHU-
€M BceX MpolleccyalbHBIX TrapaHTH W peanusauued npegycMorpeHHblx YIIK u
Konctutynueit P® npuHimmnos. ToJBKO Tak MOYKHO 3HAYUTENBHO CHHU3UTH PUCK
BEPOSITHBIX CyJICOHBIX OIIHOOK.

B mensx HeWTpadM3amuy 3aMKHYTOCTH M KOPIOPAaTHBHOCTU CYAEOHOH cHCTe-
MbI HEOOXOUMO:
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— paccMaTpUBaTh YTOJIOBHBIE J€fla O TSDKKUX U 0C000 TSKKUX MPECTYIIEHUSIX
npoeccCHOHABHBIM CyIbell ¢ yuacTueM 1meddeHoB (HapoAHBIX 3acenaTeneil);

— u30UpaTh MUPOBBIX CyAEH, a Takxke Cylel (eaepaibHBIX palfOHHBIX CYZOB
HENOCPEICTBEHHO HACEICHUEM;

— MPEJOCTaBUTh MPOKYPOPY MPAaBO CAMOCTOSATENILHO MHUIIMHPOBATH PACCMOT-
peHue JieNn B KaCCAlMOHHOM IOPSAKE B 3aIUTY MHTEPECOB TOCYAAPCTBA, IOPHIH-
9eCKUX U (PU3NIECKUX JINIL;

— OCYILECTBUTH JajbHENIIee CIUIHIE BBICIINX CYA€OHBIX OPraHOB CTpaHbl. B
Poccun nomken ObiTh oiuH BepxoBHbIA Cya, B KOTOPOM CIEAYeT, HApsALy C YXKe
AMEIONIMMUCS KOJUIETUSAMH, 00pa30BaTh KOJUICTHIO MO apOMTPaKHBIM (XO3SIHCT-
BEHHBIM JiesiaM) 1 KOHCTUTYLIMOHHYIO KOJUIETHIO, IIepefaB MOCIeqHEH MOJIHOMO-
yust Koncturynuonsoro Cyna.
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Yakimovich Yu.K.
CRIMINAL POLICY AND CRIMINAL PROCEDURAL LEGISLATION.
Keywords: criminal policy, prosecutor, reduced inquiry.

The most urgent problem today is the problem of stable state criminal policy and, accordingly, of
the stability of criminal and criminal procedural legislation. Let’s consider some issues supporting the
significance of this problem.

The decision to deprive the prosecutor of coercive powers to supervise the legality of preliminary
investigation was an erroneous one. The existence of four investigative branches (Investigative Com-
mittee, Ministry of Internal Affairs, Federal Security Bureau and Federal Punishments Service) in the
absence of a single leader and coordinator (before 2007 it was a prosecutor in Russia) will lead in the
nearest future to disintegration of investigative bodies and to diminution of the role of the Criminal
Procedural Code and introduction of its own «CPC» based on some departmental instructions in each
investigative office.
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The proposal of the Investigative Committee Headquarters to establish some operational services
is a mistaken one. In this case the Investigative Committee will resemble the Ministry of Internal Af-
fairs. There is practically no difference between the inquiry in cases where an investigation is unneces-
sary and a preliminary investigation. Evidently, that was the reason for Chapter 32.1 «A reduced en-
quiry» to be added to the Criminal Procedural Code in 2013. However, a reduced enquiry provided in
the above Chapter is inconsistent with the essence of criminal proceedings and it changes the concept
of the Law of Evidence and leads to simplification.

There is great concern among scientists dealing with court procedure over the fact that Federal
laws amending the Criminal Procedural Code of the Russian Federation frequently contradict the Con-
stitution of the Russian federation. In this regard, the Constitutional Court of the Russian Federation
has to declare some articles of these laws inconsistent with the Constitution.

The Constitutional Court, in its turn, frequently encroaches upon the legislative authority activity,
changes current legislation and creates new norms of the criminal procedural one and by doing this it
directly violates the Constitution of the Russian Federation and, in particular, its Article confirming
that «state power in the Russian Federation shall be exercised on the basis of the separation of powers
into legislative, executive and judicial ones».

It’s worth noting, that to avoid the closedness and corporativity of the system it’s necessary:
to try criminal cases on grievous and extremely grievous crimes by professional judges and lay judges
(people’s assessors);

— to elect Justices of the Peace and federal judges by the population;

— to empower prosecutors to initiate the consideration of cases in the interests of the state, legal
entities and individuals under cassational procedure;

— to exercise the amalgamation of the highest judicial bodies in the country.

There should be one Supreme Court of the country which alongside with other court panels shall
have an arbitration (commercial) court panel and the constitutional panel having the powers of the
Constitutional Court.
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