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EcrecTBenHO, Takas cuTyallusi HE ycCTpawBaeT IpaBooOianaTenei,
KOTOPbIE PACCUUTHIBAIOT KMEHHO Ha TO, YTO Ka)/Iblil OJIb30BATENb J0JI-
KEH IPUOOPECTH IK3EMILISIP IIPOU3BEICHUS, a HE CKayaTh ero 0ecIuiaTHO
B cetu MHTepHeT. 3aKOHOAATENBbHO MPAaBOOOIAAATENH OMEPUPYIOT MOJIO-
xenureM noarn. 11 m. 2 cr. 1270 T'K PO, cornacHo KOTOpoMy mpaBoMouune
JIOBEJICHUS IO BCEOOMIETO CBEACHUS SIBISICTCS CAMOCTOSATEIBHBIM U HE
BXOJUT B COAEpXNAHME IMPABOMOYHUS pacnpocTpaHeHusa (moam. 2 m. 2
ct. 1270 I'K P®) npousBeneHus.

OnwmcanHas mpoOneMa SBISETCS HE CIUHCTBEHHOW B OTHOIICHHU
MPOU3BEICHNH, BBIPAXKCHHBIX B HHU(GPOBOI (hopMe, B CBS3U C YEM Oue-
BHJHA HEOOXOMMMOCTh BBEICHHS aJCKBATHOTO IPABOBOTO PETYJIHPOBA-
HUS B 3TOM cepe.

CTABUJIBHBIE OBA3ATEJIBCTBEHHBIE
KOHCTPYKIIMA
B YCJI0OBUAX COBEPHIEHCTBOBAHUA
I'PAXKKIAHCKOI'O 3AKOHOJATEJIBCTBA

C.K. Coaomun

B paMkax rpakJaHCKOro 3aKOHOJATEIbCTBA UMEIOT MECTO UHCTUTY-
TBI, XapaKTePHU3YIOMIKECS CTAOMIFHOCTBIO; TPEIyCMOTPEHHBIE STHMHU
WHCTUTYTaMU TPaBOBbIE KOHCTPYKIMU B IIEJIOM OTBEYAIOT KPUTEPHUIO
MOJTHOTHI M JIOCTaTOYHOCTHU. Peyb, B YaCTHOCTH, UAET O HEKOTOPBIX HH-
CTHTYTaX 00sA3aTEITHCTBEHHOTO MPaBa, TAKUX KaK 00S3aTENbCTBA IO YII-
JaTe HEYCTOMKW, JCHEeXKHBIE O00s3aTeNbCTBa, JOTOBOPHI  KPEAUTHO-
pacueTHOlN cepbl, B TOM YHCIIE JOTOBOp 3aiiMa W KPeAWUTHBIH OrOBOP.
HecMoTps Ha mupokoe mpUMeHEHUEe AaHHBIX KOHCTPYKLMHA B XO3sii-
cTBeHHOM 000poTe, 3a BpeMsa aeiictBusa 'K P® onu He Obuin moj-
BEPTHYTHl KaKUM-JTHO0 M3MEHEHUsSIM. B mepByro odepens, 3TO CBUIEC-
TEIBCTBYET O TOM, YTO KaK CaMH 3TH 005S3aTeIhCTBEHHBIC KOHCTPYK-
WU, TAK U MEXAHU3M UX Peallu3allii ABISIOTCA CaMOJOCTATOYHBIMHU U
OTpaKaroT CYIIECTBO TeX OTHOIICHWH, KOTOpbIe obecmednau ux ¢op-
MHPOBaHUE, & HOPMBI I'PakIaHCKOT0 3aKOHOIaTeNbCTBA, BOCIIPUHUMAS
MOJIOKEHUS TIPaBOBOM JOKTPUHBI, OOCCICUMIN MONHOTY periaMeHTa-
WU 3TUX IKOHOMUYECKUX OTHOILIEHUH.

TeM He MeHee COBPEMEHHOE COCTOSHHE CYACOHOH MpaKTHKH, (Hop-
MUPYIOIIEHCS TOJ BJIMSHUEM BBICIIUX CYAE€OHBIX OpPraHoB, BBICTYIAeT
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MIPUMEPOM TOT'0, KOT/Ia peasin3alus OJHOU U TOH ke 00s3aTenbCTBEHHON
KOHCTpYKLMU B nipeaenax 10—15 jget MeHs1ach BecbMa CyIIECTBEHHO.

OJHUM W3 TaKUX NMPUMEPOB BhICTymaeT nonoxenue cr. 333 'K PO,
MIPEJOCTABIISIONIEE Cyly MPaBO Ha yMEHBIIEHHWE pa3Mepa HEYCTOMKH
B Cllydae €€ sIBHOM HECOPa3MEpPHOCTH MOCIEACTBUSIM HapyLIeHUs 00s53a-
TenbcTBa. OTHOCUTENBHO JAHHOM CTaTbU B Pa3Hble ofbl ObLTU MPUHSTHI
JIBa KJIIOUEBBIX JokyMeHTa: B 1997 r. — Mndopmannonnoe nucemo [pe-
sunuyma BAC P® Ne 17; B 2011 r. — [locranoBnenue Ilnenyma BAC
Ne 81. OcoOGEHHOCTBIO 3TUX JOKYMEHTOB SIBJISIETCSL TO, YTO IO CBOEMY
COJIEPKAHUIO OHU aOCONIOTHO MPOTHBOIOIOXKHBEI APYr APYry, YTO IO
MEHbIIIeH Mepe BBITJISAUT CTPaHHBIM, YYUTHIBas TOT (akT, 4Tto cT. 333
'K P® He u3meHsnach C MOMEHTA BBEACHHS B JICHCTBUE YacCTH TEPBOM
'K PO.

Tak, ecaiu Uudpopmanuonnoe nucbmMo BAC P® 1997 r. monHo-
CTBI0 COOTBETCTBYET 3aKOHY, TO Ilocranosnenune BAC P® 2011 r.
nonHo nporuBopeuunid. lannoe [Toctanonenne BAC PO He ocHoBa-
HO Ha 3aKOHe, a MOTOMY He JOJKHO IMOJyIeXaTh NpuMeHeHno. Bme-
CT€ C TeM OHO OCHOBAHO Ha COJEp)KaHUU HOPMBI, KOTOpas JHIIb
nomkHa nosBuThes B 'K PD, yunteiBas monoxkenus npoekra deje-
panpHOro 3akoHa «O BHECEHMHM WM3MEHEHHH B 4acTHU NEpBYIO, BTO-
pYIO, TPETBIO U YETBEPTYIO I'pakaanckoro koaekca Poccuiickoir de-
nepauui...». Muaue rosops, BAC P® co3gan cutyanuro, npu KOTo-
poil HOopMa Kak TakoBasi OTCYTCTBYET, a MpakTHKa IO €€ MpH-
MEHEHUIO YXkKe C)OpPMHPOBATIACE.

HNmeror MecTo mpumepsl, Korja cyneOHasl MpakTHKa H3HAYaJIbHO
¢dbopMmupyercsi, HeB3Hpas Ha €€ IMPOTUBOpPEUHE COAECPKAHUIO HOPM
'K P®. Tak, B 4aCTHOCTH, MOJIYYHUIIOCH ¢ 0OOOLIEHUEM MPAKTHUKU MPH-
MEHEHHsS] HEYCTOMKM MpHU HEUCHOIHEHHU JIEHEeKHOro 00s3aTeNnbCTBa,
npeaycMorperHoi cT. 395 'K PO. B 1998 r. [Tnenym BC PO u Ilnenym
BAC P® mpuHHMaroT coBMecTHOe mocTaHoBjieHue Ne 13/14. JlaHHBIM
MIOCTAaHOBJIEHHE KOCBEHHO BBOJUTCS HOBas Mepa PaKAaHCKO-IPaBOBOM
OTBETCTBEHHOCTH, OTJIMYHASA OT B3bICKAHUS HEYCTOMKHU — YIUIaTa MpoLeH-
TOB 3a MOJb30BAHHME YY)KMMH JICHEXKHBIMH CpelcTBaMu. Bmecte ¢ Tem
OJTHOPOJHBIA MEXaHU3M pean3alii KaK HEYCTOMKH, TaK U MIPOLIEHTOB 3a
MOJIb30BaHUE YYXKUMH JIEHEKHBIMU CPEJCTBAMH MOATBEPXKAAET UX TOX-
JIECTBO.

OtuMm xe I[locTaHOBIEHHEM ONOCPEIOBAHHO OMpeAesseTca U Mexa-
HU3M OIpENEeNeHUs] pa3Mepa MPOICHTOB TOJOBBIX Yepe3 CTaBKy pedu-
HancupoBanus [[b P®. Bmecre ¢ Tem B cr. 395 T'K P® peusr uzper o6
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Y4ETHOW CTaBKe OAHKOBCKOT'O MPOLIEHTa B MECTE KUTEIbCTBA (HAXOXKIe-
HUS) KpeauTopa, KOTopas ComocTaBuMa ¢ 3(p(GEeKTHBHON CTaBKOW OaH-
KOBCKOT'O MPOIIEHTa, ONpeAeaseMold KaK CpeaHss MPOLEHTHas CTaBKa
[0 KpeAuTaM, IPeloCTaBIseMbIM KOMMEpYECKHUMH OaHKaMu B KOH-
KPETHOM PEruoHe.

Conepxanue IlocranoBmenust Ne 13/14, kacaromieecss OnpenencHUs
CylLIecTBa MPOLIEHTOB 3a MOJIb30BaHUE UYKUMH JICHEKHBIMU CPEACTBAMU
W MEXaHU3Ma pacuera TaKUX MPOLIEHTOB, HE COOTBETCTBYET 3aKOHY. BMme-
CTe ¢ TeM IpU comocTaBieHUU compepxanus [locranoBnenus Ne 13/14
Y U3MEHEeHUH, chOpPMYIHPOBAHHBIX HAa YypOBHE npoekta DenepaiabHOro
3akoHa «O BHECEHMM H3MEHEHHWH B 4acTU NEPBYIO, BTOPYIO, TPETHIO
u "eTBepTyro ['paxnanckoro konaekca Poccuiickort demeparyu. ..» oOHa-
PYXHUBAET, YTO JAHHOE MOCTAHOBJIEHUE TOIHOCTbIO COOTBETCTBYET MPO-
ekty cT. 395 'K PO.

HecoorBeTcTBue pekoMeHaluii BBICHIMX CYAE€OHBIX OpraHoB JIEHCT-
BYIOILIEMY TPa)XIaHCKOMY 3aKOHOJATENILCTBY JaJIEKO HE HCUEPIbIBAIOTCS
MPUBEJCHHBIMU MpUMepaMu. TakuMU PEKOMEHIAUMsIMU B Pa3HOE BpeMs
OBLIH 3aTPOHYTHI M UCKAXKEHBI, B YACTHOCTH: COACPKAHHUE OTICIBHBIX OC-
HOBaHUI MpeKpaleHus 00s3aTeNIbCTB U MEXaHU3Mbl UX pealu3aluu (Ha-
MpUMep, MPOILIEHUE JI0ra, OTCTYITHOE, HOBALUS ); MEXaHU3M HCIOJIHEHHS
JIEHEe)KHOTO 00513aTeIbCTBA € MO3ULIMN OYEPEIHOCTH YIOBJIETBOPEHUS Tpe-
OOBaHMI KPEIUTOPa; MPEACIBI IPUMEHEHHUS IIECCHU; COOTHOIIICHUE 00s13a-
TEJIbCTBEHHBIX KOHCTPYKIMH JI0roBopa 3aiiMa M KpPEAUTHOTO IOTrOBOPA;
TpeAeNbl IPIMEHEHHS 3aKOHOJATEeNIhCTBA O 3alllUTe TpaB MOTpeduTernei
K OTHOUICHHUSIM M0 CTPaxXOBaHHIO M KPEAMTOBAHHIO; CYLIECTBO YCIOBHIA
JloroBopa (pMHAHCOBOM apeH[Ibl; CYIIECTBO M MEXaHU3M peai3alud KOH-
JIUKIIMOHHBIX 0053aTEBCTB.

[MomoOHBIM cocTOsTHUEM CyAeOHOM MPaKTUKH 3aTparuBacTcs Cy-
MIECTBO CTaOMIBHBIX 00513aTEIbCTBEHHBIX KOHCTPYKIUH, a COOTBETCT-
BEHHO, Hapyliaercs 0alaHC UMYMIECTBEHHBIX WHTEPECOB yUaCTHUKOB
rpaxxaanckoro obopota. [ns mpecedeHus mog0OHOH MPAKTUKHU CyAaM
MpH peanu3alyd MPaBOCYAHS HEOOXOAMMO MOMHHUTH, YTO OHU IPH-
3BaHbl IPUMEHATH IPaBO, HO HE TBOPUTH €ro. B To xe BpeMs mporecc
COBEPILEHCTBOBAHUS TPakIaHCKOTO 3aKOHOJATEIbCTBA HE JOJIKEH
CIOMAaTh T€ WHCTUTYTHI, KOTOPBIC YCTOSIIHCh U OOCCIICUWIH depe3
o opMIIEHHE TE€X WM UHBIX 00s3aTeNbCTBEHHBIX KOHCTPYKIHHA aJeK-
BaTHOE BOCIPUITHE YUACTHUKAMH T'PaKJAHCKUX OTHOLIEHUH 3KOHO-
MHYECKOW AEHCTBUTEIBHOCTH.
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