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CJIO)KHOCTh YCTAHOBJIEHUA ®PAKTUUYECKHUX OBCTOSTEJILCTB JIEJIA KAK KPUTEPUI
ONPEAEJEHMUMSA NPEJEJTOB YACTHOI'O ITIOPAJIKA YI'OJIOBHOI'O ITPECJIEJOBAHUSA

PaccMaTpUBAaIOTCSl HEKOTOPBIE OCHOBAHMS HAJENEHUs MOCTPaJaBIIEro NMPaBOM Ha CaMOCTOSATEIbHOEe 000CHOBa-
HHMEe OOBMHHUTEIBHOTO Te3HMCa B CyJe M IPAaBOBOE 3HAUCHHE HAJIMYUS YCIOBHIl, OCIOXKHSIOIIMX yCTAHOBJICHUE
(baKTHUECKHX OOCTOATENBCTB, NMPH Pa3pelICHUH BOMPOCca O BO30Y)KICHUH YTOJIOBHOTO JI€la YacTHOTO OOBHHE-

HUA.
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anvrou popmoi.

OCOOCHHOCTBIO YTOJIOBHOTO TIPECICAOBAaHHUA B IIO-
PSAAKe YaCTHOTO OOBHHEHUS SBIISIETCSI BO3MOXKHOCTD TI0-
CTPaJaBIIeTO CAMOCTOSTENFHO, MHUHYS JOCyAcOHBIC
CTaJIUH YTOJIOBHOTO IIpoIlecca, JOKa3bIBaTh BHHOBHOCTD
JUIa B COBEPIIEHHM MPECTYIUICHUS. YKa3aHHas 0CO-
OEHHOCTh HEOJHO3HAYHO BOCHPUHHMMAETCS B COBpE-
MEHHOM HayyHOHM JHTepaType U HEOJHOKPAaTHO CTaHO-
BHJIACH OCHOBAHHUEM JUTSI MIPEUIOKEHUM M0 yHU(DUKAIIUH
MmopsiZika  YrOJIOBHOTO —TIpeciiefioBanus. Hampumep,
B.B. BopoHuH oTM€YaeT, 4TO «4acTHOE JHLO B CUIY
OOBEKTHBHBIX IPUYHH HE B COCTOSHHH CaMOCTOSATEIEHO
B CyIe 00eCIeUnTh IpUANISCKH TPaMOTHOE H300ITHIye-
HHE€ BUHOBHOI'O JIMLA C IPABOBON OLIEHKOH COAESIHHOI'O
mm» [1, c. 85]. A.H. 'oHuapoBa BBICKa3bIBaE€T CXOXKee
cyxknaenue: «Bo3moxxeHne Ha YacTHOTO OOBHHHTEIS
00513aHHOCTH IO COOPY JI0KA3aTEeNbCTB MO Jey HEe Me-
HCC CIIOPHO, MOCKOJIbKY BO3MOKHOCTHU YaCTHBIX JIUIL 11O
c6opy M MPEOCTABICHUIO Cyly A0KA3aTeIbCTB 10 JCTy
HEpaBHO3HAYHBI M OTPaHUYEHBI, a 3TO, B CBOIO OUYepeb,
MOXKHO PacCMaTpUBAaTh KaK HEIPOHM3BOJBHOEC OTPaHU-
YCHHE BO3MOXKHOCTEH JTOCTYIa IpaXkIaH K OCYIIECTBIIC-
HUIO TPABOCYIUS, YTO SIBIIICTCS HApYyIICHUEM TpaB ve-
nmoBeka» [2, ¢.118].

Ucxons u3 Toro, 4ro moboe H3MEHEHHe, H B 0CO-
OCHHOCTH YTIPOIICHHE MPOIECCYaTbHON (OPMBI, MOKET
MIPU3HABATECS JIOMYCTHMBIM TOJBKO TPH COXPAaHEHUH
rapaHTuii 00BEKTHBHOTO U CIPABEIJIMBOIO Pa3pPEIICHHUS
Acia, MOXKXHO YTBEPXKIATh, YTO OTCYTCTBHUE HCO6XOIII/I-
MOCTH B IMPOBEACHUH NPEABAPUTEIHHOTO pacciieoBa-
HUSI BO3MOXHO TOJIBKO B CJIy4ae OTCYTCTBHUS YCIOBHUH,
OCJIOXKHSIFOIIUX YCTAaHOBJICHUE (HAaKTUUIECKUX OOCTOs-
TENBCTB Aena. Vmu, IpyruMu ClIoBaMu, TUITAYHAS CIICT-
CTBCHHASI CHTYallUs MO YKa3aHHOW KATETOpPHH IIpeciie-
JIOBaHUS «XapakTepu3yercs HH(GOPMAIMOHHON HACHI-
IICHHOCTHIO, JETaromeii BO3SMOKHBIM OBICTpOE M Kaue-
CTBEHHOE pacciieJoBaHUE TpecTymuieHnid» [3, c. 463].
[IpuMeHUTETHHO K YTOJIOBHOMY IIPECIIEIOBAHUIO B TIO-
pAIKEe YacTHOTO OOBMHEHHS, YKa3aHHBIH KpUTEpHil
JOJDKEH BBIpAXATbCA B M3BECTHOCTH OAaHHBIX O JIUIIC,
COBCPUIMBIIEM IMPECTYIJICHUEC, a4 TAKIKC OUCBUALICB MIpE-
CTYIJICHUS, B OTCYTCTBUH HeO6XOI[I/IMOCTI/I Ha3HaA4YCHUS
peBU3UII M ONEPATUBHO-PO3BICKHBIX MEPOIPHUATHH, a
TaKXkKe CICJCTBECHHBIX NCHCTBUH, MPOBEICHHE KOTOPBIX
HEBO3MOXXHO B paMKaX CyJeOHOTO CIICICTBH. YKa3aH-
HBI KPUTEPUH TaKXKe MPEanoiaraet, 9T0 000CHOBaHUE

OOBHHUTEIHHOTO TE3UCAa B 3HAUYUTECIHFHON Mepe CTPOHUT-
Csl IyTeM IMPEIACTABICHHUS MPEIMETOB M JOKYMEHTOB,
HAXOJALINXCS B PACHOPSDKEHUH HOCTPAJaBIIETro, a Tak-
JKe MIPOBEACHNUS TOPOCOB CBUICTEIEH.

MOXHO BBLICIUTH PsiJi MPEANOCHIIOK, MO3BOJISIO-
IIUX TOBOPHUTH 00 OTCYTCTBHH YCIIOBHH, OCIIOXKHSIOMINX
yCTaHOBIICHHE (aKTUYECKHX OOCTOSTENBbCTB, NPH pac-
CMOTPEHUH JeJ 4YacTHOro OOBHMHEeHHS B cyzxe. Bo-
MIEPBEIX, B CHJIY TOTO, YTO, KaK MPABUIIO, TOCTPAIaBIIUI
W IO, COBEPIIMBIICE MPECTYIUICHHUE, SBISAIOTCSA POI-
ctBeHHUKaMH (28,9 %), xommeramu (21 %), cocemsmu
(15,7 %) mmu COCTOST B HMHBIX COIMATIHHO-3HAYUMBIX
otHomeHusAX (15,7 %), maHHBIE O TMYHOCTH MOCTICTHETO
M3BECTHHI TocTpanaBnieMy. COOTBETCTBEHHO THIIMYHAS
CIIEZICTBEHHAS CUTYAIHs 10 JAaHHOW KaTerOpUH Jell Xa-
paKkTepu3yercsi OTCYTCTBHEM IPEANOCHIIOK MpHMEHe-
HHS KPUMHHAINCTUYECKUX CPEJICTB U METO/OB JUISl yC-
TAHOBJICHHUS JIMIA, COBEPILUBIIETO MpecTyIuieHue. 13y-
YEeHUE MaTepPHaIOB YTOJIOBHBIX JIEJ MOJATBEPIKAAET MPHU-
BesieHHbIe cykaeHus. CorilacHO pesyjbTaTaM IpoBe-
JICHHOTO WCCIICAOBAHMUS, TIOCTPAJAABIINIA HE pacroiarai
JAHHBIMH O JIMYHOCTH JIUIIA, COBEPIIMBIIETO MPECTYII-
nenus, B 18,5 % cimyuaes. [Ipu 3TOM OTCYTCTBHE MEXIY
MMOCTPAJABIIMM W JIMIIOM, COBEPIIHMBIIEM IIPECTYILIC-
HUE, CONMANBHO-3HAYNMBIX CBS3€H pelKo Mpearmonaraet
CUTYAIHIO, IIPH KOTOPOU MPOBEACHUE TPeABAPUTEIHHO-
IO paccieZoBaHus 1o JIeaM 4acTHOro OOBUHEHHS CTa-
HOBHTCS He0OX0auMbIM. COTJIaCHO pe3yJIbTaTaM HCCIIe-
JIOBaHMs, OOJNBUIMHCTBO TaKUX IPECTYIUICHUH Ipouc-
XOJIMJIO HA MOYBE KOH(IUKTOB, BOZHHKIIUX B PaMKax
JIOPO’KHO-TPAHCIIOPTHOTO JIBMXKEHUS, COOTBETCTBEHHO
MMOCTPaIaBIINi 001aja)l TaHHBIME O HOMEpax rocyaap-
CTBCHHBIX PETHUCTPAIMOHHBIX 3HAKOB TPAHCIOPTHOTO
CpeICTBa, HAXOAUBIIETOCS TIOM YIPaBICHUEM JIUIA, CO-
BEPINUBIIETO MPECTYIUICHHE. B OCTambHBIX CIIyYasx mo-
CTpaJlaBIIMM OBUIO WM3BECTHO €Tr0 MECTO pabOTHl WM
YY9aCTHUKH yTOJIOBHO-TIPABOBOTO KOH(IWKTA HWMEIH
00X 3HaKOMBIX. Takum o0Opa3oMm, HECMOTpS Ha OT-
CYTCTBHE COLIMAIIbHO-3HAYMMBbIX CBSI3€H MEXIY JIUIIOM,
COBEPIIMBIINM MPECTYIUICHUE, ¥ MOCTPAJABILUM, II0-
CIIEIHMI pacroyiarai AaHHBIMH, MO3BOJMBIIMMH YyCTa-
HOBHUTb JINYHOCTH MOJCYIUMOTo 0e3 MpOBeAEHHs Ipe-
BapHUTENBHOTO paccieoBaHus. B xonie u3ydyeHus mare-
pHUAOB YTOJOBHBIX JIeJ YacTHOTO OOBHHEHHS OBLI
BCTPEUYCH TOJNBKO OJWH CITydail POBEICHUS IpeIBapH-
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TEJBHOTO PAacCIeIOBaHUS HA OCHOBAHUN HEU3BECTHOCTH
JAHHBIX O JIUIE, COBEPIIMBIIEM IPECTYIUICHHUE.

Bo-BTOpBIX, COBEPIIECHUIO NIPECTYIIICHUS YKa3aHHOU
KaTeropuy, Kak MpaBUio, MPeAIeCTBYeT HaIuuue JJIu-
TENBHON KOH(IMKTHOM cuTyanuu. YKa3aHHas 0COOCH-
HOCTH TIPEJIIONIaraeT CyIIECTBOBAHHE OoJiee IIMPOKOTO
Kpyra JIoKa3aTeIbCTBeHHOW WHQopmMarmu. Hampumep,
CBUJICTEIIMU IO TAaHHOM KaTETOPHH JIeJ BHICTYIAIOT HE
TOJBKO OYEBUINBI COOBITHS MPECTYIUICHUS, HO W JIHIIA,
CTaBIIUE CBUACTEISIMH BBICKA3bIBAHUS YIPO3 B aapec
MOCTPAIABIIETO U CCOP MEXIY CTOPOHAMH KOH(IIUKTA.

B-Tpersux, nWI0, COBEPIIMBIIEE NPECTYIUICHHUE,
TaKkXKe 3aMHTEPEeCOBAHO B COXPAHEHHUH COIHAJIBHO-
3HAYMMBIX CBS3€H M B 3HAUMTEIBHOM KOJIMYECTBE CIIy-
YyaeB MPHU3HAET ce0sl BAHOBHBIM B COBEPIICHUHU MPECTY-
ieHns. Ha nanHblil GakT ykas3pBaeT MIHUPOKOE pacrpo-
CTpaHEHHUE CIy4yaeB NpEKpalleHUs YTOJOBHBIX Hel B
CBSI3M C TMpUMHUpPeHHeM cTopoH (29,5 %) u oTka3oMm oT
oboBuHeHHA (45 %). [lo MaHHBIM TPOBEIECHHOTO HCCIIe-
JOBaHUS, MPHU OTKa3e MOTEPICBIIETO OT MPUMHUPEHUSL
MTOJICYTUMBII TIpH3HAaBall ce0s YaCTHYHO WX MOJHO-
CTBHIO BUHOBHBIM B 13 % OT 1e, 3aKOHYMBIINXCS BBIHE-
CEHHEM IPHUTOBOpa (B TOM HYHCJIE B IMOPAAKE, Mpemy-
cmotpeHHbIM T11. 40 YIIK PO®) [4]. B-ueTBepThIX, mpo-
BEJICHHOE MCCIIeIOBaHNE MOKa3bIBaeT, 4To B 94 % ciy-
4yaeB MPECTyMJICHWE AaHHONW KaTerOpHM COBEPINATIOCh
B IPUCYTCTBUM OYEBUJLICB COOBITUS MNPECTYIJICHUS.
B-1ATHIX, KpUMHHOJIOTHYECKOH OCOOCHHOCTBIO JaHHOTO
BUJA TPECTYIUICHUH SBISETCS MX COBepLIeHHE 0e3
MPUMCHEHHS CHCIHATbHBIX CPEACTB WIH OpyIui
(93 %). Takum 06pa3oM, HEOOXOIMMOCT B TIPOBEICHIH
0OBICKA C IIETBI0 WX OOHAPYXKCHUS, BBIEMKH, a TaKXKe
MIPOBEACHUS TPACOIOTHICCKON IKCIIEPTU3HI HA MPAKTU-
Ke BO3HUKAET KpaitHe peiKo.

HeobxonnMo oroBopuThCs, 4TO IEiCTBYyIOIIEE pOC-
CHICKOE 3aKOHOJATEIbCTBO BKIIIOYAET B MEPEUYCHb eI
YacTHOTO OOBHHEHMS, B TOM YMCJE NPECTYMJIeHUs, HO-
csIllMe HACWILCTBEHHBIH Xapakrep. BBuny yxasaHHoM
0COOEHHOCTH, CIIEICTBEHHAs! CUTYalMs 10 JieJlaM 4acT-
HOTO OOBMHEHUSI OCJIOXKHSETCSI HEOOXOANMOCTBIO IIPO-
BEJICHHUS psAAa HEOTIOKHBIX IPOLECCYANBHBIX JEHCT-
BHI, B YUCJIC KOTOPBIX OCMOTpP MECTa IMpPOHCIICCTBHS,
OCBHJICTEIHCTBOBAHHE, TIPOBEICHIE MEIUIIMHCKON IKC-
MePTU3bI, NCTPEOOBAaHUE 3aMMCeH BUACOHAONIONCHHUS C
OTpaHUYCHHBIM CPOKOM XpaHEHUS U APYyTHE.

YkazaHHas 0cOOEHHOCTH, BEPOATHO, U SIBHJIACh O-
HUM W3 OCHOBaHWH ISl IOSIBJICHUS YK€ MPUBOTUBIINX-
Csl YTBEP)KACHUI 0 HEeIOCTaTOYHOCTU IPOIeCCyaTbHBIX
BO3MOXKHOCTEH W IIPaBOBOIl TPaMOTHOCTH YacTHOTO 00-
BUHUTENS, a CJIE0BAaTEIbHO, U O HEJOIyCTUMOCTH IIpe-
JIOCTaBJICHUS] €My BO3MOXKHOCTH CaMOCTOSITEIbHO IMOJ-
JICPKUBATh OOBHHUTEIBHBIA Te3uc. JIeWCTBUTEIHHO,
MMOCTPaaBIINH KaK YacTHBIA CyOBEKT, HE HaJCIICHHBII
BIIACTHBIMH TOJHOMOYHSIMH, OOJIaZlaeT OTrpaHUICHHBI-
MH, TI0 CPAaBHEHHIO C JOJDKHOCTHBIMH JIMIIAMH, TIPOIIec-
CyaJbHBIMH BO3MOXKHOCTSMH B PaMKax NeSTEIBHOCTH
Mo cobmpaHuio ao0kazaTenbcTB. ClemoBaTeNbHO, TPH
HEOOXOJMMOCTH TPOBEACHHS HEOTIOXKHBIX MpPOLECCy-
AIBHBIX JCHCTBUI OyZeT BBIHYKIEH 00pamarscst K op-

raHaMm IpeJBapUTEIbHOrO pacciieoBaHus. Mexay Tewm,
Ha Hall B3rjiga, TPpUBEACHHOC 00CTOSITENILCTBO HE SIBJIS-
€TCA JOCTAaTOYHBIM apryMEHTOM Jid OTpaHUYCHUS MIpa-
Ba IMOCTPAJaBIIEro Ha CaMOCTOSTENbHOE O00OCHOBAaHUE
OOBHHHUTEIBHOTO TE3NUCA.

Bo-1iepBbIX, YacTHBII HOPSAIOK YTOJOBHOTO Ipeciie-
JIOBaHUS HE WCKIIFOYACT BO3MOXKHOCTH OOpaIieHHs I0-
CTpaJaBIIETO C 3asBICHHEM O COBEPIICHHUHU TPECTYILIC-
HUS B OpTaHbl, OCYHICCTBILIOIINE MpeABapUTEIHHOE
paccienoBaHne, KOTOPBIE, B CBOIO OYepenb, OOs3aHbI
MIPOM3BECTH HEOTJIOKHBIE MPOLIECCYaNbHbIC AEHCTBHS B
X0JIe PEIBAPUTEIHHON MPOBEPKH MOIYYCHHOTO CO00-
LICHMs, a BIIOCJIEICTBUU IepeaaTh €€ pe3yibTaTbl MU-
POBOMY CyIlb€ BMECTE C 3asiBJICHHEM IOCTPaIaBLIEro B
COOTBETCTBUU C HOpMoOi 1.3 4.1 cT. 145 VIIK P®.
[IpuBeneHHOE TOJIOKEHUE 3aKOHOAATEIbCTBA MOYKHO
paccMarpuBaTh Kak TapaHTHIO OOecIieueHMs I10CTpa-
JABIIEMY JOCTYIA K MPaBOCYAHIO MPH BO3HUKHOBEHUHU
YCIIOBHIA, OCIIOKHSIOIINX YCTAHOBJICHUE (DAKTHIECCKHUX
0OCTOSTENBCTB eI,

K tomy xe B 89 % ciryuaeB mocTpasaBIIne IIE€PBO-
HavaJbHO OOpamaroTcs C 3asBICHHEM B OpTaHbI BHYT-
perHux nen. ['paxkaane B OONBIOIMHCTBE CIIydaeB HE 00-
palialTcs 3a IOPUAUYECKON MOMOIIBIO U HE BIIAJICIOT
HGO6XO)II/IMI)IMI/I IMpaBOBBIMU 3HAHUAMH, II0OTOMY HE
3HAaKOMbI C YCTAHOBJICHHBIM 3aKOHOM IIOPAAKOM BO3-
Oy>kKIeHUs YTOJOBHBIX e YacTHOTOo oOBuHeHUs. [1pu-
BeZieHHas1 nudpa MO3BOJISIET CHeNaTh BHIBOJ, COTJIACHO
KOTOPOMY IIOCTpa/iaBIIUE INpPU TPHHATHUA DPELICHHUS O
TOPSAKE TTOJIa4YH 3asBIICHUS PYKOBOJCTBYIOTCS HE JCH-
CTBYIOIINM 3aKOHOJATEIECTBOM, a CIIOKHABIIMMUCS B
00IIeCTBE TPEACTABICHUSAMH O IODKHOM ITOBEICHHUU B
Cllydae coBepIIeHHs mpecTymuieHns. CkazaHHOE HE TOo-
3BOJSIET pacCMaTpPUBATh CIIOKHBINYIOCS TPAKTHKY Kak
CBUJIETEIIECTBO OTKAa3a IMOCTPAJIABIINX OT aKTHBHOM IO-
3UIUH.

COOTBETCTBEHHO CYIIECTBYIOIIEE TPABOBOE PEryJIH-
pOBaHHME HE yCTpaHSeT BO3MOXKHOCTH OPraHOB IpejBa-
PHUTENBEHOTO pacCieOBaHUsI CBOCBPEMEHHO BBISIBUTH
HEOOXOJMMOCTh TPOBEJICHNSI HEOTIOXKHBIX IPOIIECCY-
ANBHBIX JICWCTBUI M MPOBECTH WX B PaMKax MPOBEPKH
COOOMICHUS O MpecTyIicHnd. [I[puHIMas BO BHIMaHHE
TOT (haKT, YTO B XOZE WCCICAOBAHMS HE OBLIO OOHApy-
JKEHO CIy9aeB OTKa3a MOJDKHOCTHBIMHU JIMIIAMH B TIPHU-
HATHH ¥ (WIH) TIPOBEpPKE 3asBICHHUS O MPECTYIUICHUH
YacTHOTO OOBHMHEHHS, MOKHO TOBOPUTH 00 OTCYTCTBUHU
MPEANOCHUIOK IS YHU(DHUKAIIUU TTOPsIIKa BO30YKIEHUS
yroJOBHOTrO Jena. Jlpyrumu ClioBamMH, YHU(DHKAIHS
MPOLEAYPEl B JaHHOM CJIy4dae BBICTYIIUT HE AOIOIHH-
TEJBHOM rapaHTHel 00ecreueHus TOCTPaaaBIIeMy J10C-
TyIla K IPaBOCYAMIO, 8, HA0OOPOT, JIMIINT €ro BO3MOX-
HOCTH TIPHOETHYTh K MEHee OOpEMEHUTENbHON Ipolie-
Iype WHUIHHAPOBAHHS YTOJOBHOTO CYIOIPOM3BOJICTBA
MIPA OTCYTCTBUHU YCJOBHH, OCIOKHSIOMINX YCTaHOBIIC-
HUE PAKTHIECKUX 0OCTOSITEICTB AeTa.

Bo-BTOpEIX, BpsA MM MOXHO yTBEP)KIOATh, UTO, H3-
MEHHB TOPAJOK YTOJIOBHOTO IIPECIECIOBAHUS 33 COBEp-
IIEHHE MPECTYIUICHNH, MPEeIyCMOTPEHHBIX CT.cT. 115,
116 YK P®, 3akoHOAaTElIb CMOXET OOCCIEYUTh CBOEC-
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BPEMEHHOE pearupoBaHUE PABOOXPAHUTEIBHBIX Opra-
HOB Ha COBEpIIEHUE IpecTyiuleHus. Jleno B TOM, 4TO
YKa3aHHBIC IPECTYIUICHUS. HOCAT JIATCHTHBIN Xapakrep,
COOTBETCTBCHHO KpailHe peAKo MomajaroT B IOJIe 3pe-
HUSI OPraHOB IPEIBAPUTEILHOTO pacCiIe0BaHus BCIe -
CTBHE CaMOCTOSTENBHOTO OOHapyskeHusi. TakuM oOpa-
30M, OIEPATUBHOE YCTAHOBIICHHE OOCTOSTEIBCTB COOBI-
THUS TIPECTYIUICHUSI CKOpPEe 3aBUCHT OT CBOEBPEMEHHO-
CTH OOpamIeHusl TPaXKAaH, HEXETH OT (GOPMBI YTOIOB-
HOTO TIPECIICZIOBAaHMs 3a COBEpIICHHWE paccMaTprBae-
MBIX COCTAaBOB IIpECTYIUIEHMH. B cBoro ouepenp, mo-
CTpajaBIINe B OOJIBIIMHCTBE CIy4aeB OOpaIIaroTCs C
3ad4BJICHUEM B MPAaBOOXPAHUTCIIBHBIC OpPraHbl CITYCTs
HECKOJIbKO JHEeH mocie coObitus mnpectyruienus. Co-
TJIaCHO pe3yJibTaTaM M3y4eHHUs YTOJOBHBIX Jel, B 87 %
cllyyaeB NPUYMHEHHS Bpesia 3/10POBBI0 HECOBEPIIEHHO-
JIETHUM YTOJIOBHBIE JieJ1a BO30YXKIAIOTCSl IO COOOIICHH-
SIM, TIOCTYIHBIIUM W3 METUIIMHCKUX YUYPEKICHUA WIN
OpPTaHOB OTCKH U IONCYUTEIBCTBA, YTO TaKXKE MPEIIo-
Jaraet OIpeesieHHBI BPeMEHHON MPOMEXYTOK CO JTHS
COBEPIICHHS MPECTYIUICHUS.

Takum 00pa3oM, HEOOXOAWMOCTH IPOBEACHHUSA He-
OTJIO’KHBIX NPOLIECCYAIbHBIX AECUCTBUN HE MOXKET CIIy-
JKHUTb OCHOBAHUEM JIs1 BbBIBOZA O HeO6XO}II/IMOCTI/I YHHU-
(uKanuK MopsAAKa YTOJOBHOTO NPECIeIOBAHUS WIH Tie-
pecMoTpa nepeyHs Jiell YaCTHOTO OOBHHEHHS B CTOPOHY
COKpAIlleHUs.

CkazaHHOE ITO3BOJISICT CJEaTh BBIBOJ, YTO B 0OJIb-
[IMHCTBE CJIy4aeB CIIEACTBEHHAs CHUTyalus IO JiejlaM
YaCTHOTO OOBMHCHHUS XapaKTEePH3YETCSI OTCYTCTBHEM
YCIIOBHM, OCIIOKHSIOIINX YCTAaHOBJICHHE (DaKTHIECKUX
00CTOATENBCTB ena. BMecTe ¢ TeM 3 Io00ro mpaBmia
CYIIECTBYIOT HCKJIIOUEHHS, U B pAIC CIy4aeB 0OCTOS-
TEJBCTBA CIICICTBEHHOW CUTyaIlMu OYAyT CBUICTENHCT-
BOBaTh O HEOOXOIMMOCTH ITyOJIMYHOTO TOpPAIKA YTO-
JIOBHOTO TpeciiefoBanus. [loaTtomy rapantueil moctu-
JKCHUsI LleJiell yTOJIOBHOTO CYyJIONPOM3BOACTBA U obec-
MIEYEHNs] TIOCTPaJaBIIeMy JIOCTyIa K IPaBOCYIUIO TaK-
e SIBJISIETCS YCTAHOBJICHHE BO3MOXKHOCTH TPOBEACHHS
MIPEABAPUTEIBHOTO PacCiIeJOBaHUsl TPU HAIWYUH yCII0-
BHI, OCIIOKHSIOMIUX YCTaHOBIICHHE (DaKTHUECKUX 00-
CTOSITEILCTB JICIA.

[To HamreMy MHEHHIO, NEHCTBYIOIIEE 3aKOHOATEIh-
CTBO HEKOPPEKTHO pa3pelaeT MpoOiieMy OIpeIeTICHHs
MOpSAKA YTOJIOBHOTO TIPECIEOBAHMUS MPH HAINIUN YC-
JIOBHH, OCJIOXXHSIOUINX YCTaHOBJICHHE (aKTHUECKHIX
o6crosTenscTB Aena. CTOMT OTMETHTh, YTO B MEPBOHA-
yanpHOU pemaknuu aerctByroniero YIIK PO ykazannas
rpymmna oOCTOSITENbECTB BOBCE HE paccMaTpuBallach Kak
OCHOBaHME [UISl NPOBEICHUS IPEABAPUTEIBHOTO pac-
CJICIOBAHUsI MIPU COBEPILCHUU IPECTYIUICHUS, OTHOCS-
mierocst K JieflaM 4acTHOTO OOBMHEHHs. B03MOXXHOCTB
MIPOBEACHUS MPEIBAPUTEIEHOTO PACCIICIOBAHUS CBS3bI-
BaJach MCKIFOYUTENBHO C OOCTOSATEIHCTBAMH, OTPAHU-
YUBAOIIUMH YTOJIOBHO-TIPOIIECCYaTbHYIO eecrnoco0-
HOCTh YaCTHOTO OOBHHHUTENS. TOJBKO MOCIE PaccMOT-
PEHHSI COOTBETCTBYIOUIMX BOIPOCOB KOHCTUTYIIHMOH-
HbIM Cysiom P® B u. 4 c1. 20 YIIK P® 6bl1n BHECEHBI
HU3MCHCHHMUA, 065{3I)IBaIOHII/Ie JOJIKHOCTHBIX JIMIY B036y)K-

JaTh YTOJOBHBIC Jiefla NPH HEM3BECTHOCTH IAHHBIX O
JIUIIE, COBEPIIUBIIEM TPECTYTUIEHUE [5].

Jymaertcs, uyTo HapsIy ¢ MpsIMO yKa3aHHBIM B 3aKO-
HE CllydyaeM, OCHOBaHHMEM Ul BCTYIJICHHUS OPIraHOB
MIpeIBapUTEILHOIO paccieloBaHusl B YTOJIOBHOE CyIO-
IIPOM3BO/ICTBO TI0 JIeJIaM YaCTHOTO OOBHUHEHHS JIOJKHO
SIBIISITBCSL JTI000€ YCIIOBHE, OCJIOXKHSIONIEE YCTaHOBIIE-
HUE (PAKTUYECKHX OOCTOSTENBCTB JIeJ1a, COOTBETCTBEH-
HO TPEMSTCTBYIOIIEE MMOCTPAAABIIEMY CaAMOCTOSATEIBHO
MIPeACTaBIsATh OOBHHEHHE B cyae. Hanpumep, orcyTcer-
BHE WJIM HEU3BECTHOCTD JAHHBIX 00 OUEBHINAX MPECTY-
IUIEHUs WIN NMPUMEHEHHE K IMOCTpPaJaBIIEMy HE3aKOH-
HBIX METOJIOB BO3ICHUCTBUS C IENBIO MPUHYKICHUS OT-
Ka3aThCsl OT YTOJIOBHOTO IMPECIEOBaHUs B TOU ke cTe-
NEHU MNPEMSITCTBYIOT CaMOCTOSTEIbHOMY IIpe/icTaBlie-
HUIO OOBHMHEHUS mocTpanaBmnM. Kak mokaspiBaioT pe-
3yAbTaThl U3yYEHUs MPaKTHKH, 72 % OT Jel, paccMoT-
PEHHBIX NP OTCYTCTBUU OYEBUALICB COOBITHS TPECTYII-
JICHNS, 3aKOHUYMJIMCH BBIHECEHHEM OIPABIATEILHOTO
npuropopa. OCHOBaHHMEM TAaKOTO PELICHHS SBISIOCH
OTCYTCTBHE IAHHBIX, MO3BOJIIOIINX YTBEP)KIATh, UTO
HMMEHHO MOJICYIUMBIA COBEPIIMI ACHCTBUS, TTOBICKILINE
Bpel 3I0pOBbI0 (TIpUYMHEHHE (U3UYECKON OOJH) TIo-
CTpa/iaBIIEMy .

Kpowme Toro, n3yueHne MaTepuaioB yTOJOBHBIX J1E
MOKa3bIBACT, YTO CAMBIM PACHpPOCTPAHEHHBIM OCHOBA-
HUEM [yl IPOBEIEHHsI MIPEIBAapUTEILHOIO PacciieoBa-
HUSI U3 PacCMaTPHBAEMOHN TPYIIIBI SBISETCS COEIMHE-
HHUE YTOJIOBHBIX €], BBUIY OOBHHEHHMS JIHMIAa B COBEp-
IIEHNH COBOKYITHOCTH TIPECTYIUIEHWH, OJHO U3 KOTO-
PBIX OTHOCHTCS K IyOJMYHOMY TOPSAKY YTOJIOBHOTO
cynonpon3BoacTsa (20 %). Ykazannas nnugpa sBisercs
pe3yIbTaTOM HM3YyYEHHMs [T, PACCMOTPEHHBIX MHPOBBI-
MH Cy[BbSIMH, CIIEIOBAaTEIbHO, HE YUHTHIBAET CIIydaes,
HE OTHOCAIIMXCA K UX MOJACYAHOCTH. Takum obpas3om, B
JNEHCTBUTENFHOCTH [10JI1 MPUMEHEHUS yKa3aHHOTO OC-
HOBaHUS JJs TPOU3BOACTBA NpEIABApUTEIBHOIO pac-
CJICZIOBaHUsI MO JieJlaM YacTHOTO OOBHMHEHHUS CYIIECT-
BeHHO Ooubine [6]. OTaenpHOE paccCMOTPEHUE TIPECTYII-
JICHNH, COBEPLIEHHBIX OJTHUM JIUIIOM, TIPUBEAET K HE0O-
XOANMOCTH y4YacThsl MOCTpPaJaBIIero B 00OMX Ipoliec-
cax — B OJIHOM Cllydae Kak ITOTEpIIEBILETO, B JPYIOM
KaK CBHJETENS, YTO HEM30eXKHO NMpUBENET K yBEnnde-
HUIO KaK MaTEpPHAIbHBIX, TAK ¥ BPEMEHHBIX H3JEPIKEK,
CBSI3aHHBIX C CyIONpPOM3BOACTBOM. CKa3aHHOE MO3BO-
JISIeT paccMaTpuBaTh TAaKOW MOPSAOK Kak 3aTPyIHSIO-
UIUH AOCTYII K PABOCYAUIO.

HenocTaTtku mpaBoBOro peryjiupoBaHHs B paccMat-
pHBaeMoO 00JIacTH KacaroTcs HE TOJIBKO MEPEYHs! OCHO-
BaHMW JUI OrpaHMYEHHUS] YAaCTHBIX Hayajl yrojOBHOTO
MpeciIeIOBaHUs, HO U MOCIEACTBUI HAIN4Usi COOTBET-
CTByIOLIMX OcHOBaHMH. Hampumep, nonoxenue u.4
cT. 20 VIIK P® ycranaBnuBaer, 4TO IpU HEU3BECTHOC-
TH JAaHHBIX O JIMIE, COBEPLIMBIIEM NPECTYIUICHHE, CTa-
HOBHTCS BO3MOXKHBIM HE TOJIBKO HPOBEACHHE Mpe/aBa-
PHUTENBHOTO PACCIEIOBAaHNSA, HO W OIPaHHYCHHE IIpaBa
MOCTPA/IaBIIET0 HAa PACHOPSKEHUE MPEIMETOM YTOJIOB-
HOTO CyJONPOHM3BOACTBA. ByKkBanbHOE TOJIKOBaHHE pac-
CMaTpPHBAEMOM HOPMBI IO3BOJISIET CHENaTh BBIBOJ, CO-
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IJIACHO KOTOPOMY 3aKOHOMATeNIb HeOOOCHOBAHHO pac-
IHPIpS[eT O6'I)€M BMCIIATCIbCTBA HpaBOOXpaHI/ITeHBHBIX
OpPraHOB B MPECICIOBAHUE IO JeJIaM YacTHOTO OOBHHE-
Hus. [Ipexae Bcero, HEMOHITHO, KAKAM 00pa30M HEHU3-
BECTHOCTh JTAHHBIX O JIUIC, COBCPIIMBIICM MPECTYILIC-
HUE, CBUJCTEIBCTBYET O HEOOXOAMMOCTH OTPaHUYCHUS
MpaBa MOCTPAAABIIECTO HA YYACTHE B PEIICHUH BOIPOCA
0 BO30Y>KICHUU yroJoBHOTO nena. Kpome mpodero, kak
YK€ TOJYEpKHUBAIIOCh, pacCMaTpHBaeMoe OOCTOSATEINb-
CTBO HE BCETIa MPEIIoIaraeT CUTYaINIo0, IPA KOTOPOH
MPOBEJICHUE TPEIBAPUTEIHLHOTO PacCiIeIOBaHUS CTaHO-
BHUTCSI HEOOXOIUMBIM.

Cka3aHHOE MO3BOJIACT CIENIaTh MPEATIOKCHHE O JI0-
nonHeHuu cr. 20 VIIK PO nonoxeHreM cleayroiero
conepxanus: «CrenoBateib, JO3HABATENb MPU IONY-
YCHHU 3asIBJICHHS MOCTPAJaBIIErO 00s3aHBI BO30YIUTH
YTOJIOBHOE JICNI0 O TPECTYIUICHHUH, MPEITyCMOTPECHHOM
4. 2 c1. 20 YIIK P® npu HEM3BECTHOCTU AAHHBIX O JIH-
IIe, COBCpIIUBIIEM MPECTYIUICHUE, HEU3BECTHOCTH JIaH-
HBIX 00 OYEBHALAX MPECTYIUICHUS MU UX OTCYTCTBUH,
TIPH COBEPIIIEHUH JINIIOM COBOKYITHOCTH IIPECTYTIICHUH,
OITHO M3 KOTOPHIX IOJDKHO PACCMATPUBATHCS B MOPSIKE
myOaMYHOr0 OOBHHEHUS (HEOOXOIUMOCTH COCIMHEHUS
yFOHOBHBIX )ICJ'I) N UHBIX yCJ'[OBI/IHX, OCJIIOXKHAOIITNX yC-
TaHOBJICHHE (PAKTUUCCKUX OOCTOSTENIBCTB ACia, B CYIC».
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