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CYINHOCTHb CAMO3AIIMTBI 'PAYKIAHCKUX ITPAB
O.1. KapnauesBa

3ammra CyObEKTUBHBIX IPAXKIAHCKUX IPAaB M OXPAHAEMBIX 3aKOHOM HH-
TEPECOB OCYIIECTBIIAETCS B MPEIYCMOTPEHHOM 3aKOHOM IOpSAKE, T.€. IO-
CpPE/ICTBOM NPUMEHEHHS HaUIeKaIeH (POPMBI, CPEJICTB U CIIOCOOOB 3aIUTHI.

3aKoHOmAaTENb BBIACIWI CAMO3AIIUTy B KayecTBE OJHOTIO M3 CIIOCOOOB
3alMTHl TPAXIAHCKUX TpaB. Takas MO3WIMS IOJBEpraercs 0OOCHOBAHHOM
KpPUTHKE CO CTOPOHBI psifia aBTOPOB. B ropuauueckoil IuTepaType CyIECT-
BYIOT Pa3iM4YHbIC TOYKH 3PEHUST OTHOCUTENBFHO KiIaccupukarmy ¢hopM 3aru-
TBI TpaXXTaHCKUX IpaB. Hambomee pacmpocTpaHeHHOW W, HA MOW B3IIIAL,
6onee TouHOU sBisiercst Touka 3peHus A. I1. CepreeBa, KOTOpBIH Iojaraer,
9TO (pOpMa 3aLTUTHI MIPEACTABISET COOOH KOMIUIEKC BHYTPEHHE COTJIACOBaH-
HBIX OPTaHM3AIMOHHBIX MEPONPHUIATHI IO 3aIlIUTe CYOBEKTHBHBIX IpaB U
OXpaHSIEMBIX 3aKOHOM HHTepecoB. [Ipn 3ToM OH menuT (OpPMBI 3aIIUTHI HA
IOPUCAVKIOHHYIO ¥ HEIOPUCAUKIIHOHHYIO.

Heropucaukimonnas ¢opma 3amuTsl OXBaThIBACT JEHCTBHS TPaXIaH 1
OpraHu3alyil MO 3alUTe TPaKJAHCKHUX MPaB U OXPAHAEMBIX 3aKOHOM HHTE-
pecoB, KOTOPBIE COBEPIIAIOTCS UMHU CAMOCTOSATEIBHO, 0€3 oOparieHns 3a 1o-
MOIIBI0 K TOCYAApPCTBY WM WHBIM KOMIIETEHTHBIM OpraHaM (camo3alura
TPaXIAHCKHX IIPaB).

VYkazanHsle GOpMBI CIedyeT pa3TpaHUINBATH IO CIETYIOIIUM KpUTEpH-
sM. B mepByro odepesp B 3aBHCHMOCTH OT CYOBEKTOB, CIIOCOOHBIX NpHMe-
HSITb IPAaBOOXPAHUTEIBHBIE MEPBI K HAPYIIUTEIO IPaXkJaHCKHUX MPaB.

ITpenensr ocymiecTBICHNS CIIOCOOOB 3aIIUTHI TPAXKAAHCKHUX IpaB, 00be-
JIMHEHHBIE B KXAYI0 U3 (opM, onpeaensiores mo-pasHoMy. Crocobdam 3a-
IIATHl B paMKax IOPUCAUKINOHHON (OpMBI MPHCYIIH 0OIIHe Ipesensl 0cy-
IIECTBJICHUS TPAKAAHCKUX MpPaB, YCTAHOBJIECHHBIE, B yacTHOCTH, cT. 10 'K
P®. B orHomeHnn cnoco0oB camozamuTsl [ 'pakmanckuil komeke PO u
MPaKTHKa €r0 MPUMEHEHHNS BEIpadOTall CaMOCTOSITENbHBIE MTPEAEIBI OCYIIIe-
CTBJICHHSI, UMEHYEMBIE 3a4aCTyI0 KPUTEPUSIMH IIPABOMEPHOCTH.

IOpucnuknroHHbIe CIOCOOBI 3AIIMTHI, KaK IPaBWIO, PEATM3YIOTCS B
paMKax CTPOro periJaMeHTHPOBAHHOM 3aKOHOM IPOLENYPHI, YCTAaHOBICHHON
IpoLeccyalbHBIMI HOpMaMH. BenencTBre 3Toro ykasaHHBIE CIIOCOOBI MMeE-
10T XapaKTep YHUBEPCAIbHBIX U IPUMEHHMBI KO BCEM KaTECrOPUSAM TPaXKIaH-
CKHX IPaBOOTHOLICHHUH.

IMopsnok mpuMeHeHnsT croco0OB 3alUTHI TPAXKIAHCKUX IPaB B paMKax
pa3nnuHbIX (GopM TakKe pasnuueH. s peanusanuy Mep CaMO3allUThl Xa-
PaKTEpHO, YTO OHM MOTYT OBITH BIOCIEICTBUM OOXKaJIOBaHBI B CyIE WIH
WHOM KOMIIETEHTHOM OpIaHe, YTO SIBJISIETCS CBOEOOpa3HOi rapaHTHel co-
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OJFOZICHUS 3aKOHHBIX TIPaB W MHTEPECOB JIMI[A, HAPYIIUBIIETO YYXKOE MPABO,
Y TI03BOJISICT OTPAINTh TPAKIAH W IOPUIMYCCKUC JIUIA OT BOBMOXKHBIX CITy-
4acB CaMOYIIPABCTBA CO CTOPOHHKI JIUII, PEATTH3VIONIUX JICHCTBUTEIBHOE FUTH
MIpemoiaracMoe paBo Ha CaMO3aITHTY.

TpamurmmonHo B prmocodun u JIoTHKE MOHITHE «(HOopMay paccMaTpHUBa-
€TCS B COOTHOIICHHUU C TMOHATHEM «COACpKaHUe». [I[pUMEHHUTETBHO K pac-
CMaTpUBAEMOH MPABOBOM KaTETOPUH CUUTAIO, UYTO CAMO3AIINTA TPAKITAHCKUX
mpaB sABJsieTCS (HOPMOI 3aIUTHI TPAKITAHCKUX MPaB, OOBEIUHSIONICH B CBO-
€M COfIepKaHUH KOHKPETHBIEC CIIOCO0BI (HeoOXomuMasi 000pOHa, CaMO3aIuTa
IIpaB B COCTOSTHUM KpaifHeH HEOOXOMMOCTH U T.1I.), KOTOPEIE COCTABIISIOT €€
coJiep>KaHue.

IMox crocobamu 3amUTEI CYOBEKTUBHBIX TPaXKIAHCKUX TPaB ITOHIMAIOTCS
3aKpeIUICHHBIC 3aKOHOM MAaTepHATFHO-TIPABOBEIC MEPHI TPUHYIUTSIHHOIO Xa-
pakTepa, TOCPEICTBOM KOTOPBIX TPOW3BOIUTCS BOCCTAHOBJICHWE (TIPU3HAHIC)
HapYIICHHBIX (OCIApHUBaEMBIX) MPaB U BO3JCHUCTBUE Ha TpaBoHapymmTenst. O0-
i nepedeHs 3Tux Mep aaercs B cT. 12 'K PO, 4to He ucKiroyaeT ycTaHoBIIe-
HUS «MHBIX CIIOCOOOB, HE IPEAYCMOTPEHHBIX 3aKoHOMY (cT. 12 'K PD).

IMPU3HAHUE ITPABA COBCTBEHHOCTHU KAK CITIOCOB
3AIIUTHI ITPAB HA HEABUKNMOE UMYIIECTBO

C.A. KpacHoBa

CymiecTBOBaHHE TAKOT0 CIOco0a, Kak MpU3HAHUE NTPpaBa COOCTBEHHOCTH,
BBIBOJIMTCS] YUEHBIMH M CYA€OHBIMHU OopraHamu n3 HopMbl cT. 12 T'K PO, 3a-
KPEIUIIOIEeH B KayecTBE OJHOTO M3 BOSMOMKHBIX CIIOCOOOB 3aIIUTHI TPax-
JTAHCKUX MpaB IpU3HaHME NpaBa. B To e BpeMs B 3aKOHE HE OIPEAEICHbl HU
YCIIOBHSI IPUMEHEHHsSI TAHHOTO CPENICTBA 3aIIWTHI, HU cdepa ero JeHCTBHS,
YTO MPUBOJAUT K OTCYTCTBHIO HEOOXOIMMOTO €AWHOO0Opasusi B cyneOHOM
MPaKTHKE: MCKA O TPHU3HAHWM TIpaBa COOCTBEHHOCTH, MO3BOJIIOLINE B CY-
JIEOHOM TOPSJIKE MOATBEPIUTH MPHHAIICKHOCTh BEIIN HCTILY, HPEIbSIBIIS-
IOTCSl B Pa3JIMYHBIX CHTYyalMsIX, B TOM YHCIIE U JUIs OCHApUBAHMs 3aperucT-
PHPOBaHHOTO MpaBa Ha OOBEKT HEBIKUMOCTH, KOT/Ia UIMEIOIIAsICS B peecTpe
3aITiCh O MpaBe COOCTBEHHOCTH JIMIA HE COOTBETCTBYET NEHCTBUTEIHLHOCTH.
WupMu croBamy, MpaBO COOCTBEHHOCTH 3aperMCTPUPOBAHO Ha HMMS JIMIA,
KOTOpOE He SBIISIETCSI COOCTBEHHUKOM JaHHOTO 00BEKTa HEJBIKIMOCTH.

IIprMeHeHne ucka o MpU3HAHUY MpaBa Il OCHApUBAHUS 3apPETUCTPUPO-
BaHHOTO TPaBa HAXOJIUT 0OOCHOBAaHME B COBPEMEHHON HayKe IPa’kIaHCKOTO
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