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MIOCHEACTBUAX PEOPraHM3alMH — BO3HHKAET HOBOE IOPHANYECKOE JIMLIO, KO-
TOpPOE 3aMCHSET PEOPTaHH3OBAHHOE T10 BCEM NEpEelleIIHM K HeMy o0s3a-
TeNLCTBaM (WM MPOHCXOMMT CYLISCTBEHHOC H3MCHCHHE HMMYILCCTBCHHOI'O
MOOXKEHHA YKC CYILECTBYIOLIEr0 PEOpraHU30BaHHOIO CyOBCKTa, KOTOPbIH
yXKe He MOXeT GbITh OTOXKIESCTBIIEH C CYLICCTBOBABLIMM A0 PCOPraHH3aLIMH).
TIpu 3TOM npekpallieHHe AeATEAbHOCTH OJHOrO IOPHAMYECKOTO JIMLA BBICTY-
TIAeT HE KaK Lie1b PeOpraHM3alty, a JIHLb KaK CONYTCTBYIolee ¢H SBACHHE,
BHELHee N0 OTHOLUEHWIO K Leind peopranmsauuu. Ciaeayer OTMETHTb, 9TO
mp¥ HeoOXOAUMOCTH MOJHOTO MPEKPALIECHHS IOPHIHYECKOTO JHLA Lieneco-
obpa3Hoii Oyner ero THKBHAALMSA.

OcoBeHHOCTH TIpOLELYpPhl PEOPraHH3aLMM KaK CReyuaibHoo Criocoba
CO3JaHHA IOPUANYCCKHX JIML, B TOM YUCIE XO3AUCTBEHHBIX OOILECTB, 3aKIi0-
9aI0TCA B TOM, YTO HOBOE HOPHANYECKOE JIMLIO:

1) cospaerca Ha Ga3se yxe CYLHECTBYIOWEH OpraHM3alMi, ABAAIOLIEHCA
IOPHOMYECKHM JIHLIOM;

2) sBASETCA NMPaBONPEEMHHKOM PEOPraHN3yeMOro IOPHINYECKOro JIMLa,
KOTOpOe MOC/€e peopraHM3alMH NpeKpallaeT CBOE CYLIECTBOBAHHME (KpoMe
peopraxMsanuu B popme BbIAENEHHUS).

TakuM 006pa3oM, HCXOIA U3 COAEPXKAHUA A€HCTBYIOLIErO 3aKOHONATENb-
CTBa, @ TAKXKE UE/NEBOH HANpaBJIeHHOCTH PeOpraHu3aliiy, AONYCTUMO JaTh
clemylollee OnpeneeHHe: peopanu3ayus — 3Mo Cneyuaibibli cnocob co-
30QHUA HOBbIX 10puUduYecKux auy Ha 6ase cywecmeyiouux opanusayuil, co-
RPOEOHCOTIOWUIICA NPABONPEEMCMBOM MEHCOY HUMU.

ONPEJEJIEHHUE HAYAJIA TEYEHUA CPOKOB
B I'PAKITAHCKOM ITIPABE: 3AKOH U ITPAKTHKA

E.B. Jlazapesa

Bonpoc o Hauane TeueHHss CPOKOB B IPaXXIXAHCKOM MpaBe, HECMOTPA Ha
onpegeneHHocTh B €T. 190 TK P®, sasasercs Z0BONBHO C/IOKHBIM Ha Mpax-
THKE M KaK CJISCTBHE JUCKYCCHOHHBIM B TEOPHHM.

B HeKOTOphIX [Pa)KAaHCKO-TIPaBOBLIX AOrOBOpax {(JOroBOp MOCTAaBKH,
JOroBOp NOJPAAAa) CPOK SBJIAETCA CYLUECTBEHHBIM YCJIOBHEM, NO3TOMY CPOK
B JIOrOBOpE AO/DKEH ObITH 4€TKO ONpeAeneH, [OCKOAbKY B POTHBHOM ClY-
qae A0roBop GymeT cYHTaThCcA HE3AKTIOUYEHHBIM.

Cornacho cr. 190 I'K P® cpox Moxer ObITh orpeaeneH KaneHAapHon
JATOH HIH MCTEYEHMEM MEpHOJa BpEMEHH, KOTOPbli HCYUCIAETCA rOJaMH,
MecALIaMH, HEJENAMH, AHAMH WiIH vacaMH. Kpome Toro, cornmacHo gaHHoi
CTaTbe CPOK MOXET ONMpEAEAThCA TAKKE YKA3aHHEM Ha cOOBbITHe, KOTOpoe
IO/DKHO HEeM30EeXKHO HaCTYIHUTb.
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Cor:iacHo cr. 708 'K P® B gorosope nogpsia yka3slBaloTcs HayaJIbHbIA
H KOHEYHBIA CpOKH BbINOIHEHHA pabor. Ha nmpoTshkenun MHOTHX €T npak-
THKYIOIIUE IOPHUCTBI, 3aK/II04as JOTOBOPHI NOApAAa, ONpEAeIAIH HaualbHbid
CPOK BBITONHCHHA paboT rmyTeM yKa3aHus Ha coBepllieHHE ACHCTBUIA no me-
PEUHCICHHIO aBaHca, NMPELOCTaBICHHIO AOKYMEHTALMH, NMOANHCAHHIO A0ro-
Bopa. B maHHOM ciyyae n caMM CTOPOHBI, H cyaeOHasd NpakTHKA CUMTAlH, YTO
YCIIOBHE O CPOKE COIVIacCOBAHO, HaualbHBLIH CPOK BBLIMTONHECHUSA paboT jxocra-
TOYHO onpcheneH. Tak, MpH nepeyHciIeHHH aBaHca €CTh Jara IUiaTexka, IpH
NOANHCAHUH JOrOBOpPAa €CTh J1aTa NMOIMHCAHUA JOTOBOpA, CACAOBATCILHO, HC-
X0ls M3 OOIIMX MpaBIT TCYCHUA CPOKOB NpPHCTYNHTB K paboTam MOAPAXYHK
JIOIDKEH Ha CIIEAYIOIMH IEHb M0CTE COBEPLICHUA YKA3aHHOrO ACHCTBHS.

B Tocranosnennu GAC 3anaano-Cubupckoro okpyra ot 06.12.2006 r.
aes1o Ne ©04-7986/2006(28858-A45-38) ckazano, 4TO CyARI NEPBOH W anei-
JAUMOHHON HHCTARUMHA NPHILTH K NPaBIILHOMY BLIBOAY O TOM, UTO JOr0BOp
noapsaa AB;ISETCA 3aKITHOYCHHBIM, IIOCKOIBKY B JOrOBOpE NEPEYEHb H CPOKH
BBINOJTHEHHS ITATIOB NPHBCAEHH! B KaleHAapHOM IL1aHe paboT, AasionieMcs
HEOTbEMIIEMOH YacThIO AOrOBOPA, KPOME TOrO, JOrOBOPOM NpPEIyCMOTPEHO,
YTO ATHTENLHOCTL BHINOIHEHHS pabor cocrasnser 270 nHeii ¢ Havana ¢H-
HaHCHpOBaHHs paboT 3aKa3uHKOM B COOTBETCTBHM C TPEAYCMOTPERHLIM MO-
PAAKOM OI1aTh! paboT 3aka3zuHKOM.

Mocranos:ieHneM ®AC Vpasisckoro okpyra or 22.01.2009 r. no aeny
Ne A60-11405/2008-C3 zorosop mozapsaa Takke ObLl NPH3HAH 3aKIIOYEH-
HbBIM, TIPH 3TOM CPOK BBINIOSTHCHHSA PaboT YCTaHOB/IEH CTOPOHAMH C MOMCHTa
3aKIII0UeHHS KoHTpakTa a0 31.10.2007 r.

OaHako B HacTosuice BpeMs cyacOHas NpakTHKa NO0la 10 HHOMY TYTH,
OHa NpH3HAET HC3aKIIOYCHHBIMH JOTOBOpbl, B KOTOPBIX HadalbHbIA CPOK
onpejeIcH MOMEHTOM coBepmicHus deficTBua. Tak, ranpumep, BoceMHaaua-
THIH ANCANAUHOHHBIA apOHTpaxkHelii cya PO ycraHoBui, YTO B J0roBope
yKa3aHo, YTo paboThl AONKHBI OBITH BHLIMOIHCHEI B TeUcHHE 45 QHER CO aHs
OMNaThl 3aKa3uHKOM padoT M NPEAOCTABICHHS HM MOIHOrO KOMIUIEKTa HC-
XOAHLIX MaTEpHAJIOB H JIOKYMEHTOB K 3asBkc. B 9Toil cBA3M cyX yka3ai, 4to
B ci1y a63. 2 c1. 190 'K PO cpok Moxer onpelersThes yka3aHHEM Ha Co-
ObITHE, KOTOpOE Q0/kHO HensbexHo HacTynuTh. ITo MRenuio cyna, B pac-
CMaTpHBAaEMOM cl1ydae oOCTOATEILCTBA HACTYIUICHHS CPOKa BLINOJHEHHH
padoTbl, yKa3zaHHble B J0rosope, He 06:;1a1alH KauecTBOM HEH30EXHOCTH
HaCTYTLIEHHA, T.€. BHE 3aBHCHMOCTH OT BolewsbsBiechus ctopon (Ilocra-
HoB.leHte BocemHanuaroro AnenasunoHHoro apoutpaxHoro cyaa PO or
19.01.2009 Ne 18AI1-8326/2008, 18AIl-8327/2008 mo aeny Ne AOQ7-
10500/2008).

Cyilbl TIpH BbIHECEHMH pellleHMH He YUHTHIBAIOT TOT ¢axT, yro cT. 190
'K P® rosopHT 0 TakoM opuauieckoM (dakre, kak coObITHE, HACTYIUIECHHE W

45



TeyeHHe KOTOPOro 10 CBOEH CYLIHOCTH HE MOXCT 3aBHUCETh OT BOMH JIIOACH,
CTOPOHBI K€ B HapyILEHHE JTOro TpeOOBaHHA HA4aNl0 TEYeHHs CPOKa Ipu-
YPOIMBAIOT K MOMEHTY coBeplIeHHA neficTuA. CyaeOnas NpakTuka UCXOAHT
M3 TOTO, YTO HCAOMYCTHMO ONpEeNATh CPOK NMYTCM YKa3aHHs Ha COBepLie-
HME OMpee/IeHHOT 0 ACHCTBHA.

ITO MONOKEHUE OCHOBAHO HAa OJHOM M3 OCHOBHBIX MPHHLMIOB IPax-
JAaHCKOro MpaBa — MpUHIGHIC cBOGOAB A0roBopa. [laHHBIA NPHHLMI HC
Tonpko 3akpensex B cr. 1 u 421 I'K P®, Ho u npoHu3eiBaeT 60nblIoe KOMH-
9eCTBO JPYTHX HOPM.

{IpuuumMn cBoGoabl 10roBOpa 3aK/IIOYAETC HE TOABLKO B cBoGoAE BLIGOpa
KOMTpareHTa, BUIa JOroBOpa, HO H YC/IOBHii, Ha KOTOPHIX OH 3aKJI0YaeTCH.
06 >ToM He pa3 Bbicka3biBan cBoe MHenne Koncturyunonusti Cya PO, B
9aCTHOCTH, OH IIOYEpKUBAET, 4TO CBO6OAA rpaXK1aHCKO-IPABOBBIX JOrOBO-
pPOB B ee KOHCTMTYLMOHHO-TIPABOBOM CMBIC/E Mpeafionaraer cobnmoneHue
[PHHLIMIIOB PAaBEHCTBA M COTAcOBaHMA BONK cTopoH. CnegoBarenbHo, pery-
NIUpYeMBble TPaXKIAHCKHMM 3aKOHOJATENbCTBOM [OrOBOPHbIE 0OGA3aTENLCTBA
JOIDKHBI OBITH OCHOBaHBl Ha pPaBEHCTBE CTOPOH, aBTOHOMMM MX BOIH M HMY-
ILECTBEHHOH CaMOCTOATENBHOCTH, HEAOMYCTHMOCTH IPOH3BOILHOIC BMELLIA-
TeNnbCTBa Koro-aubo B gacrHbie gena. CyObeKThl rpaXJaHCKOro MpaBsa CBO-
GonHbE B YCTAHOBIEHHH CBOMX NpaB M 00A3aHHOCTEH Ha OCHOBE JOTOBOpPa H
B ONpeAeNieHNM JOOLIX He NPOTHBOPEYAIUMX 3aKOHOOATENbCTBY YCIOBHH
gorosopa (n. lu2ct. I TKP ®d)'.

WL.A. TlokpoBCKuii mMcan, YTO «BMECTE C Ha4aaOM 4acTHOH CobCTBEHHO-
CTH JTOT NPHUHLMI CIY)KHT OIHHM H3 KPaeyronbHbIX KaMHElH BCET0 COBPEMEH-
HOrO TPAXIJAHCKOTO CTPOA. YHHUTOXKEHHE ITOro NpUMHUHNA 0603HAYMIIO Obi
TMO/THBIH MapaiMy IPa’KAAHCKOH XKH3HH, oOpeueHHe ee Ha HETIOBIKHOCT? .

W3 mpuHupna cBo6onbl JOroBopa cneAyeT MPHHLMI, KOTOPLIH Xapakre-
PeH MMEHHO UIA [PaXKJaHCKOro o6opoTa, — MPHHLMI «pa3peileHo BCE, 9TO
MPSMO HE 3aIIpeLIeHO 3aKOHOMM.

Cornacto cr. 190 'K P® cpok MoXeT ofpeaeaTbcs KaleHIapHOH Oa-
TOH, a TaKXKe MyTeM YyKa3aHHUA Ha coObITHE, KOTOpPOE JOMKHO HeH30eXHO
HACTYTIHTh.

OmHako JaHHas HOpPMa NpaBa He COACPIKHT MPAMOro 3alpeTa Ha To, 4T0
CPOK He MOXET GbITh ONpeNesIeH yKa3aHHEM Ha COBEPILIEHHE ONMpeaeNeHHOro
OEACTBHA.

PaccmatpuBas Borpoc 06 orpaHndyeHHH cBobonsi aorosopa. B.M. Jlebe-
aes u P.I1. MaHaHKOBa MPUXOJAT K BBIBOY, YTO MOXXHO Ha3BaTh TOJNLKO JBa

! Mocranosnesne Koucturymtonnoro Cyzna P® ot 23 smeaps 2007 r. Ne 1-I1 no aeny o npo-
BEpKe KOHCTHTYLHOHHOCTH nonoxennH n. | cT. 779 n n. | ct1. 781 [pakpganckoro koaexca Poc-
cuiickoit (Penepanny B CBA3M C XKa06aMH O0IIECTRA € OrPaHHIEHHOH OTBETCTBEHHOCTBIO «AFeHT-
CTBO KOpNOPaTHBHO# GesomacHoCTH» 1 rpakianyHa B.B. Makeesa [Inexrporueii pecype].

2 Moxpoecxuti H.A. OcroBHEIe npo6aeMst rpaxaaHckore opasa. M.: Craryr, 1998. C. 250, 257.
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KPHTepHs OrpaHHYeHHs cBOOOABLI AOrOBOpa — NpaBo (3aKOH) M OO ECTBEH-
Hble HHTEpechl. B 4acTHOCTH, Helb3A He CUMTATLCA C MHTCPECAMH JHI, KO-
TOpBIE 3aKIOYAIOT JOTOBOPLI HOAPSAA U ONPEACINIOT Havano paboT HMEHHO
¢ MOMEHTa MepeyuciIeHns aBaHca, MOCKOIbKY 3TO 3alUUIUAET HX HHTEPECH,
CHYXHT ONpce;ICHHON rapaHTuen.

ITonaraeM, 4TO aKUEHT NpH pelleHHH Bonpoca o0 ONpeaeneHHOCTH WK
HEONpPENEICHHOCTH CPOKA Hauana M OKOHYaHHA pabor B JoroBope Heobxo-
JAUMO Ici1aTh HE Ha TOM, Kak CTOPOHBI ONMPCAEIHIN 3TOT MOMCHT, 2 Ha TOM,
ABJIAETCA 1M ITOT CPOK JOCTATOYHO OMNpPECACIIEHHbIM U MOXHO N CYMTAaThb
JIaHHOE YCI0BHE O CPOKE COrNTaCOBaHHBIM.

3KOHOMHUKO-ITPABOBOI ACHEKT CYIIHOCTH
HWHHOBALIMOHHOH AEATEJNBHOCTH

ML.I1. MuTammia

HurHoBauHOHHAA AEATEILHOCTE pacCMaTPHBACTCS KaK OHO H3 YCIOBHI
AMBEPCHOMKALHH POCCHHCKOH 3KOHOMHKH, KOTOPOE, B YaCTHOCTH, MO3BO-
JIMT YBEIHYUTL KOHKYPEHTOCNOCOOHOCTh POCCHHCKHX TOBapoB Ha MHpO-
BbIX pbIHKaX, 0becneyHT yCTOHUYMBLIH YKOHOMHYECKHH pocT. B HacTosee
BpeMs CYIIECTBYET OCTpas HeOoOXOAMMOCTh 3aKpCIUICHHA Ha 3aKOHOZa-
TE€IbHOM YPOBHE IMOHATHA WHHOBALIMOHHOW JCATENbHOCTH, WHHOBALMH.
OaHako cOOTBETCTBYIOMHIT heaepanbHEIH 3aKOH 0 HaCTOSLIEr0 BPEMEHHN
TaK H He ObLT NPHHAT.

TMorATHC HHHOBALIMOHHOMN AEATEILHOCTH TPAAMLIHOHHO paccMaTpHBaeT-
Cs JKOHOMHYECKOH JOKTPHHOH M CBS3aHO C TEOpPMEH THHHBIX BOJIH
H.J1. Kouapareesa’. ABTop yTBepKaall, 4To NMPOAOKHTENLHOCTS JLTHHHOI
BOJHBI CBA3aHa CO CPOKOM OOHOBIEHHS AOMHHHPYIOMHX OCHOBHBIX ()OH-
RoB>, KOTOpBIfi 00YCIIOBIMBACTCS TEXHHYESCKHMH HOBOBBEACHUAMH. Pa3Bu-
THE TEOpUs ATHHHBIX BOIH MO/IYYHIa B HHHOBAUMOHHOM HAMpaBieHWH, po-
JOHAYATLHUKOM KoToporo seisercs M. lllymmerep, cs3miBasurHii nomro-
BpeMEeHHbIe Konebanus ¢ MkHoBaunaMH. [Ipnunny cmennt das M. Llymnerep
BHJE1 B PaCCEHBaHHH MOTYy4acMoil npeAnprHHMATEIIMHE NPHOBLTH, 0 Mepe
TOr0 KaK HHHOBAUMH OXBaTbIBAaIOT BCe OOMbIIYIO YacTh npouiBonactsa. [lon

' Cm.: JleGedes B.M., Mananxosu P.I1. Orparusenuc ceoboasl cyObexToB TPYAOBOTO J0-
roBopa // BecTH. Tom. roc. yH-Ta. 2009. Ne 328. C. 98.

2 CM.: Kondpamees HJ]. Bonnmie UAKITH KOHBIOHKTYPH H TEOPHS TpeBUmeHHs. M.:
DkoHOMHKa, 2002. C. 399.

3 CM.: @oxuna A.B. 1k Kouapatsena B akoHomike Poccun. CI16., 2005. C. 16.
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