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CTBHU C NOCTABNECHHBIMHU LIE/IAMH, KOTOpble ACTEPMUHMPOBAHBI KOHK-
PETHO-UCTOPHYECKUMH NOTPEOHOCTAMH ¥ MHTEPECaMH, 3aKOHOMEPHOCTA-
MH COLHATLHOIO pa3BHTUs. [1paBo B 3TOM ciyvae BBICTYNMAET KaK aKTHB-
HOE€, AEATEILHOE Ha4yalo B CHCTEME O6IIECTBEHHBIX GaKTOPOB UIMEHEHHA
v pa3suTuA. [IpaBoBas TeXHONOrHA ABAAETCA HAYYHOM OCHOBOI KOHCTPYH-
POBaHKA NPaBOBOM CHCTEMBI. PelueHHe 3Tol npobieMbl, MO MHOTHM flapa-
MeTpaM NMPUHUMITHATILHO HOBOMH 11 OTEUEeCTBEHHOMR HaykH, Kak Oyaer no-
Ka3aHO Jallbliie, MO3BOJIAET BbIBUTL U 0D0CHOBATL KOHCMpPYKmugHyIo dyH-
KLMIO 0611elt Teopyn rocynapcTea ¥ NpaBa Kak CHCTEMY METOAOB U TIpoLie-
Iyp moctpocHns 3¢dexTuBHOK NpaBoBOi CHCTEMBI. 3HAYHMOCTb 3TOH
dyBaaMeHTaIbHOH ITpo6sIeMBl OCTPO OULYIIAETCA B COBPEMEHHMIX YCIIO-
BHAX, KOT/la U1 NPaBOTBOPYECKOH M NPaBONPUMEHHUTEIIbHOM IPAKTHKH OCO-
6enHO HeoOX0nuM 3(hdekTUBHBI U KOHCTPYKTUBHBI WHCTpyMeHTapuil
NO3HaHUA U Npeobpa3oBakks NpaBoBoil cuctemul. [lpaBoBas TexHOsO-
TS TO3BOJIAET M30exaTh MPPaUHOHANLHOCTH H peoaoneTs popmansHo-
abCcTpakTHDBIA NMOIXOM K M3MEHEHHIO CYLECTBYIOLIMX ¥ TOCTPOEHUIO HOBBIX
NMpaBOBBIX UHCTUTYTOB W NPaBOBOH CHCTEMEI B 1ieioM. Ee counanbHoe Ha-
3HaY€Hue - CGOPMHPOBAThL PeanbHbie IPHOPUTETHI NPaB YeNOBEKa KaK OC-
HOBHOTO 3B€HAa BCEH IPAaBOBOH CUCTEMbI, ONPEACHHTb MEXaHU3MBI H METO-
[bl 3ALUMTH] ITHX TIPaB.

OCOBEHHOCTH HEPEXOIHOI'O
INIEPUOJA TOCYJAPCTBA:
TEOPETHKO-METONOJIOT HYECKHHN ACIIEKT*

A.K. YepHenko

B oTeuecTBEHHOI M 3apyOexHOM IOPHAHUECKOR TUTEpATYpE rocyaap-
CTBO M IPABO MEpPeXoaHoro neprosa obbuHO 0b603HauaAIOTCA KakK «repe-
XOAHBIE NOCY/IapCTBa M NPaBOBble cMCTEMbI». MIHaue rosops, rmasHas oco-
0GeHHOCTDb TaKOTO THNA rOCYAApCTBA W 1IPaBa COCTOHT B TOM, YTO OHH HAX0-
AATCA Ha nepexode 0T OAHOTrO GOPMALIMOHHOTO THIA X APYroMy"' .

* Ipn ¢punancosoit nonaepxxe PCH®. [Tpoext Ne 03 - 03 - 00617.

' CM.: Opuy M. OcHosb nyGanusoro npasa. M., 1929; Epodess @. Marepuanbhas
[HBHITN3ALKA, dkoHoMuka B kanuTanmim XV-XVIII 8B, M., 1992; Poccuiickoe 3axoHo-
naTenncTo: pobnemul u nepecnextuBbl. M., 1995; Yepnenxko A.K. CoBpemeHHEIC nipo-
6neMnt MoacpHK3auuu 1pasa Poccun // 'ymanutapHeie Haykn B Cubnpn. 1995, Ne2,
Mowenxos E.H. Tlepexoanbie npoucccst B Poccun. M., 1996; Mapuewooa M.H. Tlpa-
BOBBIE CHCTEMbI COBpeMEHHOIO Mitpa. M., 2001; Brovkin V. The Imperar’s New Clones
Continuity of Sowiet Politikal Culture in Contemporari Russia // Problems of Post
Communism. 1996. March - April.
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Kparxo paccMOTpHM OCHOBHBIE, Ha Halll B3MIAL, 0COBEHHOCTH, Xapak-
TEPHbIE U1 IEPEXONHONO IEPHOIA rOCYAAPCTB U [PABOBBIX cucTeM. [pu-
4eM Npex e BCero OCTaHOBMMCA Ha 0cobGeHHOCTAX U mpobnemax cospe-
MEHHBIX NEPEXOAHBIX COCTOAHMHA rocyAapcTBa M paBa, Tak KaK «compe-
MEHHBIE NIEPEXOAHBIE MPOLECCH] UMEIOT LEBIH P XapaKTEPUCTHK, Cy1le-
CTBEHHO OT/IMYAIOLIMXCA OT 3HAJIOrMYHLIX COLIMANBHBIX CABHTOB B NPOLILILIE
BEKa HCTOPUU HeNoBeyecTBa? . MTak, KaKOBbI ke 0COGEHHOCTH Mepexol-
HOr'O NEPHOIA B PAMKAaX pacCMaTpuBaeMolt Hamu TeMbI?

Hepsan 0cob6eHHOCTD COCTOUT B TOM, YTO OOBINHO NEPEXO OT ONHO#M
topmauMK k APYroil COMPOBOXKAAETCA CHCMEMHbIM WIMEHEHAEM 061iie-
CTBEHHBIX CTPYKTYD H OTHOLIEHHI: IKOHOMHYECKHX, TIOTUTHYECKUX, COLIH-
IbHBIX, IPABOBLIX NCUXONOTHYECKHX, HPABCTBEHHBIX 1 Ip. ITo3HaHue 3T0i
0coBEHROCTY MO3BOJIAET NOHATH CnelipUIeckuil XapakTep U3MEeHeHHi,
HPOMCXOMALIMX B TIEPEXONHBIHA NEpHO. 3Ta 3aKOHOMEPHOCTE XapakTepHa
LIS BCEX CTPaH, NIEPEKMBAIOLIMX NepexoiHoe cocroauue. [Toatomy ecu
MBI 3a/1a7UM cebe BOIpOC, Kak U3MEHAIOTCA [PABO, TPABOBas CUCTEMa U ee
WHCTHTYTbI B IEPEXOAHOE BPEMS, TO OTBETHTD, OTHPAACh TOJILKO Ha IOpHAH-
4ecKy10 HayKy, Herpocto. H60 B pamMkax NepeXoqHOro NEPUOAA MPOUCXO-
IAT KOPEHHBIE H3IMEHEHUA HE TOJbKO B [IPABOBBIX, HO M B APYIHX chepax
obmecTsa. CnenoBaTeNlbHO, IPHYHHBI H OOCTOSTENBCTBA U3MEHEHUI HOP-
MaTUBHO-IIPaBOBOH 0a3bl KOPEHATCSA HE TOJILKO, @ TOYHEE, HE CTOJLKO B
camoil npaBoBoii cucteMe obulectsa, B OoMblleil Mepe 3TH UIMEHEHHUS
00yCnoBNEHB! APYTUMH OOIIECTBEHHBIMU OTHOICHUAMY U MHCTUTYTAMH.
Cxa)keM, BO3HHKAET HeMaJlo PobieM, KOTOphIE Ha MEPBBIH B3I NOPOX-
IeHEI B cdepe 3aKOHOTBOPYECTBA WIH PaBONPHMEHEHHH, 8 HA CaMOM Jelle
OCHOBHBIMHM HCTOYHHKAaMH MX BO3HHKHOBEHHSA ¥ 00OCTPEHUS ABJIAIOTCA
IKOHOMUYECKHI KpH3UC Wik nonutnyeckaa 6opsba, packian npoTrso6op-
CTBYIOLIMX CU1. JUIs BEIACHEHUS 3TUX NPUYHH HEoDXoauMa Memodonozus
CUCMEMHO20 hO0X004.

AHamnu3 émopoti 0cOGEHHOCTH MO3BOJIAET NOHATH CMIEUNPHUKY crocoba
H3MEHEHUH, IPOUCXOAAIIMX B NEPEXO/IHBIN EpHOL. Fi3BeCTHO, YTO Xapak-
TEpHbIMHM YEPTAMH [IEPEXOJHOTO MEPHO/IA ABNAIOTCA CMEHA COLHAIBLHO-
MONIMTHYECKUX M NPABOBBIX OPHEHTHPOB, TpaHCGOpMaLUs Lesieit 1 3a4a4
pa3BuTHa 00LIECTB2 H MPaBa, pa3pyLICHHE CTAPOro U BOSHUKHOBEHHE HO-
BONO MHPOBO33PEHYECKON0 BUACHHA Takoro npouecca. B 3tu nepuoap! (co-
BpEMEHHBIH Nepexo/Hblil NEPHO/ HE CTal HCKIOMEHHEM) OOBIYHO perib-
e(HO NPOABIIAETCA TaKasAs 3aKOHOMEPHOCTD, KaK OTPHL@HHE NPEXHErO UC-
TOPHYECKOTO OIbITa, TPAAULMii U ugeanos. [IpyueM OCHOBHAs TEHAEHUMS

* Mewenkos E.M. Tlepexoannie npouecchl 8 Poccun. M., 1996. C. 4.
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obnexaetcs He B GOpMy JUATEKTHIECKOIO OTpHLIAaHMs (KOTda NpeXKHUE LeH-
HOCTH Npeolbpasytorcs B Gosiee coeprkatenbHbie U 6oraTeie), a B popMy
«3pALIHEro» OTpHLAHMsA (KOIna cTapoe oTOpachlBAETCA, B MPHHIIKIE OT-
BEPIaeTCA UCNONB30BAHHE NPEXKHETO UCTOPHIECKOTO H KYJIBTYPHOTO Oflbl-
Ta). TakuM 06pa3oM, IPOHCXOIHT pa3phlB MPUYHHHOM LIEMU HCTOPHUECKO-
0 IBIXEHUA, «3a0BEHWE 3aKOHOB NMPHWYHHHOCTHY, HEKOHCTPYKTHBHOE
CTONIKHOBEHWE pa3HbIX MOXONECHHH CyObEKTOB IpaBa M HX MUPO- H NNPaBO-
MOHHMAaHHMA.

Tpemba ocoOEHHOCTE MEPEXOAHOTO Nepuoja - 3To (popMupoBaHme
peaNbHBIX QlbMepHAMUGHbIX BAPUAHTOB MOJEIHPOBAHNA COLMANLHOTO
Tnpouecca H NoCTpoeHNa obuiecTsa, rocyaapcrea i npasa. Hxave rosops,
nepexoHOe COCTOSHHE NOCYAapCcTBa U NPABOBOM CHCTEMBI COaepXKaT pe-
anpHBIE anbTepHATHRLL, BAPHAHTHI M MOJENH RajlbHelliero passutys. Heto-
p¥ist IOKA3bIBAET, YTO HEPEIKO MMEHHO B 3TOT NIEPHON cybvexmusHoiti hax-
mop, UHTENIEKTYaJIbHbiC ¥ T'YMAHHCTHYECKHE BO3MOXKHOCTH HOBOABJIEH-
HBIX TIONIMTHYECKUX JIEPOB pHobpeTatoT ocoboe 3HaueHHe. B camom nere,
€CJIM B YCJIOBHAX CTa0HIBbHOTO, 3BOMIOIIHOHHOTO Pa3BUTHA 00LIECTBA HX
BIINAHKE Ha BLIOOP NanbHEHILEro yTH Pa3BUTHA OrpaHHYHMBAETCA paMKa-
MU cnoxuBllelics o6mecTBeHHOM CUCTEMBI, TO B IEPEXOAHOM COCTOSHHM -
cyOheKTHBHBIH (HakTOp, B TOM YHCNE NOAUTHYECKHE THAEPHI, MOXET UMETh
pewaroujee 3HAYCHHE NPHU BbIOOpPE MPOrpeCCHBHOTO MM PErPECCHBHOIO
BapHaHTa NabHEHILIEro Pa3BUTHA,

Kak BuanM, kpatkuii aHanus ocobeHHocTell U o6ycoBneHHON UMM
npobAEMHOR CHTYallu# TIEPEXOAHBIX TUIIOB MOCYAAPCTBA K NpaBa UMeEeT
BECbMA BAXHOE HE TOMbKO PaKTONIOTHYECKOE U TEOPETHIECKOE, HO M METO-
Jonornaeckoe 3HadeHHe. OH NOMOTraeT He TONLKO OOBEeKTHBHO H BCECTO-
POHHE NO3HATH COAEPXKaHHE U (HOPMBI NEPEXONHOTO NMEpUoAa - BecbMa
CJIOXHOTO H NPOTHBOPEUHBOIG COCTONHHSA rOCYIapcTBa, NPaBoBoOl CHCTe-
MBI H caMoro o6LIeCTRa, CBA3AHHOTO C MyUHTENbHBIM BbIGOPOM IyTH Haib-
HeH1Iero pa3BUTHS, HO M YCTAHOBHTH IIPaBIILHLIA IHATHO3 60JIE3HEHHOTO
COCTOSIHHA NPaBa Y MPaBOBOM CUCTEMBI, & CIELOBATEIILHO, H OTIPENETHTD
Haubonee 3 dhekTHBHBIE IMyTH, METOABI H cpelacTBa GOPMUPOBAHHUSA Mpa-
BOBOM CHCTEMBI O6LLECTBA, [IPH 3TOM PYKOBOIACTBYACH HIEAMHU CIIPaBEJTH-
BOCTH U PaliiOHaIbHOCTH.

He packpsiBas 3THX MyTeH 1 MeTOROB, MO0 3TO 3aaia faabHEHLUIErO
aHAJTH3a, KPaTKo OCTAaHOBUMCH Ha OTAENbHBIX MOMEHTAX JaHHoH npobiie-
mbl. Tak, peanbHas BO3MOXHOCTH aJIbTEPHaTHBHOTO BRIGOpa IMyTH pa3Bu-
THA NPEANONaraeT Heo6X0AKMOCTs BCECTOPOHHETO aHANH3a KOHKPETHOM
BcTODHUECKO# CHTyallu, 00bEKTHBHOTO y4eTa peabHO CYIIECTBYIOLUIETO
COfmre oo O0LIECTBEHHBIX CHJI, MUPOBO33PEHUECKOTO BHASHHMA HHTEN-
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JIEKTYaNbLHOMA 3TUTOM U BIACTD NIPEAEPKallEH NPOrpeCcCHBHOM JIHHUK pas-
BUTHA o61ecTBa U T.4. HHbIMK ciOBaMH, BLIGOD ONTHMAJILHOTO BapUaHTa
Pa3BHTHA - 3TO CIOKHAA U MHOTOIpaHHasA TEOPETHKO-METOAOIOTMYECKas
npobnema, peleHre KOTOpoi NpeaTonaraeT UCNoNb30BaHUE BCETO Teope-
THKO-METOAOJIOTHYECKOTO apceHana No3HakKA U KOHCTPYMPOBaHHA TOCY-
JapCTBEHHO-TIPAaBOBOM CHCTEMBI.

Yro xe kacaerca «3abBeHHA 3aKOHOB MCTOPHUYECKON MPHYHHHOCTHY,
CTPEMJIEHUS CTPOUTD HOBbi€ 0OLIECTBO, rOCYAAPCTBO M TIPABO «C YHCTOTO
JIMCTan, TO TaKas TEOPETHKO-METOAOIOTHYECKAs YCTAHOBKA, KAK H3BECTHO,
MPHUBOJHT K YTPaTe HCTOPUYECKOM CBA3H, HAKOTUICHHONO HCTOPHYECKOTO 1
COLIMANBLHO-IPABOBOTO OMbIT2 MPOLLUILIX 3TanoB. IIpH TakoM «MUPOBO3-
3pEHYECKOM IIOAXOAE, CrpaBeIMBO nuuET M.A. MapueHko, - «rumoc»
NIOMEHANCK HA KMHHYC», ¥ Ha060poT. To, YTO NPOKIIAMUPOBANIOCH KaK ApO-
IPECCHBHOE, CTANIO NPEACTABIATLCA B KAYECTBE PErpecCUBHOrON . DTOT
NOAXOJ, HapsKy C BOBJIEYEHHEM HOBLIX PECYPCOB NIPE0Opa3oBaHMs COLM-
a1bHO-NPABOBOM KU3HU, OTKPBUT CLUTIO3ED U BOJIOHTAPHIMA Y HMITPO-
BU3ALUH, HEIOCUEHKH MHOTHX Hay4HO IIPOBEPEHHBIX METOMOB U CPEACTB
MO3HAaHHA U KOHCTPYMPOBAHHA COLIMANILHLIX M MPaBOBLIX CHCTeM. B niep-
BOM HPUONKEHHH CTAHOBUTCA OYEBHIHBIM, 4TO Pl 0COOEHHOCTEH nepe-
XOJIHOTO COCTOSHHSA HENOCPEACTBEHHO (WM ONOCPEeIOBaHHO) OKa3bIBaeT
BO3JcHCTBHE Ha METOAOJOrHYECKHE M LICHHOCTHBIE OpUEHTAalUK
KOHCTpYHpOBaHHA NpaBoBo# cucTeMbl. CkaXkeM, CHIXKEHUE )KU3HEHHOTO
YPOBHA 1A Gonbluell 4acTH HaceleHHs CTPaHbl, pOCT MPECTYMHOCTH,
KOPPYMIIMPOBAHHOCTH YMHOBHHMKOB aKTYaJIH3UPYeT aKCHOJIOTHYECKYIO
COCTaBJIAIOLYIO MPaBOBOH CHCTEMBL, @ CNIEAOBATENBHO, H METOZIOB €€ T1I0CT-
poeHus.

Takas ke 0cOGEHHOCTDb NIEPEXONHOTrO NEPHOJA, KaK «3abBeHHE 3aKOHOB
NPHYHHHOCTHY, KTHOPHUPOBAHKE NPHHIKNA HCTOPH3MA, IPUBOJUT K OCTa-
TH3MY, T.€. )KEJITAHHIO PaJHKAJIbHO H3MEHHTDb CIOXKHUBLIMACA COLMaIbHbIH
CTPO# M TIOCTPOHTL HOBBIH, KOTOPBI HE NPOCTO MyHllle IPEAKHETO (C coXpa-
HEHHEM BCEro LIEHHOT 0, 4TO 6b110 paHee), a CTpo#, COOTBETCTBEHHO M Npa-
BOCO3HAHHE, U 3aKOHOJATEJLCTBO, CBOGOAHBIE OT BCEX MPOABAEHUI Npo-
uwtoro. Taxoff 10X0A, KaK M3BECTHO, YKE NPUBE K CTONKHOBEHHUIO [10KOJIE-
HHH, pe3ynbTaToM Yero ABNAETCs BhIBEACHUE U3 aKTUBHOR CO3MAATENbHOH
Y TpaXKAAHCKO-MPaBOBOM XH3HHU UENbIX ciloeB HaceneHus. CTaHOBUTCA sAc-
HBIM H TO, YTO 3CTaTHU3M M BHYTPEHHE CBA3aHHBIH C HUM COLHMAIBLHO-OH-
THYECKUH M NPaBOBOMH PARUKATH3M HMEIOT COLMANIbHYIO 4 TIPABOBYIO IIEH-
HOCTb TOJBKO B TOM CJIy4a€, €CJIH OCHOBBLIBAIOTCS HA METOJOJIOTHU H LIEH-

* Mapuenko M.A. TTpaBoBble cHCTEMBI COBPEMEHHOrO Mupa. M., 2001. C.-250.
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HOCTHO# OpHEHTALIMH, COCOOHBIX CO3AaTh 3aKOHOAATENbHYIO a3y, afek-
BaTHY!O OOBEKTHBHOCTH IPaBa, CTPEMJIEHHUIO MCTIONB30BATh PABOBYIO CH-
cTeMy, 4TOOBI MOMOUYb BCEM, KTO HYXKAAETCHA B MOMOLUM MpaBa B LENAX
YCTaHOBJIEHUA CNPaBEVIMBOCTH U paBHONpasus. Takue KpurepHt Gopmu-
POBaHHA NPABOBOM CHCTEMBI NMPERNOAralOT HE METOABI LIOKOBOH Tepa-
IIKH, @ METOZbI PRUHOHAIBHOIO U NO3TANTHOIO KOHCTPYHUPOBAHUSA JIEMEH-
TOB IPABOBOM CHCTEMBI.

TakuM 00pa3oM, BHIICHEHHE OCOOEHHOCTEH MEPEXOAHOro MEPHOia
BKJIIOYAET TEOPETHKO-METOROIOIMIECKHE ACTIEKTHI, TO3HAHHE KOTOPBIX M0-
spoysieT Gonee IdpdexTusHO PopMUpPOBATE OCHOBEI MPABOBOrO rocyjap-
CTBa ¥ MPaBOBYIO CHCTEMY.

IMPABO U CITPABEJJINBOCTb: OCOBEHHOCTHU
NX COOTHOLUIEHMS B OCHOBHbBIX
ITPABOBBIX CUCTEMAX MHPA

B.B. Tuxonosa

OnHa H3 ApeBHEMIINX HAEH FOPHCIIPYAEHIMH - UAEHA €AMHCTBa ITpaBa 1
CNPaBeATNBOCTH, UX B3aHMOAEHCTBHA U B3aUMOOOYCIIOBIEHHOCTH - BBIA-
BuHyTas ydeHbIMU JIpeBrero Puma u JlpesHeit I'pennn, mpoins cloxHbIi
¥ NPOTHBOPEYHBbIi ITyTh PA3BUTHA U PEANN3alHHU KaK Ha YPOBHE JOKTPH-
Hbl, TAK ¥ IOPUAUYECKOM MPAKTHKH, MPHOOpena B COBPEMEHHBIX YCIIOBHAX
KapAMHAJIBHBIX COLMANBHBIX Ipeobpa3oBaHnit 0c060E TEOPETHUECKOE H
MpaKTH4eCKOE 3HAUEHHE, TTIOCKONIBKY OT (JOPM €€ OCYINECTRIEHHS BO MHO-
FOM 38BHCHT Ka4e€CTBO IIPABOBOrO PEryJHPOBAHUSA U, CJIENOBATENBHO, YK-
peruIeHne npasoBsix 0cHOB Poccuiickoro rocynapcrsa.

CJIOKHOCTH HAYYHOIO U MIPAKTHUYECKOI'0 pelieHns IpobneMbl COOTHO-
[ieHHA NpaBa ¥ CrpaBeUIMBOCTH 00y CII0BIEHa, NPEX e BCEro, MHOroob-
pa3HeM NoaXOLOB K MOHATHAM CPAaBHHBAEMbIX COLMANBHAIX ABJIeHN. [Tpn
9TOM, KaK [IOKa3b1BACT HCTOPYS TIPABOBBIX YUEHMIA, B BhICIIEH CTENEHH Au-
HaMMMHO MOHATHE cOpaBeATMBOCTH. OHO CAMOM3MEHSAETCS ¢ M3BMEHEHUS~
MH 06ImecTBeHHBIX OTHOLIEHHUI, TpeOOBaKMit HPABCTBEHHOCTH U NpaBa U
TEM CaMBIM MpUOOpPeTaeT Ha KaXXAI0M 3Talle COLMANbLHOTO Pa3BHTHA HOBOE
coaepxanue, Hoble hopmel. HeToprueckue ocobeHHOCTH COOTHOUIEHHS
NpaBa ¥ CPaBe/LTHBOCTH 00YC/I0BEHbI, KDOME TOTO, CROEOOpa3UeM reHe-
3Mca OCHOBHBIX MMPABOBLIX CHCTEM MHPa.

B Hau6onbiedt cTerieHs BOCTpe6OBAHHOCTD BRIBOAOB AHTHYHOM HayKH
0 MpaBe H CNpaBeUTHBOCTH NPOSBHIACH B POMaHO-T€PMaHCOM NpasoBoi
CeMbe, YTO 00BACHAETCS BeLyILEH POJIbIO €CTECTBEHHO-NPABOBOM TOKTPH-
Hbl, Jiexauie!t B OCHOBE NMPAaBOMOHUMAHUS, MPU3HaHHUA CipaBeATMBOCTH
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