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LKA, OTIPEACICHHOE YKPETUICHHE NPaBoopaxa X ANCLMIVIMHBL. YCTOHYH-
BOMY Pa3BHTHIO SKOHOMHKH COAEHCTBYIOT Mephl 10 YKpPETUICHHIO MPaBo-
BOH OCHOBBI OM3HECA, 3 AIMMHHUCTPATHBHO-TIPABOBOH 3aLINILEHHOCTH NPEa-
NpUHUMaTeNel, OI0XKUTE/bHbIE pe3YIbTaThli B HEKOTOPBIX COLHANILHO-TIO-
JUTHYECKHX cepax, BO3PACTAHHE 30JI0TOBAMIOTHBIX 3aM1acoB H cTabun3a-
LIHOHHOTO OHIa, pasMepbl KOTOPOTO, 11O JAHHBIM CTATHCTHKH, COCTABJIf-
1ot Gonee 500 mapa. py6neit.

HanoxkeHHOE NO3BONAET yTBEPKAATh, YTO YNpasienne B Poccuiickoi
(Qepepaumy HAXOMHUTCS Ha OTBETCTBEHHOM M KpaitHe CII0XKHOM 3Tane pas-
BUTHA OTEYECTBEHHOM rocyRapCTBEHHOCTH H paBoBoif cncremsl. Ha pyGe-
e BEKOB CTpaHa CO3JaeT H pa3BHBacT BO MHOIOM HOBYIO CHCTEMY YTIpaB-
JIeHHs, MPABOBYI0 CHCTEMY, PEryAMPYIONIYIO caMbie pasnuuHbie cdepbl,
OTPAaciH ¥ 00NACTH KU3HEAEATENLHOCTH UENIOBEKA U IPaXKAaHCKOTO 0611te-
CTBA, MOCICAOBATENILHO 3aKPEILUIAs AEMOKPATHYECKHE YCTOH (pyHKLNOHHU-
poBaHHA BCEX BETBEH FOCYJapCTBEHHOM BlacTH.

HecMOTps Ha TO, 4TO rocyAapcTBO U3JAeT WA CAHKIIHOHUPYET HOPMBI
npaBa, OHO B CBOMX JEHCTBHAX CaMO JI0JDKHO OBITh CBA3aHO CUCTEMOM Mpa-
Ba. IMEHHO 3TOT 3Tan NpeanonaracT CHCTEMHOE OCYILECTBIEHHE KapAu-
HaJIbHBIX Apeo6pazoBanuii, GopMupoBaHKE B YCIOBUAX PHIHOUHOM 3KO-
HOMHKH aJIEKBATHBIX HHCTHTYTOB TPAXJAHCKOTO 00I1ecTBa 1 AeMOKpaTH-
4€CKOT0, COLHANLHOIO, (hellepaTMBHOIO, MPaBOBOIO rocynapcTea. B ronu-
THYECKOH, COIMANTBLHOM )KH3HH CTPaHbl HACTYIIAET ATAN YCTPEMICHHOCTH B
Gynyniee MomHoe passiTre Poccn. B aTux yeioBusax B cTpaterun ycroit-
YHBOIO Pa3BHTHS CTPaHbl, MOAEPHH3ALMH YIIPABICHUA OTPERENAIOLIYIO
poub | Bripem OyaeT Hrparh rocyAapcTBo, B3aUMOAEHCTBYOMEE ¢ ObLIe-
CTBOM, €0 UHMBIIM30BAHHbIC, IPEACKA3YEMBIC U TPO3pauHble OTHOILIEHUA
¢ 6usnecoM. IIpoGnems! yxpennenns pocCHHCKOH rocylapCTBEHHOCTH
CJI0XHBI, MHOMOACIEKTHBI, MHOTOTPYAHbI, TOTPeOyIOT 3HaYHTEIILHOIO Bpe-
MeHH, GONBLINX yCHNNI (MATEPHANTLHBIX, COLMANTBHBIX, QHHAHCOBBIX, MAEO-
JIOrHYECKHX, KyNLTYPHBIX, TyXOBHBIX, OpraHW3aLMOHHBIX ), LIUPOKOrO HC-
NONB30BAaHAL MPHOOPETEHHONO CTOPHYECKOrO OMNBITA. B 3THX YCIOBHAX
Heo6X0IMMO auIEHOE 3 PeKTHBHOE TOCYAPCTBO, NOCTOAHHOE COBEpILEH-
CTBOBAKHE TOCYAAPCTBEHHOTO yIPaBICHHA, YKPEILICHHE 3aKOHHOCTH M npa-
BONOPAIKE, HIKOpEHEeHHE KOPPYTILIMH, PE3KOE NOBLILUEHHE NPOXYKTHBHOC-
TH B ACATEIBHICTH roCy1apCTBEHHBIX CIlyKaLlUUX.

HMeHHO rocynapcTBo NpeCcTaBIsAeT BAXKHOE CBA3YIOLICE 3BEHO MEK/TY
HHAMBUIYYMOM H OOILIECTBOM B LIEJIOM, CO3/1aBas B NPOLIECCE peallH3allik
NPHCYIUMX eMy OYHKUMH YCIOBHS, BO3MOXKHOCTH (IIPEx/e BCEro OpraHu-
3aLMOHHO-NIPIBOBBIE) LIEAOTO JUIA NOANEPKAHHA KHIHEACATELHOCTH e14-
HHYHOTO, @ SHEPTHIO, YCTPEMJIEHHA EANHUYHOTO BIJIIOHATh B OOLIYFO CHC-
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TeMy obiecTBeHHON HeaTenbHoCTH. [ocyaapcTBo Bhipaxaer BcenBuiee,
HHTerpupyomee Havyano. ['eresb mucas, 4To «CYHHOCTb rOCyNapCTsa ecTh
B cebe - u ws cebs Bceobluee, T.e. pasyMHOCTb BOJIM, HO KaK cano cebs
3HAIOLIEE U MIPOSBIAtOLLEECS B AeHCTBMH 3T0 Beceobiee ecTb 6e3yciopnas
CyOBbEKTHBHOCTb Y Kak AEHCTBUTENBHOCTh HHAMBHAYaLHOCTH. Ero neno
CBOJMTCS B OTHOLIEHHH K KPai{HOCTH € AMHHYHOCTH KaK MHOMXECTBO WHAHU-
BHAYYMOB K JIByM MOMEHTaM: BO-TI€PBBIX, K TOMY, YTOObl COXPaHHTD 3TH
HHAMBHZYYMbI B KaUECTBE JIML U TEM CAMBIM CJIeJIaTh NPaBO HeOOXoaUMO
JNEHCTBUTENBHOCTBIO, H 3aTEM K TOMY, 4T00bI COfielicTBOBaTh Gary, B xoTo-
POM KaXK/IbIA MMeeT, ofHako, Talke U 6e3ycnoBHO BceoblIy1o cTopoHy,
OXPaHATh CEMBIO H PYKOBOAUTH MpaXkiaHaMHu 06ilecTna. .. » .
TocynapcrBo - TeppHTOpHaNIbHOE 00BEAMHEHYE JTOMEH, Pa3IHYAOLIUX-
sl COLMaNIbHBIMM, 3KOHOMMYECKUMH, KJIACCOBBIMH, MEXXHALMOHANLHBIMH,
KOH(eCCHOHANBHBIMH H APYTHMH OTHOLLEHMAMH. B COBpeMeHHBIX ycno-
BUAX pa3BUTHA Poccuu rocynapcTso, Bce Gonee HCNob3ya NOTEHIAN 06-
ILECTBEHHBIX CIJI, CTAHOBUTCS LIEHTPOM NpaB M cBOGO, PaBEHCTBA rpaX-
JaH. M B 3TOM acriexTe rocyaapcTBO aCCOLMMpPYETCs ¢ NOHATHEM Ponuuel,
crtpausl B uenoM. flo-npexHeMy oxpaHa, COXpaHEHUE TePPUTOPHANILHOM
uenoctd Poccuu MMeeT nepBOCTENEHHOE 3Ha4eHHe U1 COBPEMEHHOIO
TIOKOJIEHHSA U, YTO 0COOEHHO BaXKHO MOMYEPKHYTh, OYIyUMX MOKOJIEHUHA.
HasectHbiit nonuronor 3. bxxe3nHckui B kHUre «BesiMkan axMaTHas 10¢c-
ka» (1998 r.) mucan, yro pacnan B 1991 r. caMoro KpyIHOrO 110 TEPPUTOPHH
rocynapcTsa ObUI MOXOX Ha TO, KAK €C/H Obl LEHTPAILHYIO U BaXHYIO B
reOTNOIHTHYECKOM CMBICTIE 4aCTh CYIIH CTEPAH C KapThl 3eMiH. Ecau naxe
3apy6exHble onuToNory Tak ouenuBaroT pacnajy CCCP, HackonbsKo oTeye-
CTBCHHasA Hayka A0JDKHA Npuiarark yCHInA K 00beKTUBHOMY (HayuHOMY)
PaCKpPbLITHIO IPHYHH U YCIOBHH, MOBIEKIIWX Pacnall BEJIUKON CTPaHbl.
[locynapcTBO Kak couManbHOE ABIEHUE CO3AAET 32 CUET HAceneHus
JJIS HACENEHMS CTPaHbl HENPEMEHHBIE YCTOH NPOABJICHHA M PA3BHTIAA HUH-
JUBHIYYMOB. [0CynapcTBO ¢ NTOMOLUBIO MHCTUTYTOB IPaXXAaHCKOFO O61Ie-
CTBa CO3/AET WIH CAHKUMOHUPYET Peasiiy CBOei )U3He IEATENILHOCTH., CaMO
C y4eToM 0OILIECTBEHHOTO MHEHHS MX KOPPEKTHPYET, CYXKaeT HIIH pacLH-
PRET CTATUKY U AHHAMHKY YIIPaBIEHMA, IPH3BAHO HEYKOCHHMTEJLHIO Bbl-
MOJIHATDH UM XK€ YCTaHOBJIEHHBIE NNPABOBLIE YCTOH, eJIaTh Ce0sl IPaBOBbIM,
B YaCTHOCTH, ITyTEM CaMOMO3HAaHHA K CAMOCOBEPLIEHCTBOBAHHUA OPITAHK-
3aLMOHHO-NPABOBLIX (OpPM BO3ACHCTBHA Ha ONpeaeieHHbIE o6acTry, che-
pbl, OTpac/i o6LIECTBEHHBIX OTHOWEHHI, YKpenss npasa, 06A3aHHOCTH
(H3HUECKHX H FOPHANYECKHX JIMIL. DTOT MPOLECC MPOTEKAET YCHEUIHIo NpH

? [ezens I'. Duumknoneaus ¢punocodpckux Hayx. M., 1971. C. 351.
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YC/IOBHH CTPOTrOro yueta 00beKTHBHBIX TCHACHLHH, YKPEIUIEHHA MaTepH-
alpHOro Omaronoly4us Bcero HaceseHus, Haubonee adpexkTuBHOTO MC-
TIOJIb30BAHUA WMEIOILMXCS COLIUANEHO-3KOHOMHYECKUX PECYPCOB, ITOCTO-
STHHOM COBEPLICHCTBOBAHHH rOCYAAPCTBEHHOTO YIIPABIEHHUS, CTPOTOM Clle-
J0BaHHH OOHLEKTUBHBIM 3aKOHOMEPHOCTAM, MPUCYIIMM 3TOMY (eHOMEHY.
UssecTHBI rocynapcrsoses, dpuwiocod K. Unuun ormedan, ¥To rocynap-
CTBO MpeacTaniser coboit opraHn3oBaHHoe 00bEANHEHHE MONEH, CBA3aH-
HBIX My coboit MyXOBHOM COMMAAPHOCTHIO W TIPU3HAIOLINX 3TY COJH-
AAPHOCTE HE TOJILKO YMOM, HO NOATBEPXIAIONINX €€ CHAOIO TATPHOTHYEC-
xo# IOOBH, KEPTBEHHOIO BONEH, I0CTOAHBIMH U MY)KECTBEHHBIMH NOCTYI-
KaMu.

TocynapcTBo, HeCOMHEHHO, npeacTaBnseT cobOH BEJIMKYIO LIEHHOCTE B
ACTOPHHA CTPAHB! U COBPEMEHHOCTH, BXHO 1A ee Oymyilero, cyasOnl ee
HacesieHus. J'ocynapcTso - popMa o6LLecTBa, BOIUIOLLAIONIAs U XapaKTepH-
3yI0IRAs NUBHIH3ALMOHHOE Ha4yaslo, MpUaaBas o61ecTBy BHEIHYE KOHTY-
PBI ¥ BHYTPEHHIOIO CTPYKTYpY* . Cpeau crieudHIecKuX 4epT rocyaapcTsa -
TepPHATOpHAJIEHAs OpraHM3alus, KOTOpas ABJIAETCA CBOETO pojia Marepu-
apHOM 6a3off moboro rocynapctsa, 6e3 koTopoil OHO He MOXeT Cyle-
CTBOBATh, B MpeeNiax KOTOPOif peaiu3yeTcs rocyapcTBeHHas BIacTb, OCy-
wecTBIeTCH cypepeHuTeT. CIOMHOCTh ¥ MHOrOTPaHHOCTh NOCYAapCTBa Kak
06LIECTBEHHOTO H MMOJIMTUYECKOTO ABNEHHUS, OXHOBPEMEHHO U MOHATHS, C
OHOH CTOPOHLL, ¥ CyObEKTUBHOE MPEACTABIECHHE €0 PA3TUMYHBIMH aBTO-
paMH, ¢ Zpyroii cTopoHal, 06bEKTUBHO OOYCIIOBIHBAIOT BO3MOXKHOCTE H
HeN30€XHOCTh ero MHOTOIPaHHOTO, MHOIO(AaKTOPHOTO U MHOTOACTIEKT-
HOTO TIO3HaHWA, MHOro00pa3uA TOUEK 3peHHs CIEUMANCTOB Ha €ro CYIl-
HOCTb, COJIEpXaHHe NEATETBHOCTH, TPRHUIB! YIIpaBieHus. [ocyxapcTBo -
MHOTO3IEMEHTHAS HEPAPXMUECKU BLICTPOEHHAS MyOnuqHas TOAMTHIEC-
Kaf OPraHH3aLlig, CHJla KOTOPOIf HapAY € TPYZOBBIMH PECYPCaMH onpee-
n8eTCA, PUHAHCOBBLIMHU H MaTEPHAILHEIMH BO3MOXXHOCTAMH, CTPOTHM TOC-
JICAOBATENEHBIM YHETOM W BRIpAXKEHUEM 00LOMX JUIA BCEro HaceNneHus [o-
TpebROCTElH, HHTEpecoB, obecneteHeM 060poHOCTIOCOOHOCTH, 60EroToB-
HocTH BoopyxenHbix Cui, Becex BUIOB H ¢opM 6e30MacHOCTH rocyaap-

* B.A. KHCTskOBCKHMA NKUCaN, YTO CaMO COBPEMCHHOE INOCYAApPCTBO OCHOBAHO Ha
KOMTIPOMMCCC M KOHCTMTYLMS K&)XAOTO OTAEALHOIO NOCYAapCTBa €CTh KOMIPOMHCC,
HPHMCPAIOIMHA Pa3sTHYHBIC CTPCMICHHA HanGollee BIMATCABHAIX COLMAIBHBIX IPynn B
naHHOM rocynapcree. Cm.: Kucmakoscxuii b.A. B 3amuTy npasa (WHTCIUIUTCHUMA H
npasocosnanue) // Bexu. M., 1911. Ocrosusie nosokenns B.A. Kncmakosckoro 6a3u-
POBANMCE HA W3IBECTHOM BhickassiBaHiy B.A. KiodcBCKOTO O TOM, YTO BRICWHA NyTh,
KOTOPBI#t HAMETHIIO Cefe YCNOBEYECTBO KAK LC/Ib TPYAHOIO MPOUECCA ONPCACIEHHs
4eNOBEHECKUX OTHOMEHMH, HO KOTOPOro OHO €lle HE BIIOMHE JOCTHIIO JaXe B JY4YUIHX
cBOMX 00UIECTBAX, cCTh 6MaroyCTPOEHHOE rocy1apeTeo U cBOOONHAR THYHOCTE.



cTBa, 06lecTBa, rpaxaaHuHa, yeaoseka. MCTOUHUK cHilbl rocyAapcTsa -
€10 HaCeJIeHHUE, BCE KJIACChl, CIOH, KOTOpLIE NPABOBas CHCTEMA, OPraHH3a-
TOPCKAas NEATENBHOCTb FOCANMapaTa NpH3BaHbl CIUIOTUTE, OObEAUHHTL BOK-
PYT HDEATBHOTO, HEHHOCTEH, IPUCYLIMX COBPEMEHHOMH AeMOKPaTHH, opra-
HU30BAHHOCTH, AMCLIMIUTHHLL. B 3THX yC10BHAX rOCYRapCTRBO OOBEKTHBHO
He TOJbKO OyneT COXpaHEHO, HO MOABATCS HOBRIE UMITYNIbChI [T €10 PA3BH-
TWA, JJIS peasiM3aLam ero Heieh, 3anad, GyHKiuM.

I'mobanu3auus, 3aTpoHyBIas mryOHHbl MHPOBOIO Pa3BUTHSA, MOCE-
CTBMA U NEPCNIEKTHBLI HAYYHO-TEXHHYECKHX PEBOMIOLINIA, AeMorpaduyec-
kye (aKTopbl, JMHaMKKa NMPodeCCHOHANBHOTO NOTEHLMANA, OTPaHUYeH-
HOCTh MPUPOJHBIX PECYPCOB H ChIPbi, 000CTPEHHE IKOHOMHYECKOH KOH-
KyPEHLHH, COIHAIILHOIO COPEBHOBAHMA, POCT NPeCTYNHOCTH (0COBEHHO
OPraHM30BaHHOH, TEPPOPH3Ma, IKCTPEMHU3MA, KOPPYTILHH), TpyOble Hapy-
LIEHHA 3aKOHHOCTH H IUCUMILINHBI, COXPAHEHHE 310POBbA HALIMH, KyNbTY-
PEI, & TAKKe ApYrue ocTphle npobieMbl IPEANONAraloT YKPETUIEHHE ToCY-
mapcTea®, COBEpUIEHCTBOBAHNE MOCYNAPCTBEHHOTO YIPAB/IEHHS, IOBRILIE-
HUe MpodeCCHOHATBHOM IOPHANYECKOHN U NONTUTHYECKOA OTBETCTBEHHOCTH
rocarnmnapara, a Takke y4acTHE Hapofia B peanu3aluy rocyfapcTBEHHbLIX
byHKOMH.

CaMo NOoHATHE rocy1apCTBEHHOIO anIapara HMeeT /1Ba 3Ha4YeHHs - CTa-
THYecKoe (CTPYKTypa) ¥ AHHaMH4eckoe, GyHKuUHOHaIbHOE (kagpoBoe). Kak
CTaTHYECKOE NOHMMAHHE - 3TO CHCTEMAa OPraHOB, MPEXJie BCEro HCIIONHH-
TEJIBHO-PACNOPARUTENBHBIX, AIMHHUCTPATUBHLIX OPraHOB UCTIONHUTEb-
HOM BNAcTH, OPraHOB rOCYAAPCTBEHHOTO YIIPABIEHUA, OCYIECTBNAIOLINX B
CBOEH COBOKYITHOCTH IrOCYAapCTBEHHOE YNPABJIEHUE B Y3KOM, cOOCTBEH-
HOM CMBbICJiE cntoBa. Bo BropoM, (yHKUHOHATLHOM, CMBICTIE TOCYIAPCTBEH-
HEI¥ annapar npeacTasiseT cobolf COBOKYMHOCTh roCyIapCTBEHHBIX City-

3 Moctpoeiine Poccuiickoro rocyaapcTsa noTpeGoBao KONMOCCAMbHBIX YCHIHIA BCEro
HACENEHHUSA, AYHUINX FOCYAAPCTBEHHLIX YMOB CTpaHB!, GBN0 APONHTO MOPE KPOBH JlyH-
wHxX crinoe OtevecTBa no 06ECNEYEHHIO COXPAHHOCTH CTPaHbi, €€ HACEJNEHHs, BCEX
€10 cnoes. [IpuanHBl U YCHOBUA yKPENJIEHHA POCYAapPCTBEHHOCTH KakK Obl CyOneKTHR-
HEl U COREPXKATCA NPEXKAE BCEro B NOAMTHYECKOM W NPABOBOM CO3HAHHMM [PasKUaH,
KyneType OCIECTBA, YTHKE €r0 MOBCACHHUA ¥, PA3YMEETCA, ACATENHHOCTH Pa3iHUHbiX
CHI H NOHHMAHWUA UMK OGWKCH 3aa4H - YKPEIUICHHA TOCYAAPCTBEHHOCTH Ha JEMIOKpa-
THYCCKOH ocHoBe. [0CYNapCTBO HMEET HCTOPHYECKME H KY/IBTYPHBIC YCIOBHS AanG-
HeRurero pailsutna. OQHAKO CKOPEE BCEFO YBCKORCHHUBATL MOCYAAPCTBO HE Clleflyer, ¢
JOCTHXEHHEM NONHOMO rOCNOACTBA HPABCTBEHHOIO HMMEPATHBA NOCYARPCTBO MIOMKET
0Ka3aThCA NPeoGpa3oBaHKLIM B HHYIO NMONHTMYECKYIO opranmsaumio. Ho, no copasen-
NHBOMY 3aMeuanHio M. DuXTe, 3TO MOXKET NPON3OHTH YEPEI (MHUPHAA NET HIH MiMpHan
mupHan nem (Quxme H. OcHoBHble 4epTh coBpeMeHHoH 3noxu. CI16., 1906; Ow e

Hasuauenne yenoseka. CI16., 1905; AHronorks MUpOBOH MOMHTHYECKON MEICIuM. M.,
1997. T. 1. C. 601 - 614.
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allMX, KaIpoBslit COCTAB NPO(ecCHOHANOB, 3aHATHIX NIPAKTHUECKHM OCY-
UECTBICHHEM UCITOJIHUTEIbHO-PACcNOPAAUTENEHON AEATENbHOCTH. Anna-
pary HOJDKHBI GBITh NPUCYINH NPodecCHOHANbHBIN 1EMOXPATH3M, COe-
TaHue 3HaHMH U yMeHumit, crnas  ybexxnenudt u sTHYeckux TpeGoBaHHiA,
rTy0OKO€ ITOHUMAHHUE U CJIeJOBAHHE PABOBLIM M HPABCTBEHHBIM ITPENH-
caHuAM, 6e33aBeTHOE CITy)KeHHe HapOAy.

B 3axinoueHue CHexyeT OTMETUTB, YTO, KaK NPeACTABIIAETCH, CHIBHOMY
AEMOKPATHYECKOMY FOCY1apCTBy NOsKHA OBITh PUCYIa CHCTEMa COCTaB-
JSIOIHX Y€pPT: NOC/ie[0BaTe/bHasA, IMHaMHYHad, Hay4YHO 060CHOBaHHAA U
NOHATHAA HaCECHMIO HALIMOHANbHAA HICONIOTHA, HalpaB/ieHHasA NPeXae
Bcero Ha obecrneueHye eJHHCTBA CTPAHBbI, YKPEIUIeHHe roCcyIapCTBEHHOC-
TH; CWIbHAsA, TPodECCHOHANbHASA, YECTHAA IEMOKpaTHIYeCKas BJACTh; CHJIb-
Has, 110CNeJ0BATENIbHO Pa3BHBAIONIAACA IKOHOMHKA; BHICOKMH YPOBEHB
KyABTYpEI, 06pa3oBaHus, 34paBooXpaHeHud, 060poHOCIOcO6HOCTH CTpa-
Hbl, 6718r0COCTOSHUSA BCEX CJIOER HACENEHHUS, OPraHH30BaHHOCTL, AUCLMI-
JIMHA, 3aKOHHOCTB B 0011IECTBE.

METOAOJOTMYECKHE IMMPOBJIEMBI
®OPMMPOBAHMUS POCCHMCKOM ITPABOBOM
CUCTEMBI

A K. Yeprenko

ITpeobpa3zoBaHus, NPOHCXOAAILME CETORHA B 00LIECTBE, FOCYNapCTBe U
npaBe, HACTOAbKO 3HAYHTENbHB! ¥ HENPEACKA3yeMbl IS paLMOHaIbHOTO
MBILJICHUA, 4TO IOPHAUYECKHE HAYKH, B TOM YHcie U ob1uas Teopus rocy-
NapCTBa W [IpaB4, 0Ka3aJIUCh HECTOCOOHBIMK OTIEPaTHUBHO U JOCTONHO pea-
FMPOBATE Ha 3TH Hpouecchl. ECIH 0CTaBUTL B CTOPOHE IMONHTHUYECKHUE H
HIEONOTHYECKHE PaKTOPBI, 3TO OOBACHAETCA OTYACTH TEM, YTO HCII0JIB30~
BaBLIKECA paHee aGCTPAKTHO-TEOPETHHECKHE CXEMBI H COOTBETCTBYIOLIME
MM METOZONIOrHYecKHe HOPMbI HE CMONTH aJanTHPOBATLCA K KOPEHHBIM
epeMEHaM B 061IECTBE M TIpaBe, a OTYACTH TeM, UTO 06Pa30BaBLIAACH
METORONOTHYECKas HHLIA CTana MEXaHHYECKH 3aM0JHATECA  Pa3IHYHBIMK,
TOpO¥ JaNneko He HOBLIMH 3apy0exXHBIMU GUNOCO(CKO-NIPABOBLIMU K Me-
TONONOTHUECKUMH KOHUETILIAAMH.

AHasn3 COBpeMeHHOMN 10puaHYECKOR nuTEpaTypsl B 001aCTH METOIO-
JIOTHH NpaBa NO3BOJIAET PACKPHITL Hanbonee BakHbie 1 «Gonesbie» npo-
GneMEl, KOTOPbIE XapaKTepHs! [UTS COBPEMEHHOH 0TeueCTBEHHOM MeTONO0-
JIOTHHM nipaBoBeeHrA. Cpen HuXx BolaenuM TpH. [1pu aToM cnemyer 3ame-
THTb, YTO BCE 3TH MPOOIEMBI H ITyTH WX pa3peLIeHUs HMEIOT MpaKTHYeCKoe



3HAYEHMe U1 aHaJTU3a Pa3iIM4HbIX acleKToB (OPMHPOBAHHA NPaBOBOH
CHCTEMbI, HOMCKa Hanboee ONTUMANbHbBIX METO/IOB €€ KOHCTPYHUPOBAHMS.

Hrax, kakoBa xe nepsas npobnema COBpeMERHON METOIONOTHYECKOH
CUTyaluH B opucnipyaeHuun? [1o HalleMy MHEHHIO, TAKOBOH ABJIAETCH Bee
Bo3pacTalotuuit depuyum memooonozuu npasosedenus. Hepaspaboran-
HOCTb M OTCTaBaHHe 3Toli chephbl NpaBOBEAEHHS, €10 KOMIIOHEHTOB IPOsB-
JIAIOTCA B pa3sHbIX MOMEHTaX. ECNH MOMBITaThCA CHHTE3UPOBATh OCHOBHbIE
HanpaBJICHHA BO3HUKHOBEHNA U POABJICHHSA 3TOr0 ACQHUHMTA, TO HX MOXK-
HO CrpynmupoBaTh Mo CHeAYyIOIMM HanpasneHuaM. [lepsoe - oTcraBanne
METO/IOJIONMH NPABOBEAEHUSA OT METOROAOTMUECKHX pa3paGoTOK B ApyruX
cdepax HayuHOro 3HaHWA. YKa3aB Ha 3Ty MEYaNbHYIO MPUMETY HauIero
BpeMeHH, JI.A. KepuMOB nHuieT, YTo B MOCAEAHEE BPEMA MOYTH BO BCeX
OTpac/ax Hay4HOTo 3HaHHsA HabMoAaeTCA MOBOPOT K MHTCHCHBHOM pa3spa-
60Tke NMpo6aeM METOAONOTHH, OAHAKO 3Ta «3aKOHOMEPHOCTH MEHEE BCETO
PacnpoCTpaHAETCA Ha NPaBOBEACHHME, IPEACTABUTENH KOTOPOFo ABHO ripe-
HeGperalot MeTogONOrHYecKUMH npobaemamu cBoeH cobcTBEHHOM Hayku.
Pe3ynsTaTtoM ABHIOCE MHOrOJIETHEE NOBTOPEHHE OIHOIO H TOTO KE U (ak-
THYECKOE OTCYTCTBUE NIPHPALICHUS HAy4YHOTO 3HaHusA»' . OTCTaBaHue Me-
TOAOJIONMH NpaBOBENEHHA, NpeHeOpeKeHNE K Hell NIPHBENIO «K KPH3KCY
Hailleif TEOpeTHKO-IPABOBOH HayKku»? .

Bropoe - 310 cnabas pa3paboTaHHOCTh IOTHKO-METOAOIIOFHUECKOTO
pa3jena npaea, €ro OTCTaBAHHE OT TEOPHHM rocyaapcTsa M npaaa. «Ecnu o
rocyaapcTBe roBopAT, - orMeuaeT B.H. Kynpssies, - 4To B HeM MOXeT ObITh
pasHbili MONUTHUECKHUI pexHM, palnnyHas GopMa MpaBieHusA, He COBa-
Jarollee rocyJapcTBEHHO-MPAaBOBOE YCTPOHCTBO, APYTHMH CII0BAMH, eCTh
paspaboTaHHasA cHCTEMa OLIEHOK H KaTEroOpHif, TO OTHOCHTENBLHO MPaBa 3TOT
BOTIPOC He nposicHeH»® . B.M. ChIpbIX OTMEYaET, YTO «CETOIHS J1OrHKO-Me-
ToA0NOryueCKMi pasaen obueit Teopuu npasa, Kak 1 NPaBOBELCHHA B Lie-
JIOM, 3HaYHTEJILHO OTCTAET OT YPOBHA TEOPETHUECKOTO OCBOEHHA Npasa,
€ro 3aKOHOMEPHOCTEN* .

TpeTbe HanpaBaeHUe, KOTOPOE XapaKTEPH3YET PACCMATPHBAEMYIO I1pO-
6nemy, - aTo «rpobesHOCTH» B pritocoPcko-npaBoBoM Onoke MeTON0510-
ruu npasobeseHus. Becbma onpeaenento 06 stom nuer B.C. Hepcecsuu,

' Kepumos /1. A. Metononorna npasa. M., 2000. C. 22.

* Kepumos /J.A. MecTo Teopuu rocyaapcTea ¥ npasa, GunocopHu Npasa iy ucro-
PHH MOJHTHYECKHX YMEHHH B CHCTEME BLICLIETD I0PHAMHECKOrO obpasoBaiHMs // [ocy-
napctso u npaso. 2000. Ne 12, C. 99.

* Kyopaeyes B.H., Kepumos J.A. Tlpaso n rocyaapctso: (Oneit ¢mmnoc:odero-
npasoBoro aHanusa). M., 1993. C. 10.

* Coiptix B.M. Jlornyeckne octoBanus obmert Teopuu npasa. T. 1, 2. Dnemientisbiit
cocras. M, 2000. C. 11.
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To ero MHEHMIO, BCS MpoGeMaTika METONONOIHU IOPUCTIPYASHIMH, KaK
[PABIIIO, «CBOLHMTCA K AEXKYPHLIM CYXICHHAM O IPEAMETE H METO/IE TEO-
pH# NIpaBa ¥ TOCYAAPCTBA», YTO CBUAETENLCTBYET O «HAIMYKH B Haliei
JOpUAMIECKOI HayKe CY1IECTBEHHRIX TPOOET0B H HEAOCTATKOB B HCCIIENO-
BaHHH M OCBOEHUH BOIMPOCOB OHTOJIOFHMH, THOCEONOTHH U aKCHOJNIOTHH
ropucnpyneruumny’ . CrielyeT cOrnacHTbeA ¢ MHEHHEM O TOM, YTO JAeH-
CTBHTEJIBHO HCCNefoBaHuA no Gunocotduu npasa B HACTOALIEE BpeMs
HAXOAATCA B [POLIECCE CTAHOBIEHUS U NPEACTABAIOT MTOKa €IIe 0CTaTo4-
HO aMOP(HYIO JUCUMIIIMHY cO c1abopa3BUTOH MeToZONIOrNel U pa3Mbl-
THIM IIpEAMETOM®

PesloMupys cka3zaHHOE, MOXKHO CAENATh BBIBOJI, YTO OTCTaBaHHE METO-
[IONOTHH TIPaBOBe/ICHMA HaOMOAACTCA B OCHOBHBIX HANPaBIICHUAX, HAYHHAS
OT ee HEJIOOLICHKU CaMOif IopuaMueckoi Hayko# 1 3akaHuMBas Hepa3lpalbo-
TAHHOCTBIO €€ COOCTBEHHbIX OHTOJIOFHYECKUX, THOCEONOrHYECKUX 1
aKCHOJIOTHYECKHX OCHOBAHHIA.

JeHIUT METOAOIOTMH B NPABOBEIECHUH CTAJ HCTOYHUKOM ITOSIBJICHUS
U pa3BHTHA MemoJ002UNECKO20 HUSUNUIMA 8 IOPUCNPYOeHYUU, COTTIACHO
KOTOPOMY PE3yNbTaThl U KOHCTPYKTHBHOCTb HCCJICAOBAHMS HE 3aBUCAT OT
METOROB ¥ CITOCcOOOB, OT TEX HiIM MHBIX METOAOIOTHIECKMX noaxoaon. Ta-
Kas [NO3WUMA CrpaBeUIMBO QOpMYAHpyeTCs Kak  METOHNONOTHYeCKH
aHapXm3M B ropucnpyaeHuun’ . [IpHBepkeHUbl JAHHOTO HANPABJIEHMUS HUC-
XOIAT U3 TOIO, YTO «B cpepe npasa, KOTOPOE CyTh ABICHHE KOHBEHIMOHAITL-
HO€, TEOpuA He urpaeT ocoboit posm. IOpucnpyneHuus, nonaratoT OHH, -
3710 TEXHMKA, COBOKYTHOCTE aKTyalbHbBIX IIPAKTHK, a He Teopus. Ho oTkas ot
JIIOGBIX CHCTEMHBIX METOJOB HCClei0BaHNA 000pauBaeTCS IPUMHTHBH3-
MOM, 3JIEMEHTapHBIMH OIIMOKAMH, NpakTHYECKHMM GeccHueM mpaBoBoi
HayKH, KOTOpas CoCpe0Ta4yUBaeT CBOH OCHOBHEIE YCHITUS Ha TOJIKOBaAHHH,
a He CO3MIaHuM 3aKOHOMATENILCTBA U He crnocobHa 06ecneYuTsh yCnoBus
ero ¢ dekrrsHoOro neitctaua»® . Crnegyer k 3roMy 406aBUTE, YTO METOLO-
JOTHIECKMH aHAPXM3M - 3TO MyTh K AECTPYKTHBHBIM NpoLieccaM B 00NacTH
$opMHPOBaHHA NPaBOBO CHCTEMB!, OTKa3 OT MIOCTPOCHUN €€ Ha OCHOBE
NPHUHUKITIOB PAalMOHANBHOCTH, TO3TANHOCTH, a CJIEAOBATEILHO, U HAYYHOIO
noaxoja.

5 Hepcecany B.C. 10pucupyaenuns: Bseaense 8 kypc obmie#t Teopun npara u
rocynapcta. M., 1998. C. 1.

¢ Cm.: Xyxos B.H. Mecrto Teopun rocyaapctea v npasa, $unocodpHu npasa u
MCTOPHH NOJHTHYECKHX YMEHHA B CUCTEME BRICINEIO [OpHaHUecKoro obpasosanus //
[ocynapctso u npaso. 2000. Ne 12, C. 99,

1 CM.: Jemudos A.- M. O METOAONOTHYECKON CUTYaUHi B MPABOBENCHKH.

* Tam xe.
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Bo3HukaeT BONpoc: MOXET ObiTh, AEHCTBUTEILHO [UIA COBPEMEHHOM
IOPUCTIPYAEHLMH METOIOJIOTHA MIpaBa, ee odoraleH1e 1 pa3BUTHe He siaisi-
10TCS aKTyallbHBIMH? Ha 3TOT BONpOC MOXHO OTBETHTb OIHO3HAYHO: CE 0/~
Hsl, ObITh MOXET, KaK HUKOT/a NPeX e, METOLOJIOTHYECKUE UCCIIEN0BaH S
BbiABUIAIOTCA B PAHT [IEPBOCTENEHHBIX. APIYMEHTALMH ITOTO NONOKEHHSA
nocesuaercs Gonsias HacTh Hacrosiledl paborel. OTMETHM, TAKXE UTO
NpakTHYECKH BCE YUeHbIe-IOPUCTBL, KTO 3aHUMaeTcA 310l npobnemaruxoi,
TIOA4EPKHBAIOT 0CO0YIO aKTyaibHOCTh METOJONOTHH NpaBoBeAcHHUA. B sroit
CBSI3H HENb3A He comtacuThes ¢ MHeHHeMm H.H. Tapacosa o ponu u Mecte
METOROJIOTHYECKON NpobieMaTHKH B COBPEMEHHOMN IOPHMCIPYACHIMH.
«MeTtoaonorniecKye UCCaeJ0BaHusA Halei FOPUCTIPYAECHLIMH, - CUMTAET OH, -
CErofiHs, Noxaltyii, fonee NpakTHUECKH 3HAUUMBI, HEXKEITH JIOObIE Coep-
HareJIbHblE  KOHKPETHbIE UCCIIEAOBAaHUA, HOO NOCTOBEPHOCTh H OOBEKTHB-
HOCTh MOCJIEAHHUX, KOPPEKTHOCTE ¥ MPHMEHUMOCTE HX Pe3Y/ILTATOB Hanps-
MYIO 32BHCHUT OT CTENEHU pa3paboTaHHOCTH METONOIOTHH IOPHANYECKOM
HayKu»’ .

JeficTBUTENLHO, B Hallle BpEMS «3pHUMO MPOTHBOPEYUE MEXKIY KOMII-
JIEKCOM 00IIECTBEHHBIX MOTPEGHOCTE! B HAyUHbIX FOPUANYECKHX 3HAHKAX U
CTENEHRIO YAORIETBOPCHUS 3THX OTpeGHOCTEH CO CTOPOHLI Hayku»'” . Cire-
IyeT o6paTuTh BHUMaHKe Ha TO, YTo 3ajaya dddekTuBHOTO PopMuUposa-
HMA YIPaBOBOH CHCTEMBbI HAXOAMTCSA B MPAMOI 3aBUCUMOCTH OT CTEneHU
pa3paboTKN U NPHMEHEHHUA METOA0I0IWM NPaBOBEACHUS. [10Ka3aTh U pac-
KpPBITh 3TO IOJOXKEHNE - OCHOBHAA 3ajia4a HacToAwel paboTsl.

Janee, MeTononorudeckas CHTyalUns B NPAaBOBECHUH HE MOXET ObITh
TIOHATA, €CJIY MbI KPaTKO HE OCTAHOBWUMCS Ha TAKOM ABJIEHUH, KaK CHCTEM-
Has KPUTUKA MAPKCH3Ma - OPHLMANEHON METOONOT UM IPABOBEACHHS CO-
seTckoro nepyona. He 6yneT npeyBsenu4eHMeM CKaszaTh, YTO 3Ta KPUTHKA U
o0ycIoBJieHHas el0 AeaKTyanu3auns MapkcoBa yyeHUs SBIACTCA OQHOM U3
Haubonee 3HAYUTENBHBIX XaPAKTEPUCTUK COBPDEMEHHOM CHTYalMH B cdepe
METOACIOTHH Npasa. AHANH3 MAPKCHCTCKON METOI0NOIUH, TOUHEE, €€ OLIeH-
Ky B HaLlie BpEMH, XOTei0Ch Obl NpeaBapuTh 3aMEYaHUEM, YTO HALLia MHTEp-
fipeTalis JaHHOTO METO/a OrPaHUYUBAETCA PACCMOTPEHUEM TOJIBKO Olle-
HOUYHBIX XapaKTepHCTHK. B coBpeMeHHOH ropuandeckoil tureparype cyuie-
CTBYIOT pa3jiM4Hble MOJXO0/bI K OLEHKE PONY MapkcH3Ma B [IPABOBECHUU.
BhIaeNAIOTCA TPH OCHOBHBIX 1OAX0/1a K OLICHKE MapKCUCTCKOM TEOpHH Npa-
B3, CO3A2HHOH COBETCKUMH NPaBOBENAMU: KOMIIPOMHCCHBIR, pedopma-

* Tapacos H.H. Metoponornsieckue npoGreMit 10puandeckoi Haykn. Exatepun-
6ypr, 2001. C. 9.

" flepeeance B.J]. Hayunsie uccnenoauus 8 1931 - 2001 cr. // [Ipasosenenue.
2001. Nel. C. 27.
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TOpCKuit ¥ paauKatbHbIH. KoMIpoMHCCHbIH noaxos, MpH3HaBas, 4To Map-
KCHMCTCKOE BUAEHUE CYLIIHOCTY MPaBa, 3aKOHOMEPHOCTEM ero pa3BUTHA 3Ha-
YUTENBHO YCTapeno, BMECTE C TeM CUMTAET, YTO OHO COXPaHAET CBOE 3Hade-
HHe A HawKx JHedt. [TosTomy oTBepraTh ero ¢ «noporay nryno. Pegop-
MHCTBI HACTaHBAIOT Ha KOPEHHOM MEPECMOTPE MAPKCHCTCKOM TEOPHY TIpa-
83. CTOPOHHHKH PAIHKAILHOIO [IOAXO0/1A NONArat0T, YTO MAPKCHCTCKAs TEO-
pHs npaBa HUKOrza He OblNa MOLIMHHON Haykof, a MOTOMY NpaBOBeAb!
JOJIKHEI CO3JaBaTh HOBYIO TEOPHIO Npasa'! .

Ha niepebidf B3rAA CTONb paIuKaibHas KPHTHKA OXHOTO U3 YHUBEPCAIb-
HBIX COLHANbHO-PIIOCOPCKHX ¥ METOROMOrHYECKHX YueHUH HeceT B ceGe
CO3UIATENHHOE HAYAIO, T.6. CONEPKHT CUCTEMY apTYMEHTOB B NOJb3Y HpY-
roro y4eHus, He MeHee MacwTaGHOro M yHMBepcanbHoro'?, Ha camom
IeJie 3TO He TaKk. AHaIM3 NOKa3bIBAET, YTO KPHTUKA MapKCcU3Ma B CBOEH
OCHOBE HECET pa3pylIHTENbHOE, HO HE CO3HAATENLHOE Hauallo, B CHITy 4€r0
OHa He eCTh NPOABIXKEHUE BIIEpe..

B TO *e Bpems Gb10 6Bl HeBEpHLIM YTBEPKAATH, YTO COBpEMEHHas
KPHUTHKa MapKCH3Ma - ABJIEHHE TOJIbKO OTpHLaTenbHoe. Ha camoM nesne oHa
HeceT B ce0e Takke 1 Cepbe3HOe NONIOKUTENLHOE Hadauio. Bo-niepBbix, 6na-
ropaps 3ToH kputuke Gonee ACHO K HETKO OCO3HAEM KOHKPETHO-UCTOPH-
YeCKUE XBPAKTEPHCTHKM ITOr0 YYEHHA; BO-BTOPhIX, OHA 03BOJSET HAM
BEPHYTBCA kK CaMOMy MapKkcoBy y4eHMIO U [IPEOAONETH JOrMaTHUECKHE U
YNpOLIEHHKE CXeMbl €r0 MHTepnpeTaropoB. U HaKoHeL, 4TO O4EBHAHO,
Hauboree cylecTBeHHO, BO-MHOroM Gnaromaps 3To#t kputuxe GopMupy-
€TCl BO3MOXHOCTb JUIS BKJIIOUEHHS B METOLXONOTHYECKUH HHCTPYMEHTA-
puif npasoBeaeHHsA APYTHX HHIOCOPCKO-METORONOTHYECKHX KOHLIEIILIHIA.
370 06CTOATENBCTBO MO3BOJIAET C HOBBIX [TO3HLKI XapaKTEpHU30BaTh METO-
JonoruMeckue npobremMsl NpaBoBe NEHHUA, 8 UMEHHO C IO3ULHY METOLOJIO-
THYECKOTO IIopain3Ma. B 3TOM COCTOMT 4pe3sblualiHo BaXkHas 0cobeH-
HOCTb COBPSMGHHOH METOJIOJIOTHYECKOH CHTYallMH B FOPHCHPYREHLIMH,

OIIHako aHAJIH3 COBPEMEHHOH OTEUECTBEHHOMN TUTEPATYPhI M03BONAET
CheaTh BLIBOJ, YTO METOONOTHYECKHHI TIIOPAIM3M IPHBOMMT HE K MHTEr-
paLi B B3aHMOOOOTaILEHHIO Pa3IMiHBIX METOAONOTHYECKHX LKOM U Te-
YeHHH, a, HAMPOTUB, K MEXAHUUECKOMY BLITECHEHHIO PAAa METOHNONOrH-

' CM.. Cupoix B.M. Ykas. cou. C. 18 - 21,

2 Hyx K0 3aMETHTD, 4YTO B TUTEPATYPC BONPOC 00 YHHBEPCANLHOM, NOCMOACTBYHO-
eM MeTope Hayku - auckyccHoHHbii. Tak, T1. ®efinpobent. Cuntaet, wro «naeH metoaa,
COACPIKALIMNE KECTKHE, HEHIMEHHBIE K aGCONIOTHO 0GR3ATENBHBIE NPHHUMNLL HAYYHON
AERATENBHOCTH, CTANKHBAKOTCA CO 3HAYWTE/NbHBIMU TPYAHOCTAMMU... BBLIACHAETCA, YTO HE
CYIIECTBYET (PABHNA, CKONLKO OBl MpaBAONONOGHBIMK M INKCTEMOROTHYECKH 060CHO-
BAHHBIMH OHM RE Ka3aJHCb, - KOTOPOE B TO KAW HHOE BpeMa He Obiio Gbl HapylweHo»
(Petiupobenm I1. Habpanurie Tpyabl no meTosonorHu Hayku. M., 1986. C. 153).
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JIEKTYaNbLHOMA 3TUTOM U BIACTD NIPEAEPKallEH NPOrpeCcCHBHOM JIHHUK pas-
BUTHA o61ecTBa U T.4. HHbIMK ciOBaMH, BLIGOD ONTHMAJILHOTO BapUaHTa
Pa3BHTHA - 3TO CIOKHAA U MHOTOIpaHHasA TEOPETHKO-METOAOIOTMYECKas
npobnema, peleHre KOTOpoi NpeaTonaraeT UCNoNb30BaHUE BCETO Teope-
THKO-METOAOJIOTHYECKOTO apceHana No3HakKA U KOHCTPYMPOBaHHA TOCY-
JapCTBEHHO-TIPAaBOBOM CHCTEMBI.

Yro xe kacaerca «3abBeHHA 3aKOHOB MCTOPHUYECKON MPHYHHHOCTHY,
CTPEMJIEHUS CTPOUTD HOBbi€ 0OLIECTBO, rOCYAAPCTBO M TIPABO «C YHCTOTO
JIMCTan, TO TaKas TEOPETHKO-METOAOIOTHYECKAs YCTAHOBKA, KAK H3BECTHO,
MPHUBOJHT K YTPaTe HCTOPUYECKOM CBA3H, HAKOTUICHHONO HCTOPHYECKOTO 1
COLIMANBLHO-IPABOBOTO OMbIT2 MPOLLUILIX 3TanoB. IIpH TakoM «MUPOBO3-
3pEHYECKOM IIOAXOAE, CrpaBeIMBO nuuET M.A. MapueHko, - «rumoc»
NIOMEHANCK HA KMHHYC», ¥ Ha060poT. To, YTO NPOKIIAMUPOBANIOCH KaK ApO-
IPECCHBHOE, CTANIO NPEACTABIATLCA B KAYECTBE PErpecCUBHOrON . DTOT
NOAXOJ, HapsKy C BOBJIEYEHHEM HOBLIX PECYPCOB NIPE0Opa3oBaHMs COLM-
a1bHO-NPABOBOM KU3HU, OTKPBUT CLUTIO3ED U BOJIOHTAPHIMA Y HMITPO-
BU3ALUH, HEIOCUEHKH MHOTHX Hay4HO IIPOBEPEHHBIX METOMOB U CPEACTB
MO3HAaHHA U KOHCTPYMPOBAHHA COLIMANILHLIX M MPaBOBLIX CHCTeM. B niep-
BOM HPUONKEHHH CTAHOBUTCA OYEBHIHBIM, 4TO Pl 0COOEHHOCTEH nepe-
XOJIHOTO COCTOSHHSA HENOCPEACTBEHHO (WM ONOCPEeIOBaHHO) OKa3bIBaeT
BO3JcHCTBHE Ha METOAOJOrHYECKHE M LICHHOCTHBIE OpUEHTAalUK
KOHCTpYHpOBaHHA NpaBoBo# cucTeMbl. CkaXkeM, CHIXKEHUE )KU3HEHHOTO
YPOBHA 1A Gonbluell 4acTH HaceleHHs CTPaHbl, pOCT MPECTYMHOCTH,
KOPPYMIIMPOBAHHOCTH YMHOBHHMKOB aKTYaJIH3UPYeT aKCHOJIOTHYECKYIO
COCTaBJIAIOLYIO MPaBOBOH CHCTEMBL, @ CNIEAOBATENBHO, H METOZIOB €€ T1I0CT-
poeHus.

Takas ke 0cOGEHHOCTDb NIEPEXONHOTrO NEPHOJA, KaK «3abBeHHE 3aKOHOB
NPHYHHHOCTHY, KTHOPHUPOBAHKE NPHHIKNA HCTOPH3MA, IPUBOJUT K OCTa-
TH3MY, T.€. )KEJITAHHIO PaJHKAJIbHO H3MEHHTDb CIOXKHUBLIMACA COLMaIbHbIH
CTPO# M TIOCTPOHTL HOBBIH, KOTOPBI HE NPOCTO MyHllle IPEAKHETO (C coXpa-
HEHHEM BCEro LIEHHOT 0, 4TO 6b110 paHee), a CTpo#, COOTBETCTBEHHO M Npa-
BOCO3HAHHE, U 3aKOHOJATEJLCTBO, CBOGOAHBIE OT BCEX MPOABAEHUI Npo-
uwtoro. Taxoff 10X0A, KaK M3BECTHO, YKE NPUBE K CTONKHOBEHHUIO [10KOJIE-
HHH, pe3ynbTaToM Yero ABNAETCs BhIBEACHUE U3 aKTUBHOR CO3MAATENbHOH
Y TpaXKAAHCKO-MPaBOBOM XH3HHU UENbIX ciloeB HaceneHus. CTaHOBUTCA sAc-
HBIM H TO, YTO 3CTaTHU3M M BHYTPEHHE CBA3aHHBIH C HUM COLHMAIBLHO-OH-
THYECKUH M NPaBOBOMH PARUKATH3M HMEIOT COLMANIbHYIO 4 TIPABOBYIO IIEH-
HOCTb TOJBKO B TOM CJIy4a€, €CJIH OCHOBBLIBAIOTCS HA METOJOJIOTHU H LIEH-

* Mapuenko M.A. TTpaBoBble cHCTEMBI COBPEMEHHOrO Mupa. M., 2001. C.-250.
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HOCTHO# OpHEHTALIMH, COCOOHBIX CO3AaTh 3aKOHOAATENbHYIO a3y, afek-
BaTHY!O OOBEKTHBHOCTH IPaBa, CTPEMJIEHHUIO MCTIONB30BATh PABOBYIO CH-
cTeMy, 4TOOBI MOMOUYb BCEM, KTO HYXKAAETCHA B MOMOLUM MpaBa B LENAX
YCTaHOBJIEHUA CNPaBEVIMBOCTH U paBHONpasus. Takue KpurepHt Gopmu-
POBaHHA NPABOBOM CHCTEMBI NMPERNOAralOT HE METOABI LIOKOBOH Tepa-
IIKH, @ METOZbI PRUHOHAIBHOIO U NO3TANTHOIO KOHCTPYHUPOBAHUSA JIEMEH-
TOB IPABOBOM CHCTEMBI.

TakuM 00pa3oM, BHIICHEHHE OCOOEHHOCTEH MEPEXOAHOro MEPHOia
BKJIIOYAET TEOPETHKO-METOROIOIMIECKHE ACTIEKTHI, TO3HAHHE KOTOPBIX M0-
spoysieT Gonee IdpdexTusHO PopMUpPOBATE OCHOBEI MPABOBOrO rocyjap-
CTBa ¥ MPaBOBYIO CHCTEMY.

IMPABO U CITPABEJJINBOCTb: OCOBEHHOCTHU
NX COOTHOLUIEHMS B OCHOBHbBIX
ITPABOBBIX CUCTEMAX MHPA

B.B. Tuxonosa

OnHa H3 ApeBHEMIINX HAEH FOPHCIIPYAEHIMH - UAEHA €AMHCTBa ITpaBa 1
CNPaBeATNBOCTH, UX B3aHMOAEHCTBHA U B3aUMOOOYCIIOBIEHHOCTH - BBIA-
BuHyTas ydeHbIMU JIpeBrero Puma u JlpesHeit I'pennn, mpoins cloxHbIi
¥ NPOTHBOPEYHBbIi ITyTh PA3BUTHA U PEANN3alHHU KaK Ha YPOBHE JOKTPH-
Hbl, TAK ¥ IOPUAUYECKOM MPAKTHKH, MPHOOpena B COBPEMEHHBIX YCIIOBHAX
KapAMHAJIBHBIX COLMANBHBIX Ipeobpa3oBaHnit 0c060E TEOPETHUECKOE H
MpaKTH4eCKOE 3HAUEHHE, TTIOCKONIBKY OT (JOPM €€ OCYINECTRIEHHS BO MHO-
FOM 38BHCHT Ka4e€CTBO IIPABOBOrO PEryJHPOBAHUSA U, CJIENOBATENBHO, YK-
peruIeHne npasoBsix 0cHOB Poccuiickoro rocynapcrsa.

CJIOKHOCTH HAYYHOIO U MIPAKTHUYECKOI'0 pelieHns IpobneMbl COOTHO-
[ieHHA NpaBa ¥ CrpaBeUIMBOCTH 00y CII0BIEHa, NPEX e BCEro, MHOroob-
pa3HeM NoaXOLOB K MOHATHAM CPAaBHHBAEMbIX COLMANBHAIX ABJIeHN. [Tpn
9TOM, KaK [IOKa3b1BACT HCTOPYS TIPABOBBIX YUEHMIA, B BhICIIEH CTENEHH Au-
HaMMMHO MOHATHE cOpaBeATMBOCTH. OHO CAMOM3MEHSAETCS ¢ M3BMEHEHUS~
MH 06ImecTBeHHBIX OTHOLIEHHUI, TpeOOBaKMit HPABCTBEHHOCTH U NpaBa U
TEM CaMBIM MpUOOpPeTaeT Ha KaXXAI0M 3Talle COLMANbLHOTO Pa3BHTHA HOBOE
coaepxanue, Hoble hopmel. HeToprueckue ocobeHHOCTH COOTHOUIEHHS
NpaBa ¥ CPaBe/LTHBOCTH 00YC/I0BEHbI, KDOME TOTO, CROEOOpa3UeM reHe-
3Mca OCHOBHBIX MMPABOBLIX CHCTEM MHPa.

B Hau6onbiedt cTerieHs BOCTpe6OBAHHOCTD BRIBOAOB AHTHYHOM HayKH
0 MpaBe H CNpaBeUTHBOCTH NPOSBHIACH B POMaHO-T€PMaHCOM NpasoBoi
CeMbe, YTO 00BACHAETCS BeLyILEH POJIbIO €CTECTBEHHO-NPABOBOM TOKTPH-
Hbl, Jiexauie!t B OCHOBE NMPAaBOMOHUMAHUS, MPU3HaHHUA CipaBeATMBOCTH
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KaK NeHepaJIbHOIO NPUHLMNA BCEH MPABOBOH CHCTEMBI: 3aKOHOAATENBCTBA
Y MPAKTHKH €10 NPHMEHEHUs, PaBOBO KYNIBLTYPHI BO BCEX €€ aclekTax
OCHOBHBIX YacTAX. Ieonorus eCTeCTBEHHBIX H HEOTYYXKIAEMbIX [PaB Ue-
J0Bexa, obecrneyrBaeMbIX PaBHO# 3aLMTOM CO CTOPOHBI FOCYAAPCTBEHHbIX
4 00IIECTBEHHBIX HHCTHTYTOB, BKIIo4aeT B cebs PpyHraMeHnTansHoe Tpe6o-
BAHHE - BOIUTOWATh ECTECTBEHHOE MPaBO B (TIIO3HTHBHOMY NPABE, B 3aKOHAX
roCyAapcTBa, KOTOPAIE JOJDKHBI OBITh ClipaBeIMBLIMHU. 3aKOH H0JAeH ObITh
He IPOCTO BblpaKeHUEM 061el BoaH no npyaaHMio ofineoba3arensHoro
XapaKkTepa eCTECTBEHHBIM NIPaBaM YEJIOBEKA, HO BOMH NPOCBEIUECHHOM M
OCHOBaHHOMH Ha TpeGoBaHUAX 06LECOLMAILHOM cripaBeTHBOCTH' . «Bes-
Kuii 3aKOH, HAapyMIalOLIMi HEOTbEMJIEMBIE [1PaBa 4ENI0BEKa, - roBopui Po-
Gecribep, - ABAACTCA HECTIPABEUIMBLIM ¥ THPAHHYECKHM, M 110 CAMOMY CBO-
€My CYLIECTBY OH He ABNAETCSA 3aKOHHBIM» .

ITocreneHHO B poMaHO-TepMaHCKo# npaBoBoit cembe Hosoro u Ho-
BEHIIEr0 BPEMEHH B ITPEACTABICHUAX O CIPABEJIMBOCTH NPaBa yTBEPH 1a-
I0TCA KaK QyHIaMeHTanbHblE H OOIIENPUIHAHHBIE ClIEAYIOLINE TION0MKe-
HUA:

- CnipaBe JUTHBOCTh - OTPaXeHue obiell Bonu.

- IpaBo xak TBOpEHHE YEIIOBEYECKOTO pasyMa HOKHO (popMUpPOBaTh-
s C y4eTOM OOLIMX HHTEPECOB.

* B KOHEYHOM cYETE BBIBOAbI O CNPABEUIMBOCT ODOCHOBLIBAET Cam
Hapoz.

+ 3aKOH KaK OCHOBHOI HCTOYHMK IpaBa, BorutoLas obmue Tpebopanus
H MHTEpPEChI, JOMKEH ObITh CrIpaBeUTUBbIM.

3aKoHOAATEAb JOMKEH NPEAYCMAaTPHBATD BCE KU3HEHHBIC CUTYALINH, B
KOTOpbIX OyIeT NPMMEHATLCA 3aKOH, H HAXOJUTH KOMIIPOMKCCHBIE G OpPMY-
JIMPOBKH CNIPaBeUTMBOCTH, YUHTbIBAIOIME MHTEPECH! Pa3HbIX JHOAEH, cOLM-
aNLHBIX Fpynn. Ho MOoCKoAbKY 3aKOHbI M NOA3aKOHHBIE aKThl, KAK CBUIETENb-
CTBYET NPaKTHKa, Ob1BaIOT HECNIPaBETMBBLIMH, HEOOX0AMMa aBTOPHTETHAS
HHCTaHLMA, CYXAEHHA KOTOPOIl O CrpaBe/IMBOCTH B KOHKPETHON cHUTya-
uuu Oyayt obweodazarensHbiMil. M npakTHka poMaHo-repMaHCKHX npa-
BOBBIX CHCTEM NpULLNA K €AUHOMY i 060CHOBaHHOMY BBIBOMY, 4TO TaKOii
MHCTaHUuel A0mKeH ObITh CyA - B BUje 0C060# CHCTEMbI KOHCTHTYLIHOH-
HbIX CYI0B, 00S3aHHOCTb KOTOPOIO NPUMEHATH 3aKOH Tak, YTOOb! pelueHue
6bi510 cripaBeAUBLIM.

0O6001mas NpakTHKY pEeLUEHHA BONPOCA O €AMHCTRE NPaBa H CripaBe uti-
BoCTH, PeHe JlaBua npuxoamMT k 060CHOBAHHOMY BHIBOZY: «XapaKTepHbIM

' Cm.: Yemaeprun B.A. TlouaTnsa npasa u rocynapctsa. M, 1997. C. 54 - 57,
? Pobecnoep M. PeBOMOUMONHAA 3aKOHHOCTh M mpasocyane. M., 1959. C. 172.
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118 TUOKOCTH I0pMIHYECKUX KOHLENUHHA B poMaHO-repMaHCKoH npaBoBoii
ceMbe ABJIFETCA TO 00CTOATENBCTBO, YTO CMIPABEJIMBOCTh TAM BO BCE Bpe-
MEHa BKJIIOYANach B [PaBo, U B CBA3H € 9TUM HUKOIA He BOSHHKAO HE0O-
XOJMMOCTH HCTIPaBJIATh CrICHMaANbHbIMY HOPMaMH CTIpaBe AIMBOCTH CHCTE-
MY IOPHAWYECKHX [IPaBHI’ .

CpoeoOpa3ne B3aUMOCBs3H NpaBa U CNPaBeIMBOCTH B aHITIO-CAKCOHC-
Kot TpaBoBol CeMbe 06YCNOBNEHO MCTOPHYECKH CNIOMNKHBLUMMCS Tyanus-
MOM TIpaBa, B KOTOPOM Hapsy ¢ OOHIMM NPaBOM BO3ZHHKJIO H IJTHTENLHOE
BpeMsA CYIECTBOBAJIO B KaYECTBE IIPABOBOM CHCTEMBI-CONIEPHHLI NPABO
cripaBefMBOCTH. F3-3a nipo6esoB  HEAOCTATKOB OOLIErO NpaBa YacTHLIE
nMLa, HE MMest BOBMOXHOCTH ToOUTHCSA peLieHws B CyAax o6Liero npasa uin
B CJTyvae HeyJOBAETBOPEHHOCTH BIHECEHHBIM H10 JEJTY PEILIEHHEM, HAY4HHAsR
¢ X1V B., 06palllanCch X KOPOJIIO Kak HOCHTEJIO BHICIIEH MyAPOCTH 1 COBEC-
TH, 4TOOBI H0OUTLCs cipasemnBocTH. Takoe obpatueHne o6bLIYHO IPOXOAH-
IO Yepe3 JIopAa-KaHLUIepa, KOTOpbIH NOCTENEHHO CTAHOBHJICA Bee bosee
6onee aBTOHOMHBLIM CyabeH, € AHHOHYHO PELIABIIMM J€Jia O MMEHH KOpo-
151 ¥ CoBeTa, AeNErHpoBaBIIMX €MY COOTBETCTBYIOLIME TTOJIHOMOUUA. B pe-
3yALTATE PEMICHH, IEPBOHAYaIbHO MPHUHUMABLIMECS C YUETOM «CIpaBe/i-
JTUBOCTU B J@HHOM CITy4acy, CTa/IH CHCTEMATHYCCKH BBIHOCUTHCS HA OCHOBE
NPUMEHEHHA JOKTPHH CTIpaBeIJIMBOCTH, TPEACTAaBNABIIKX coboit gobase-
HUS WM KOPPEKTHBHI K NMPABOBLIM MPUHLMIIAM ¥ pELeHUAM cyleif o6iuero
npasa. [Tonoxenus, MpuMeHseMble TOPAOM-KaHLIEPOM I10 AE/1aM YacTHOro
XapakTepa, ObUIH B 3HaUMTENLHOH CTENEeHN 38HMCTBOBAHBI K3 PUMCKOTO Hac-
THOTO NIPABa ¥ U3 KAHOHWIECKOTO MpaBa, OHU ropasfio GosbLIe, YeEM MHOTHE
ycTapeBaBIIHE HOpMbI 06ILEro NpaBa, COOTBETCTROBAIH IIPEICTABIEHHSAM O
CripaBe/TMBOCTH 3noxu Bospoxaenust.

B nanpHelineM npaBo CIPaBEeUIHBOCTH MpETEPIIENO CyLIeCTBEHHbIE
uaMeHeHuA. [lepectas ObITh DyXOBHHKOM, UCTIOBENHHKOM KOPOJIA MOC/E
1529 r., NopA-KaHLUtep KAK JTHLIO MOJHTHYECKOE H CYAbR HE NPETEHAOBAN
Gonee Ha Cyx mo 3akoHaM MOpanH U Bce Gonee mpeBpallaics B IOPHCTA.
[ocTeneHHo CTHpanKch pasnnYig MEeXAY Hopmamu obluero npasa u npa-
Ba CIIPaBEAIMBOCTH, XOTA U B HACTOALIEE BpeMs aHIHiiCkoe NpaBo BKIHOYa-
€T HOPMBEI 3THX [BYX pa3HbIX MIPaBOBLIX CTPYKTYp. «CrpaBe A/IMBOCTEL OCHO-
BLIBAETCH Ha MPaBe» - OHA M3 aKCHOM Jlopla-KaHiepa® .

Mocne 1875 r. paznnung Mex gy o61MM NpaBOM U TIPABOM CTIpaBe1JiH-
BOCTH CYIECTBEHHO TpaHcHOpMUpoBaHch. UTobbl onpeaenuTs, k kakol

} flaeud P. OchoBHbiE TIPABOBRIE CHCTEMb! coBpemerHocT. M., 1997, C. 108,
* Haeuo P., Jopgppe-Cnunosu K. OcHOBHBIEC NpaBoOBbIE CHCTEMbl COBPEMEHROCTH.
M., 1997. C. 218 - 221.
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CHCTEME PaBa OTHOCHUTCA PaCCMATPUBAEMOE €0, HCXOMAT M3 TOTO, K Kd-
koii cdepe peryniposaHua oHo OTHOCHTCA. Jlena myGnn4YHOro xapaktepa
paccMaTpuBanuch 0GILHMH CyaamHu, a B BEJCHUH NpaBa CrIpaBeJINBOCTH
HaXOIHJIHCH JIe]1a O 3aBELIAHHAX, HacNIeICTBEHHRIX CIIOPaX, O JOBEPHTE/Ib-
HOM COGCTBEHHOCTH H T.A.

Eue 6onee yHHKansHBIM NIPEACTABIIAETCA pelleHHE NPobaeMbl CBA3K
npasa ¥ CNPaBEATHBOCTY B IP2BOBLIX CHCTEMAX, TOJYYUBINNX 110 CBOMM
KaueCTBEHHBIM 0CoOeHHOCTAM 060061IeHHOE HAa3BaHHE «3aHICONIOTH3HPO-
BaHHBIX» CHCTEM. B npyHaanexaux x 3ToH rpynne MycylIbMaHCKHX [ipa-
BOBLIX CHCTEMaX IMABHLIA TE3UC, 3aKpETUICHHBIA BO MHOXECTBE NOJNOXE-
Huit KopaHa ¥ apyrux pesMrio3Ho-npaBoBbIX HCTOYHHUKAX: CIPABELIHBO
BCE TO B NPaBOBOM A€ HCTBUTEIBHOCTH ITHX CTPAH, YTO COOTBETCTBYET BOJIE
Annaxa 1l OyHAaBMEHTAIbHBIM LIEHHOCTAM HCNaMa, B COLSPKAHHE KOTOPbIX
BIJTIOYEHB! PENTHIHA, )KU3Hb, pa3yM, COGCTBEHHOCTD, IPOAOIKEHHE POa.
Takum o6pazoM, Bee, 4TO YHACTBYET B MEXaHU3ME NIPaBOBOTO PEryMpOBa-
Hu 00ILIECTBEHHBIX OTHOIIEHHH, B KOTOPBIX PEJIH3YIOTCH 3TH LEHHOCTH U
ofecneunBaloTCA HeOOXONMMOl NpaBOBO# 3aLIMTONM, OLEHHBAETCA Kak
BbICLIEE MPOABJIEHHE CNIPABEAJIHBOCTH.

B copeTckoif nMpaBOBO# CHCTEME - OCHOBOTIONIOKHHIE 3aHIEONOrH3K-
POBaHHOM COLMATHCTHYECKOH NPaBOBOH CEMBH BO BCEX NOMHTUYECKHX U
MpaBOBBIX JOKyMeHTax, 0cobeHHo 20 - 30-x rr. XX B., 3aKpeniieHa ucxo iHas
HJIeA: CIPaBEAMBO BCE TO, YTO COOTBETCTBYET 3alayaM MOCTPOEHHsA COLY-
aIM3Ma U €ro peBOMOUMOHHON Haeonoruy. OTcloNa HUMEM He OrpaHYeH-
Hble BHecyneOHbIE U cyaeGHbIE penpeccuu, pacnpaBa Hafl TOMUTHYECKUMH
MPOTHBHUKAMH M WHAKOMBICAALINMH, obecnedeHHe MOHOTIONBLHOFO Toc-
NI0JCTBA FOCYRAPCTBEHHON COOCTBEHHOCTH, BCEB/IACTHE NAPTUMHBIX YHHOB-
HHMKOB H aIMMHMCTPaTHBHOIO alNapara - BC€ 3TO0 000CHOBBIBAJIOCH CRUE-
o0pa3sHbIM NMOHMMAHWEM CMPaBEeUIMBOCTH W €€ BIPaXEHUS B MPABOBOM
cucteme® .

Haunbonee 3ameTHbie H3IMEHEHMA PABOBOY CUCTEMBI COBPEMEHHOTO
poccufickoro o61ecTBa HEMOCPEACTBEHHO CBA3aHLI C NEPECMOTPOM Mpe-
XHHX HICOJOrMYECKHX IOJTOXEHHH 0 ¢ AIMHCTBE NpaBa U CNPaBEUTHBOCTH,
[Tpw 31OM nomyynnu Haubossiuee pasBHTHE H OOOCHOBAHHE TPH PA3HBIX
nomxo/a B peuieHuH 3Toi npobnemsi. CyTh NepBOTO: CNpaBeUIHBOCTD AB-
JIACTCA OIHUM M3 00LIECOLMANbHBIX TIPUHIIMNOB BCel NPaBOBOU CHCTEMBL,
OT TOUHOIO U BCECTOPOHHET0 3aKpenacHus Tpefosanuit xoToporo u obec-
TIEYEHUA X peaTH3aLMH BO BCEX BHOAX JOPHAMYECKOH NPAKTHKH Henocpea-
CTBEHHO 3aBUCHT CTIPABEMJIMBLIN XapaKTep NMPaBOBOIO PErylTHPOBaHHUs Beei

3 CM.: Anexceee A.A. Teopua npasa. M.,1993. C. 206 - 211,
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cucTeMbl OO1IECTBEHHBIX OTHOILEHHH. Ero ocHOBHBIMY 311EMEHTaMH, Kak
MpaBuJio, Ha3biBalOT PaBEeHCTBO OCHOBHBIX Mpas, cBOGOA ¥ 06A3aHHOCTEI,
PaBeHCTBO Nepe 3aKOHOM U CyIOM, PaBHbI IopUAMdecKkuit MaciuTal no-
BE/EHNN, MAKCUMANILHYIO COPa3MEPHOCTH MEXIY BO3MOXHBIM U JOJIK-
HBIM [IOBEIEHHEM M €ro NpaBOBBIMM MOC/IEACTBMAMHM, IPONOPLMOHATIb-
HOCTb COLMANIBHBIX OM1ar 3acyraM KOHKpeTHONO MHAMBHIA HIIH OTIpeleeH-
HOM COLUMANBHOM rpynmbI®,

B pamMkax BTOpPOro noaxoja yTBep>KAaeTcs, YTO HEBEPHO pacCcMaTpH-
BaTh CIIPABEJIMBOCTL B CUCTEME OOLIMX NPHHLUIOB NPaBa Kak OHONOpAN-
KOBbIif 10 CBOEMY 3HAUEHHIO C HHBIMH 0OLMMM IpHHLMITAMHA. DTO TeHe-
pabHBIA IPUHIM («CYTIEPNPUHLMIY IIpaBa), BO3BILIAIOLIUNCS B CHCTE-
Me o0IIVIX PHHLMITOB [IpaBa U NpeAONpeIe/AIOIMH UX CONepKaHHE, HX
LEHHOCTR' .

¥ Hakowel, nosmy4yuBlas Hauboblilee pacnpocTpaHEHHE B HOCAEAHEe
JecaTwieTde koHuenuus P.3. JIuBLiMla, cornacHo KOTopoit paccMOTpeHue
M OLIEHKA CTIPaBeUTHBOCTH JIMIIE KaK NPHHLIMIIA [TPaBa HOCUT OJHOCTOPOH-
Huif XapaKTep, NOCKOJIbKY CaMo TIPaBO B LIEJIOM €CTh HOPMATHBHO 3aKpen-
JIEHHas ¥ peaiM30BaHHaA CIPABELTHBOCTE. TakoH MOAX0 K MOHUMaHHIO
Mpasa, 10 MHEHUIO aBTOPa 3TOM KOHIENLUMH, TO3BOJIAET UCTIOJL30BATS 10~
CTUTHYTBIE HAyYHBIE PE3Y/IBTATHI IPH PAITMYHBIX TOHUMAHUAX [paga. 3aecs
CIIPaBEUIMBOCTE OIPERENAET CORepKaHHe MpaBa, a €e HOPMATHBHOE 3aK-
peruieHue - HeoGxoaumyto popmy npasa®. B 3TOM CHHTE3HPOBAHHOM T10-
HMMAaHHH [OXYEPKUBAETCA U POJIb HOPM KaK OCHOBHOTO 3B€Ha MPABOBOI'0
PEryaspoBaHus, 1 MPOLECC MX OCYIUECTBIICHHA, U YHUBEPCaNbHAA LIEHHOC-
THas XapaKTepHCTHKA [pasa.

CpaBHeHHe pa3TUYHbIX MOAXOA0B H OLIEHOK, CYIIECTBYIONMX KaK B CO-
BpeMeHHO# obLieli Teopuy Npaga, Tak M Hayke COBPEMEHHOTO MpaBoBe/Ie-
Hus 1o npoOiieMe eAMHCTBA NPaBa H CIPaBe/IMBOCTH, YOe IMTENLHO CBHe-
TeILCTBYET 06 0c000# aKTyalIBHOCTH 3TOH MPO6IEMBI C TOYKH 3pEHHSA KaK
TEOPHH, Tak U IPakTHKY ¥ HeoBXOMMMOCTH ee aanbHelinero passutis. [pu-
3HAHUE CTIPABENTMBOCTH YHHBEPCATLHON, BEUHOMH, IEPBHYHON LEHHOCTHIO
COBPEMEHHOT0 MUpa NO3BOJIMT 60Jiee TOUHO 0OBACHUTL CYLIHOCTD [IpaBa
H €ro cojiepKaHHe, TEHASHUNH Pa3BUTHS MPABOBLIX CHCTEM MHpA U epC-
MEKTUBbI UX CONMBKERUs.

¢ Cwm.: Obwyas TeOpHs TOCYAaPCTBa M ipaBa: Akaaemuxccknil xype. M., 1997, T. 2,
C. 85.

7 CM.: babaes B.K. B yucbuuke «O6mas Teopus npasa». H. Hosropoa, 1993.
C. 128 - 132

¥ Cm.: Juewuy P.3 Teopus npasa: YueSuuk. M.. BEK, 1994. C. 66 - 69.
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K BOITPOCY O CYIHHOCTH ITPABA
N A MumnHa

MHOrHe TpeACTaBUTEIN Pa3HbIX TEOPETHUKO-NPABOBLIX LLIKOJ CXOAATCS B
TOM, YTO CYLIHOCTBIO NpaBa ABideTca Bons (bora, 3kOHOMHYECKH H nonu-
TH4YECKH FOCNOACTBYIOLIEro Kilacca, rocyaapcTBeHHas, 60bIIMHCTRA Ha-
cejeHHs, BCEro Hapofia M T.1.). [lonumaHue npaBa kak BOJIM IOABEPrasioCh
KPUTHKCS B IOPEBOMIOLIMOHHOM IOpUANYECKOH IMTEPATYPE, KPUTUKYETCA U
ceffuac' . OHaKO Takoe NOHUMAaHKE NMEET MTyOOKHE UCTOPHUECKHE KOPHU
M COBpPEMEHHBIX TIOCIIeAoBaTENeH” .

B ropunuko-dhrwiocodckux Ucciae 0BaHHAX MOCTEAHUX IET CYLHOCTHIO
paBa Ha3blBAeTCs «0bLuas BoiA», MpUopUTeT pa3paboTKu 3TOH kareropuu
oraaroT XK.-X. Pycco. B.H. lNoliman-YepBoHIOK 3aMedaeT, O4HaK0, 970 11
Pycco 06uyas Bons paBHO3HAYHA Bosie 6ONBUINHCTEA, C Ye€M TPYAHO COrfla-
cutbes® . JlecTBUTENBHO, TAKOE NOHUMaHUe obLUeH BOIM H3HAYANBbHO BXO-
IWT B IIPOTHBOpEYHE C HHIHBUIyANLHOH cBO6OJOM, MpaBaMy YeloBeka,
€ro YaCTHbIMU WHTEPECAMM ¥ 4aCTHONH HHNLKATHBOH. KaTeropiiHo Bbic-
Kasancs no 3tomy nosoxy H. bepases: «H nouT uyqoBHIIHO, KaK JHOAU
MOTH TOUTH [I0 TAKOTO COCTOSHMS COZHAHUS, YTO B MHEHUH M BoJie 60JTh-
LIAHCTBA YBH/IEJIM HCTOYHHK U KPUTEPHIA IPaBbl U UCTHHBI )

IT. 1. HoeroponueB kommeHTHpyeT paboty Pycco «O0 obuiecTBeHHOM
IOTOBOpe», 4T0 0blIee MHeHHE, kak ¥ 061Lyi0 Bomo, Pycco npeacrasiset
cebe He B BHAe koneboLerocs pe3yisrara, MPOUCXOAALIEro U3 CTOJIKHO-
BeHHs ¥ 60pb06bl HaCTHBIX MHEHHIA 1 BOJIb, @ B BUIE HEU3MEHHOI'O 3lIeMEH-
Ta, 0OIIEro BCeM YacTHBIM BONAM M HEU3MEHHO NPHCYLIEro KaXAoh 3
HuxX. [Togo6HO HEU3MEHHOMY M €XHHCTBEHHO BO3MOXHOMY De3y/lbTaTy
anrebpanyeckoro ypaBHeHHUs, o01an BOJIA MOXKET NMOTYYUTh JIULIL OJHO
onpenenenue’ . Hao6oport, P.3. JIusLMLL TOBOPHT O TOM, YTO eAHHAA BO/A
Hapozla - 0Ka WUIO3MA, U MPE/NaraeT BbIBUTH U 3aKPENHTE B 3aKOHE BOJLIO
6onbiunHcTa® . CoBpeMeHHbIE aBTOPSI, B OTIIMYUE OT IOHUMaHMA 061uei

' Cm.: Bencepos 4.5 Teopua npasa. M.: Opucr, 1996. T.1. C. 98 - 99.

2 Cw., nanpumep: Jleiiem 0.3. Cywnocts npasa: [1poGnemst Teopun u ¢unocodun
upasa. M.: 3epuano-M, 2002. C. 23.

Y CM.: loiisan-Hepeoniok B.H. Ouepik Teopuu rocyaapcrsa v npasa: B 2 4. M.
MIOH MBJL Pocenu, 1996. C. 120.

4 Beposes H. ®unocodus nepasencta. Cyan6a Poccun. Mockea: SKCMO-[pecc,
Xapexos: ®osno, 1998. C. 616.

5 CMm.: Hoszcopooyee I1.H. Jlexumu no ucropun ¢punocopun npasa: Counnenns.
M.: Papurer. 1995. C. 169 - 170

¢ Cm.: Jluswuy P.3. [TpaBosoft 3aKkoH B COUMANHCTUYECKOM [IPABOBOM NOCYAAapCTBe
/I Cos. roc. u npaso. 1989. Ne 3. C. 19.
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somu JK.-)XK Pycco, enunoayniHo noguepkuBaloT, 4to o611as Bois He ecThb
MeXaHHYeCcKoe CIIOKEHHEe HHAMBUIYANbHbIX BOJIb, @ PE3y/NbTaT UX COIMaco-
BaHWA, COYETaHHA JOCTUTHYTOro 06UIECTBEHHOrO KOMIIPOMHCCA pa3iiny-
HBIX crieH(UIEcKNX HHTepecoB’ .

Kateropus «o611as BOJIA» He pelliaeT BeeX MpobneMHBIX MOMEHTOB BOII-
poca 0 CYILHOCTH npaBa. «O01uas Bojif» ecTh 10YBA 11 pa3BENECHHA 3aKO0-
HOB, KOTOpBIE BCe 60JIb1LE OTKIIOHAIOTCA HE TOJIbKO OT 60XeCTBEHHOTO, HO
TaKKe U UesloBeyeckoro pasyMa, - nucan b. {e Xysenans. - 3akoH, Bbipa-
KoUK BOJIIO HAPOAA, - WUTFO3UA»® .

B nHayuHO# IMTepaType NpeacTasieHsl pa3paboTku KATErOpHU «BOJIA»
B ICHXOJIOT4€CKUM CMBICII€ - KaK CO3HATENBHOI0 M CBOOOIHOro CTpeMiie-
HHA YeJIOBEKA K OCYILECTBIIEHHIO OIIPEESIEHHOM LIeNH, KOTOpas MpeACcTaB-
AseT ONMpeAeNIeHHYIO 1IEHHOCTh. BoJIeBOH akT yKOpPEHEH B CTPYKTYpe JIM4-
HOCTH, MMEET XapaKkTep AYXOBHOTO ABJICHHS U BHIpaXKaeT JOKEHCTBOBA-
uue®. Takum o6Gpasom, SBCTBYET CBA3b BOJEBOrO KOMIIOHEHTAa C 3THYEC-
KHM, HEHHOCTHBIM. B ¢unocodckolt nurepatype BONs Onpefensercs, B
NPOTHBOMONIOXKHOCTD BJICHEHHIO, KaK KyXOBHbIH akT, 6narogapa KOTopoMy
TIOATBEPXKAAETCA HEKOTOpas IEHHOCTb. BoJist kak TyXOBHBIN akT Bceraa cBs-
3bIBAETCS CO CBOOOAHOM BoJIeH, T.€. MOXKET BbIOpaTh cpeay MHOIHX TaKo
MOTHB, KOTOPbI} NPOTHBOPEUHT KH3HEHHBIM NOTPeOHOCTAM HenoBeka'® .
Bons B coLMonoryyeckoM CMBICIE - 3TO BeJIeHHE (BONIEHHE), XellaHUe, npe-
BpALUEHHOE B MOBENEHHE. B 3TOM CMBICIIE BOIA ABAACTCH KOMIIOHEHTOM
BJIACTH, MO KOTOPOH NMOHMMAETCA CNIOCOGHOCTh OKa3bIBATh OIMpEAeAi0-
uiee BO3neHCTBYE Ha NEATENBHOCTD, ROBEACHHE MOEH C IOMOLLBIO KAKHX-
7100 CPENCTB - ABTOPUTETA, PHHYXKACHHA U T.1. SICHO, UTO ABHraTeNLHOM
cunoli oGoro CoO3HaTENLHOrO NeHCTBUA ABNsAeTCA BOJA. HMeHHO oHa ecTh
rpaKTHYeCKuil peanu3aTop noTpe6HOCTH, HHTEpECa, LiETH YCTAaHOBKH, LEH-
HOCTH, KOTOpbI€ ABJAIOTCA naccuBHbIMK ¢opmamu coszHauua. I Terenn
MHAWeET: «B T0 BpeMs, Kak HHTEJUIEKT CTapaeTcs JiMilb 6parh MUp, KAKOB OH
€CTb, BOJIA, HANIPOTHB, CTPEMHUTCS K TOMY, 4TOGBI TETIEph TOJIBKO CAENaTh
MHP TEM, 4TO OH JIO/DKEH ObITH) ! .

OnHako 06paTHMCA K CYIHOCTHO-COAEPIKATENLHBIM XapaKTePUCTHKAM
sosu. To cniosam U. Unuuua, «...oHa (Boas. - M. M.), B3sitas cama o cebe,

? Hanpumep, cM.. loiiman-Hepsonox B.H. Ykas. cou. C. 120 - 121.

! )Kyeenans 5. Bnacts: EcTecTBenHas UCTOpUs B €€ pasBUTHH. JIOHIOH, Huo-ﬂopx,
1947. C. 267.

® Cm.: Cospemennan dunocopua: Crnosaps u xpectomarus / Oms. pea. B.I1. Koxa-
Hoeckuit. PoctoB H/Jl: deuukc, 1995. C. 18.

W Cm.: Kpamxas gunocogekas sxumknoneaus. M, 1994. C. 75.

1 [ezenv I'B. Pabotsr pa3usix ner: B 2 = M.: Meiens, 1970. T. 1. C. 302.
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ecTb cuna dopmanbHas ¥ IyxoBHo-6e3paznrunasn. OHa €cTb CIocoGHOCTD
BbIGMpATh U pelliaTh, HO BEPHOTO KpUTepHa BbIGOpa U NpeAnoyTeHUs OHa
He nMeeT. OHa eCTh CIOCOGHOCTD «AEPKATHCA» U «HECTH OpeMaA», HO Bejsie-
HHs TOTO, BO MMA YE€ro OHa HeceT cBoe GpeMs, ¢if He NaHo... 310 €cTb Aap
noeeeBaTs, HO 6€3 Beph! B PaBOTY 1 IYXOBHOE AOCTOMHCTBO NPEANUCcaH-
HoOrO. B CyIHOCTH, BeJINKast, HO CTpallHas  ImycTas cwia. [Tockosibky geno
CBOAMTCA K «EAWHON MHHUMY B XH3HH U K €€ «PUTMY» - BOJIA HeoOxoauma
H He3aMeHHUMa, HO MOCKOMBKY AENO HAET O BEPHOM BhIGOpE TyXOBHO-HC-
TUHHbIX Lesiell H )KU3HEHHBIX COASPXAHHH - TOCTONBKY BoMs GecKphijia U
6ecnioMoiHa. Cambie OTBpaTHTENbHbIE, CAMBIC MPECTYTIHBIE, CaMble Goro-
NPOTHBHbIE OPraHW3aLIMK Y€JI0BEeYECKOM HCTOPHUH CTPOMIINCE H AEPXAIHCD
cunoto Bond. Ho Bons, B3sTas cama 1o cebe, eCTb CHIa XOJIOAHAs, )KECTOKast
1 Ge3moboBHas; oHa co3faeT OeCpHHLIMIHYIO BIaCTh; OHa BeJeT He K Bory,
a Kk apABony»'?. He Tonbko ¢unocodekuii aHanus, HO U BeA YenoBedeckas
UCTOPHA C O4EBHAHOCTHIO MTOKA3bIBAET, YTO €3 TyXOBHO-HCTHHHBIX LiEJIEH,
6e3 HPaBCTBEHHOTO COMEPXKAHUA, oBNlaueHHAA B MPABOBLIE OAENK/bI, BOJA
TIpeBpalLIaeTCs B MOHCTPA, CNIOCOOHOro NOPOAHTS B 001IecTBe NPOU3BOII,
Teppop, FreHOLH A, MOCTaBHTh NOA BOMPOC CaMO CYIIECTBOBAHHE Ye/0Be-
4ecKoi LHBWIN3aLKMKY. [103TOMY-TO TaK BaKHO ONPEAEIHTh CYLIHOCTHYIO
XapaKTEepHCTHKY MPaBa, BbIABHTH €€ CBA3b C aGCOMOTHHIMH LIECHHOCTAMM.
Ecnn npaBo eCTb BeHHas HCTUHA U CYIECTBYET OOBEKTHBHO, TO OHO He
MOXET MOC/EIHEE OCHOBAHHUE CBOE HMETh B BOJIE, MOCKO/ILKY IIPE/CTARIIA-
10 661 coboii nponsBoibHOE ycTaHoBnenue. Ba. ConosseB nucan: «,..ay-
XOBHBIE CHILI: BOJIA, Pa3yM, YYBCTBO - UMEIOT 3HAYEHHE JIHIIB KaK CTIoCo0bI
WM CPEeACTBa OCYLIECTBJICHHS ONpEJeNeHHOro colepKaHusi, a He caMH
COCTaBJIAIOT 3T0 coepxanuen. M nanee: «lopopAar: kakas HanoOHOCTH B
0GBbEKTHBHOM OMpENe/eHUH BOMH, T.€. B ONpENeNeHUH ee Ge3ycnoBHOro
NpeIMETa, -10CTaTOYHO, 4TO0b! Bons Guina nobpas. Ho ueM xe onpexnens-
ercs 106poe Ka4eCTBO BOJH, KaK HE €€ COOTBETCTBHEM C TEM, YTO NIPH3HAET-
¢ 06BEKTUBHO-)KENATENbHbIM WIH MPH3HAETCA caMo 1o cebe 6narom?»"’
Cka3aHHOE KacaeTCs KATErOpHH «BOJIA» Ha JII0OOM YpOBHE - MHHIHBHIYaJlb-
HOM, Ipynnosom, obiectBeHHOM. TakuM 06pasoMm, N0 HalueMy MHEHHIO,
HE pasyM, He YyBCTBa, He BoJsA (OOIUeCTBEHHas, rOCyAapCTBEHHAas, BOsA
GonbILMHCTBA, BCEr0 HAPOAA) ONpEeAENAOT CYLUHOCTS lpaBa. Bong pojkua
COOTBETCTBOBATL TOMY, HTO ABJIAETCH GU1arOM MM LIEHHOCTBIO M [ULA OT/IENb-
HOro MHAWBHIYyMa, IUIA rPYNNBI, JUiA obliecTBa. S ApoM BONEBOro akTa

2 Hnoun M. TNlyts k ouesuanocTH. M.: PecnyGnuka, 1993. C. 390.
3 Canoevee B.C. Utenns o Gorouenoseuectse. Cnop o cnpaBeniusocTu: B 2 1
Mocksa: IKCMO-TIpecc; Xapokos: ®onuo, 1998. T. 2. C. 53 - 54,
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B tenerpamme nepsoro cexperaps HoBocubupckoro o6xoma BKII (6)
Ha HMA cexpeTapelt palikoMOB U rOpkoMOB napTHu oT 30 HoaGpa 1942 r.
yxasbiBanock: «CosMecTHO ¢ HauanbHuKoM otaena HKBJL nepecmoTpeTs
OrnepaTHBHBIH COCTaB pabOTHUKOB MHITHLIUM M JIUL, HE COOTBETCTBYIOIMX
Ha3HaYeHWio, 3aMeHUTh. U1 yKOMIUIEKTOBaHMA MWIMUMH Hoo6patsh n3
NapTUifHO-COBETCKHX pabOTHHKOB palioHOB H rOPOOB HEOOXOAUMOE KOJIH-
4eCTBO 'WICHOB Y KAaHEUATOB B YEHbI MAPTHH H JIYYIUHX GecriapTHHHBIX.
PaboTy o yKOMIUIEXTOBaHMIO annapara MUJIHLHMK 3aKOHYUTD K 1 AHBaps
1943 1. ¥ o pesynsTaTax gonaoxuTe 06koMy BKIT (6)». Bapnaynsckhuit 'K
BKII (6) 25 mona 1944 r. o6s3an naptiiHbie, COBETCKHE K POQCOIO3HbIe
opraHm3amx Mo6WIN30BaTh 67 HauboJiee JOCTORHBIX KAHAMAATOB JIA Pa-
6ot1b1 B oprasax MAIMUMK. Antalfickult kpalikom BKTI (6) 29 wona 1944 .
TIpMHAN peliieHre o HarpasieHuH 80 yenopek i paboTsl B AETCKHX TPYHAO-
BoIX KonoHmAX® . C HauanoM Benuko#t OrevecTBeHHOM BOMHBL Ha paboTy B
OpraHbl MUJTHLIMH BEPHYIHCH IEHCHOHEPAI, MX OTLIT paGoThl 6bU1 HEOOXO-
J¥M B YCIIOBHAX BOEHHOT0 BpeMeHH. OcoBeHHO MHOrO NEHCHOHEPOB GbL10
CpeiM y9acTKOBBIX YIIOTHOMOYEHHbIX celbckoi MecTHocTH: «ITencuoHepa
Crakosa C.M. Ha3Ha4UTh YYaCTKOBBIM YIIOJTHOMOUEHHBIM TIOMEHILIEBCKO-
ro POYHKB]T AK»®.

B kopoTkoe BpeMs OHH DOJDKHBI OBUTH OBIAJETh ONIPEACNCHHBIMY 3HA-
HHSMH H BCTaTh Ha 6oeBbIe NOCTHI N0 0XpaHe 00LIeCTBEHHOO NOPAAKA, M
Heo6xoaMMo GbL10 60POTHCA C APECTYMTHOCTBIO MEHBLIMM YHCIIOM COTPYA-
HUKOB, HO C 6obLe 3¢ PeKTUBHOCTBI0. 3TO BO MHOTOM 3aBHCEII0 OT CTe-
neHH npod)ecCHOHaNBHON NOArOTOBKH KaApoB, Ha/lexkamero GpyHKUMo-
HUPOBaHHS CHCTEMBI 06y4EHM, IEPENOATOTOBKY 1 TOBBIILEHUS KBATHDH-
KallMH BCEX COTPYAHHKOB B COOTBETCTBUM C TPeOOBAHMAMY BPEMEHH, B pe-
3yABTATE Yero OHH NOJIy4as TaKylO MOATOTOBKY, 4TO6b! KaXKAbll XOpOILIO
3HaJl HE TOJILKO TO, YTO HYXKHO J€NaTh, HO ¥ KaK 3TO JeNaTh.

Ha geTBeprhliit neHb BOHHLI, 26 mioHa 1941 r., Haponssiii komuccapuar
BHyTpeHHux aen CCCP n3pan [Ipukas «O nepectpoitke paboTbl yueGHBIX
sasexenuit HKBJ] CCCP Ha nepuos BoeHHOrO BpeMeHH»’ . B Hem u3nara-
JIHCh MEPOTIPHATHSA 110 TiepeCcTPoKe NEATENLHOCTH LIKON MIUTULIMA, BbIIBH-
rajach 3aja4a 1o yckopeHHo# noAroToBke KOMaHAHLIX KaapoB. Tak, B OM-
cxoft wkone Munuumy 29 mona 1941 r. mpoen JOCPO4 HBIM BBIITYCK Kyp-
caHToB. Cpeau HUX OKOHYMIIH IIKOTY MO NMEPBROMY paspsi.ay 2 YeJIoBeKa, Mo

S OPAUIMLI TYB[] AK. ®. 8. On. 2. 1. 3. J1. 217.

§ Tam xe. ©. 4. 0n. 2. 1. 3. J1. 47.

7 CM.: Huxanaes I1.®., Xapumonoa A.H. Omckas Bhiciuas unkona Muauuun MBJ]
CCCP. 1920 - 1990 (x 70-netvio co aHA ocHoBanms). Omck, 1990. C. 97.
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BTOpOMY - 91, Bcero BbinyuieHo 93 yenosexa. BoiyckHHKH Ob1IH OTKOMaH-
IaupoBaHbl B OMcKylo obnacts - 21, XaGapoBckuit kpait - 20, Anraitckuit u
Tpumopckue kpas - no 11, Mockosckyto ofnacts - 7, Byparo-Mouronbe-
Ky1o ACCP - 6, SAxytckyio ACCP - |, %ene3HOA0POKHYI0 MHITHLHIO 20 -
yenosek. PykoBodsiune kaaps! A1 OpraHOB MUTHLIMH TOTOBMIA Bricias
wxona HKBJ] CCCP, ¢yHKiMOHMpOBaN# CrieLHalbHbIE CPEAHHE LIKONbI
muTHuKY B OMcke, Capatose, Jlennsrpane, Cranunrpane, Hoocubupcke,
Tawkenre, Hosouepkaccke ® .

B Mmumuetickux wkonax Hosocubupcka 1 OMcka cpok ob6ydenus Obin
COKpallleH ¢ 2 et 10 9 Mecsues. i KypcaHTOB B y4eOHbIX 3aBEACHUAX
BBOAMIICA 12-uacoBoit paGounii AeHs (M3 HUX HE MEHEE 7 HaCOB EXEAHEB-
HbIX KIACCHBIX 3aHATHH). Bbii nepecMOTpeH u yueGHBIH nnaH, palpaboraHa
creuMatbHas NporpaMMa B COOTBETCTBUM C HOBBIMH 3a/ja4aMH ¥ CPOKaM#
o6yuerus. CocTaBnANUCh ¥ HOBbIE yieOHbIC MPOTPaMMBbl, MEHATCA XapaK-
Tep [ONMTHUKO-BOCTIMTATENbHOM paboThl® . B TeueHue Beero neprosa BOHHSI
TIOUTHYECKHE OTAEbI CO3/IAIOT YCI0BUA, CNIOCO6CTBYIOMIME YTYHIIEHWIO
o0uteo6pa3oBareibHOM NOATOTOBKH COTPYAHHKOB MIWIHLMK, TAK Kak y Gosb-
IIHHCTBA MUJTUIIMOHEPOB MMENOCH 2 - 3 Klacca 06pa3oBaHus, YTO CO3AaBa-
710 TPYAHOCTH B YCBOEHHH NOJIHTHYECKHX SHAHHIA,

K ocenn 1941 r. yncno yuebHbIx 3aBeieHNH, KOTOPbIE TOTOBHIIH KaJpbl
118 paboTsl B MWIHIMH, COKPAaTHJIOCh NMOYTH HanonoBuHy. YacTs mkon
MIUTHLIVH NIPHILTOCH 3aKPBITH H3-3a OTNPAaBKH JIHYHOTO COCTaBa B ACHCTBY-
010y apMmio. Hapsaay ¢ 3THM YMEHBUIMIICA KOHTHHIEHT MEPEMEHHOI0
COCTaBa, B CBA3H C UeM B ILKOJIAX MIIHUKH pacluMpuics npoduis noaro-
TOBKH pabOTHHKOB MHITHLIKH, OABWINCH OTAENEHNS TOMOLIHHKOB OTicpa-
THBHBIX YNOJTHOMOYEHHBIX, NONMNTPabOTHUKOB MUIHLKMH, paboTHHKOB nac-
NOPTHBIX OTAEI0B, BOEHHO-Y4ETHBIX CTOJIOB, YHACTKOBBIX YTIOJIHOMOUEHHDIX.
ITo cpaBHEHMIO C LOBOEHHBIMH IN0OJaMH KOJIHYECTBO 06YHAlOIHXCA B MIKOJIAX
MUIHLAK k ceHTAbpio 1941 1. cokpaTiioch Gonee ueM B YeThIpe pasa.

PerynsapHo opraHn3oBbIBaIHCH KPAaTKOCPOUHKIE KYPChI H KyPChI-CEMH-
Haphl N1 COTPYAHNKOB CTPYKTYPHRIX NoApazaenenuit annapatos YHKB
KkpaeB u obnacte#f, roppaitoraenos 3anagHoit Cubupu. O6yuerue npoxo-
LUITH PYKOBOAMTENH CTPYKTYPHbIX NoJpasaeneHuit (KoMaHAHbIH cOCTaB),
ofiepaTUBHEIC COTPYAHHKH, 00CTY)KUBAIOLIMI nepcoHan (cekperapu-ma-
IIMHUCTKH, JE/IONPOH3BOLHTENH), COTPYAHUKYM MMACTOPTHBIX K BOCHHO-YYeT-
HBIX CTOJIOB, YYACTKOBBIC YNONHOMOUYEHHbBIE. B goxnaaHo# 3anxcke Ne 24

® CM.: Hcmopus coserckof munuumi... T. 2. C. 64; beda A.M., Anaes C.H. Moc-
KOBCKAR MHAWUMA: Marepuanbt K fekumaM no kypcy «COuMansHO-NONHTHYECKAT HCTO-
pua 20 Bekan, M., 1991. C. 11.

® CM.: Huxanaes [1.®., Xapumonos A.H. Yka3. cou. C. 97 - 98.
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ot 24 nexabpsa 1942 r. «O MeponpHATHAX N0 CO3aHHIO pe3epBa Ha Moo~
HEHHE Ha cmyu4aii oTkoMaHaupoBaHus paborankoB YHKBJ]T AK B ocBo-
6oxnenHbie kpas U obnacti» Hayansuuk YHKBJ] AK nucan: «B uensx
TIOATOTOBKH KAAPOB Ha onepaTHBHYyio paboty no suumn HKBJI B mione 1942 1.
npu OK YHKB/I AK Ob111 opraHu3oBaHbl Kypchl-ceMuHaphi Ha 100 uacos
nporpaMmsl 6e3 OTphIBa OT NMPOU3BOJICTBA M3 YHCIIA HEOTIEPATHBHBIX pa-
GOTHUKOB H OTIEPCOCTaRA, HE UMEIOLIEr0 YEKHCTCKOM NOArOTOBKH, rie oby-
vaetcs 13 yenosek. Kypcol 3akaHumBatotes | suBaps 1943 . C | saHBaps
1943 r. HaMeYeHO NMPOBECTH aHANOTHYHbIE KypChl Ha 25 - 30 uenosex»'®. C
LEeNbIo yiay4ilieHuA obueobpa3oBaTenbHON NOArOTOBKH MY HOIO COCTa-
Ba MIHLME 3 Mas 1944 r. navansHuk YHKBJ]] KemepoBckoii o6macti
W.B. TuroB u3naer npuka3 «O6 obpa3oBaHiH 0611106 pasoBaTensHOI 1Ko-
7Bl OTIEPATHBHO-HAYaIbCTBYIOLETO cocTaBa npd OYM YHKBJI Kemepogc-
Ko#t oGmacTi»'' .

JlanHas paboTa xapaKkTepH30Baslach He TOJBKO TEM, YTO IIPOBOXMIACEH B
LensxX NOATrOTOBKH HE06X0AMMOT0 YKCia KapOB, HO U B LENAX GOpMHPO-
BAHMA UX MPaBOBOH KynbTyphl, MO3BONAIOMIEH 3a cUET MHTEHCHHKALMA
aXTHBHOH MMO3HLMH UKANBH/A B IPABOBO# AEATENILHOCTH, T. €. TOBLIILIEHHS
4e/I0BEYECKOro (aKTopa, pelars npoblieMy KOMHYeCTBEHHOrO AeduuuUTa
KajpoB. B npouecce nossiieHua ApodeCCHOHANLHOTO YPOBHA COTPYAHH-
KOB peIaJINCh BONPOCH! HOPMHPOBAHMA Y HUX [IPABOBEIX KYJIETYPHBIX OpH-
€HTall}, MOATOTOBKM K NPAKTHUECKOH peasH3alMy HX B MOBCEAHEBHON
XH3HH. B LenoM 310 cnoco6cTBOBaNO YeNeUHOMY pellieHIIo 3aa1a4 60pb-
6bI ¢ MPECTYNHOCTBIO, OXpaHe O6ILECTBEHHOrO MOPAAKA, YKPEIUIEHHUIO Thi1a
H OKa3aHHMIO IOMOIUH JEHCTBYIOILEH apMUN.

OTKJIOHAIOIEECS NOBEJEHHWE JJUYHOCTH -
3AKOHOMEPHOCTD OBPA3A )KN3HU
B COBPEMEHHOH POCCUNCKON
JEUCTBUTEJIBHOCTU

A.N. Bakaes
Kaxasiif 30paBoMBICTAILMHA IpaXaaHHH 1060ro rocyapcTsa B MOHA-

THe 6€30MaCHOCTH BKaJLIBAET TPH OCHOBHBIX NPU3HaKA:
1. OnacHocTb H3BHE (0COGEHHO BaXKHO B HAlllE HECTIOKOHHOE Bpemsl).

' OPAMMLI T'YB AK. ©. 4. On. 2. A.3.J1. 7.
""" Bee pewator kaapst: ['YBJl Kemeposckoli obnacti: (Cobeitus, moaun. 1943 -
2003 rr). Kemeposo, 2003. C. 80.
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2. OnacHoOCTb, HCXOAAILAA W3HYTPH (NPECTYMHbIE NOCATATENLCTBA HA
AH3HB, 310POBbE, KOCTOMHCTBO, HMYIIECTBO, OT HACKIECTBEHHOTO U3Me-
HEHMs CYIUECTBYFOIIETO CTPOS).

3. OmnacHOCTb, MCXOASAILAA OT NPUPOXHLIX CHIl K CTHXHHHBIX GeACTBUH,
KOTOpble HeOOXOOHMO NPOrHO3KPOBATh H MHHUMH3HPOBATh, ONACHOCTH OT
CBEPUIMBUIMXCA MPHPOAHBIX KaTaKIM3MOB.

XapakTepusys o6CcTaHOBKY B roCyaapcTBe, HEOOXONMMO paccMarpH-
BaTh (PU3HMECKOE M TYXOBHOE 3J0pOBbE HAapOZa, IKOHOMHKY, Hayky, 060-
poHocniocobHocTh H apyrue dakropsl. [IpaBonapyuieHHs y npecryne-
HUS ABJIAIOTCS Pe3ylIbTaTOM UICHHO-HPAaBCTBEHHOH H NCHXOMOTHMUECKOM
aedopMaluy IHYHOCTH, €€ HHTEPECOB U NoTpebHOCTEMH, NOBEAEHYECKUX
YCTaHOBOK, MOTUBOB H AeHcCTBHH.

PaznnyHbie cpeficTBa MaccoBo HHPOPMALIUH MPHYHHDI [IPECTYITHOC-
TH CmpeMamcs CBECTU B OCHOBHOM K SKOHOMHUYECKHM TPYIAHOCTAM rocy-
ZJapcTBa 1 niioxoii paboTe NpaBOOXpaHUTENLHBIX OpraHoB. Ho npecryrute-
HHA W HHbIE NPABOHAPYIHEHUSA IPUYMHHO CBA3AHDBI KaK ¢ HECOBEPLLIEHCTBOM
32KOHOB M OOLIECTBEHHBIX OTHOLUEHHIA, TaK 1 C HPABCTBEHHOCTBIO Hacele-
HHS ¥ €10 3aKOHOTNOCYLUAHUEM.

Ipasa, cBo60 AL ¥ 6E30MTACHOCTD FPaNKIaH TEOPETHUECKY TAPAHTHPYIOT-
ca KoHcruryuueit. «Poccua ecTb geMokparHueckoe deaepaTHBHOe Tpa-
BOBOE rOCYJapcTBO ¢ pecnybnukaHckolf popmoii npaBieHus... Yenosek,
€ro npasa 1 cBo00bl ABJIAIOTCA BbICLIEH IEHHOCTBIO. [IpH3HaHue, cobmo-
JIeHHe M 3alLMTa npaB U cBOGO/ YenoBeka M rpaxAaHHHa - 00A3aHHOCTD
rocynapcTsay. Tak 4To TeopeTHyeckn OCHOBAHHH 11 6eCrOKOMHCTBa HeT,
HO BEAb KaX0€ NPECTYIUIEHHE ~ 3TO HapyIIEHHE NPaB rPaXXAAHHUHA rapaH-
TupoBaHHbIX KoHcTUTyLmeH.

[ToHATHSA «3aKOHROCTBY, «KNPABOMEPHOCTL) NOBEACHHA IMYHOCTH OT-
HOCATCSA K FOPHAWYECKUM KaTeropusaM. OfHako UX couHanbHas ponb U aeH-
CTBUTENbHAR LICHHOCTD 3aBUCAT OT U3HCACATEILHOCTH ONIpEACNEHHOMH 06-
LIECTBEHHOMN OpraHH3aLMy M KA4ECTBEHHO COOTHOCATCA € TaK Ha3bIBAEMbIM
MOpAJIbHBIM JYXOM 00LIECTBA, HACHHO-NONMTHIECKUMH, HPABCTBEHHLIMH
¥ MHBIMH CTOPOHAMH, COCTABNIAIOLNMH onpeAeieHHbIN 06pa3 kus3uu. Jly-
XOBHBIH KPH3KC B CTPAHE OUEBUCH ¥ MHOTOIPaHEH. Ero CHCTeMBI HAXOAAT
CBOE MpOsBIEHHE B KPYLIEHHH MHOTHX MOPaJIbHBIX YCTOEB, BhIpaXkaBLIMX
OCHOBY O(HIMaNbHO MponarariHpyeMoro o6pa3sa *H3HH, CTpEMHTENb-
HOM CHIKCHHH JIOBEPHA PAAOBLIX IPaXkAaH kK MHCTHTYTaM BJIacTH rocyaap-
cTBa, OecnpeLeleHTHOMY POCTY NMPECTYNHOCTH NMPAKTHIECKH BO BCEX CNO-
sx obiiecTsa.

53



Otka3s B I0BEpUH BIACTAM, YNIAJOK MOPAJH, KPU3HC IIponaraHamipye-
Moro 06pa3a XH3HH B LEIOM - 0ueBUAHBIH GaKT M 118 MHOTHX NPEICTABH-
TeJsiell NpaBALIHX KPYToB.

B coBpeMeHHBIX YCIIOBUAX BECbMa COMHHMTE/ILHBIM NPU3HAETCA U CaM
MH( 0 BceoblUeM paBeHCTBE NIOAEH B TaK Ha3bIBAEMOM CBOBOIHOM MHpE.
JTleficTBUTENIBHOE HEPABEHCTBO B pacipeie/icHHH IOXO/I0B, B PEANIH3aLMH Ha
NpaKTHke OCHOBHBIX MpaB U cBo6O.I YenoBeka, MpoARIAEMOe B HOBLIX (op-
Max COLMaILHBIX MPOTHBOpedUii poccuiickoro obIHecTBa, - ABNeHUe Beeobb-
emMaoLIee, OKa3biBalolee MPAMOE Bo3/eHCTBHE Ha IOCTYNKH BOAEH.

Bce fonee WUTIO30pHBLIMY NPEACTABIMIOTCR Hazlex Akl BuacTel Ha 06-
1e06s3aTeNIbHOCTD TeX peKIIaMHbIX CTAHAAPTOB NOBEAEHHS, KOTOPHIE HaBA-
3BIBAOTCA IPaXAaHaM HAEOIOrHel FOCIIOACTBYIOLIEro KAacca, UTHOpHpY-
touted KaccoBbI#l XapaKTep COLMANBHBIX OTHOUIEHHY! H paccMaTpuBaio-
el o6LIeCTBO KaK HEKYIO OHOPOAHYIO MacCy C eHHON MOPANbIO M AKO-
Obl HIEHTHYHOM OLIEHKOM TyXOBHBIX KPUTEPHEB, a TOCYAapCTBEHHO-TIPaBO-
Bbl€ YUpexIeHHA Kak HaJK1accOBbIH, OecnpucTpacTHbIH ¥ YHHBEPCANLHO
FIOJIE3HBI HHCTPYMEHT 3aLIUTh BCEOOIUHX HHTEPECOB.

HpaBcTBeHHBIH BLIGOD TMYHOCTH BO MHOT'OM 3aBUCHT OT €€ OKPYXKEHUA
¥ Bcerga npuoGperaer o6ECTBEHHOE 3HAYEHUE, H TIOTOMY HEBbINIOHH-
Masi 33/1aYa BO3/IaraeTcA Ha HCMOMHHTENbHbIE MHCTUTYThI FOCYAapCTBa - 3a-
CTABUTH Y€JIOBEKa OTHOCHTBCA K LIEHHOCTAM OOLIECTBA HHAYE, YEM OH Obl
NOAroTOBJIEH K TOMY Beelt cBoel xu3HbIo. B 3ToM o61iecTBe feficTBrTeD-
Hble 06pasiLbl HPaBCTBEHHOCTH MaJIo B YEM CXOIHB! ¢ NMPOBO3IMalIAEMbl-
MM, YTO HE MOXET He OTPa)KaThCHd H HA OTHOLICHHH IMIHOCTH K IPABOBBIM
ycTaHoBJIeHUsM. [ToBeneHse, He coBnaalliee ¢ TPaAULIKOHHO NPOBO3I-
JlalaeMsIM# JorMaramu OypixyasHoH NOOpOTOPAZOYHOCTH, 3aKOHOMOC-
JYWaHHA M MOYUTAHMA BNACTH MMYILHX, OTKJIOHAWOUIEECH OT 3a-
(PMKCHPOBAHHBIX ITAMHOB, CTAHOBUTCA BCe Gojiee pacNMpOCTPaHEHHBIM
SIBJICHHEM, HEPEKO NPUBOJSA K MPAMOMY CTOJIKHOBEHHIO € IPABOBLIMM 3all-
peTaMH.

«HeyBaxkeHHe K COLMaNbHOMY MOPAIKY BCEr0 pe3de BLIPAXAeTCA B
€BOEM KpalHeM NPOABIECHHH - B AIPECTYINIEHHM,~ oTMedan ®. DHrensc’,
rOBOpS O COBpeMEHHOH eMy AHIIMYU. JTO NOJIOKEHHE HE IOTEPANO CBOEH
aKTYaNbHOCTH B ceroausurHet BenukoGpuraHuy, Kak, BIPOXEM, M B COBpe-
MeHHoM Poccu, B Apyrux rocynapcTBax. YrollOBHaf CTATHCTUKA pe-
THCTPHPYET PEKOPAHOE KOIMYECTBO COBEPILIAEMBIX IIPECTySUICHHHA.

IMpuvuHbl HeGBIBANOro PocTa NMPECTYMHOCTH HMEIOT BIOJIHE ONpee-
JIEHHbIE COLMANBHBIE HCTOKH B 00LIECTBE, OCHOBAHHOM Ha 3KCILTYaTauuy 1

! Mapxe K, 3nzense @. Cou. T. 2. C. 361.

54



K/IaCCOBOM HEPABEHCTBE. H, 10 MHEHHIO aMEPHKAHCKOTO KPHMHHONOra
3. lllypa, «B u3BeCTHOH NEpPE BCE CYUIECTBYIOILNKE MOICIIH MPECTYNHOTO
TIOBE/IeHHs ABAMOTCA LEHCH, KOTOPYIO Mbi BhIHY>)K/IEHB! [UIATHT 33 TY CTPYK-
Typy o6LiecTBa, kKoTopylc cosnany camu»?. Couronory Ha 3anane obpa-
IAIOT BHUMaHHE, HAIIPHNED, Ha TO, YTO YBEMHCHHE NPECTyIUIEHHHA npo-
THB COOCTBEHHOCTH B MOCJIEHHE Okl HAXOAHTCA BO MHOTHX CITy4asX B
HENoCPEACTBEHHOM 3aBHCMMOCTH OT pocTa 6e3paboTuiisl 1 0COGEHHO Be-
NIMKO B paiOHaX, OXBAYERHAIX KOHOMKUEcKoR aenpeccuelt. Ouryienune
OTBEPrHYTOCTH, OTHYXAEHHOCTb, Yy BCTBO BUHBI niepe]l IH3KUMH HEPEOKO
NPHBOAAT, cunTaeT dpaHty3ckuit couronor [, Llxannep, k mpamo# kong-
POHTALMH JIHMHOCTH C 3THM OO1IECTBOM, K HOHKOHQOPMHUCTCKOMY NOBE-
aenmo. [Toacuntano, uTo NoekieHKe ypoBHA Gespabotuusl B CILA Ha
1 % BneyeT 3a coboit pocT 4xcna 3aKIIOYEHHBIX B TIOpbMax Ha 6 - 7 %.

IpecTynHOCTb 3aXBaThiBaeT Bee 6e3 HCKIMOUEHHA oy obuuectsa. [lpe-
He0pekeHHe K HopMaM QOpMaJIbHO Y3aKOHEHHOTO TIOBEACHHMA TeX, KTO
ynpagnsieT 06mecTBOM, JABHO CTaN0 00bIZICHHOCTHIO, HEOTHEMIEMOH Yac-
Thio UX o6pa3a xu3Hu. Ho Huxorna paHee takoe npeHebpexeHue He npo-
SIBJIANOCH CTOD BHI3BIBAIOLIE OTKPOBEHHO, KaK B HACTOAIIHA IEpHOA.

[IpecTynHOCTD «GefibiX BOPOTHHHKOBY, KOPPYNIMA, pasbeJatollas 3a-
KOHOJATENBHYIO ¥ MCTIOJIKHTENBHYIO BAACTD, NANCKUE OT HPABCTBEHHBIX
o6pa3LoB MeToabi 60pb0Bl coneprMUAlOIMX NONHTHYECKHWX MapTHH 3a
obnaganue TakoH BIACTLIO, 3710ynoTpeOaeHUA BhiCIIEH aRMHHHCTPALMH
JOCTaTOYHO ybeauTeNsHO ONpoBepraloT HMEBHIINE HEKOIIa XOXKAEHHE B
NOJHTHKO-IPABOBOHN MAECONOrHY TeOpHH OO ONpENeIEHHOM HMMYHHMTETE
npeacTaBHTENEH BEPXHHX ITaxeH BIACTH OT PEAOCYANTENIbHBIX NEHCTBHH,
O BHICOKOM YPOBHE HX HYBCTBA CMpaBEI/IMBOCTH U COZHAHUSA DyXa 3aKOHOB,
0 CleAOBAHNUH UMH ke PaIpaboTaHHBLIOMY «KoJekCy 0GHUNANILHOTO TIOBE-
ACHHA) JODKHOCTHBIX JIHL.

[Tonpanue «CHIbHBIMHY JIHIHOCTAMH 3JIEMEHTAPHBIX HOPM MOPAaH,
STUKH M 3aKOHHOCTH, PYKOBOACTBO B CBOEH NOBCEAHEBHOM JKU3HH CBOECKO-
PHICTHBIMH HHTEPECAMH, HEU3MEHHBIM NPABUIIOM BCEX TEX, KTO BaXKHEN-
1€t yenoBedeckoi NoOPOAETENLI0 BCEraa CYUTAN M CYHTAET CTPEMIIEHHE K
HaXXHBE - «11eJ1b OMPABABIBAET CpesCTBa», BEAYT, NOMHMO BCEro, U K YKOpe-

? llyp 3.M, Hawe npecTynwe obwecrso. M., 1977. C. 24. [TonoGHeic NPHUIHAHHR
HEPEOKH B PAGOTAX CCPHEIHBIX SATTANHLIX MCCCNOBATENCH, OOPAIUAIOWNXCA K AHANH3Y
COCTORHHA NPECTYNHOCTH M Non:KaM 6opeGul ¢ Hel B ycaroBuax Gypxkyainoro obue-
crea (cM., Hanp.: Kaapk P. Tpectynnocts B CLLIA: 3ameuanns no nosody ee NpHpoabl,
MIPHYKH, NPERYNPEXACHHA W kouTpona. M., 1975. C. 25 - 26, 333, Rushing W. A.
Deviant Behavior and Social Process. 2nd ed. Chicago, 1975. P. 19- 23; Forer LG.
The Death of the Law. An Experienced Judge Shows Why the American Legal
System Doesn’t Work Anymore. New York, 1975. P. XVII-XVIIL
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HEHUI0 B CO3HAHHU CPEJHEro rpaKAaHWHA YOeKIEHHOCTH BO BCENO3BO-
JIEHHOCTH B BBIGOPE CPEACTB H METOJ0B CYLICCTBOBAHUA B OKPYKaIOLIEM
€10 MEpE, CTIOCOBCTRYIOT NOAASPXKAHUIO TOM NUTATENLHOM Cpeabi, B KOTO-
poif MHOXHTCA BHPYC MPECTYNHOCTH, C XaTacTpoduueckodl GuicTpoTol
nopaxas cospeMeHHoe obumecTBo. Bojiee TOro, NPeCTYNHOCTL KHYXHa»
3HAYMTEIBHOMY CI0t0 061IecTsa, noauepkupaet U.1. Kapneu, xapaktepn-
3yl aMepHKAHCKYIO JeHCTBUTEILHOCTS (€70 06001EeHAA BOIHE YHUBED-
casibHb! ¥ 1A MONIOXKEHUS C PECTYNMHOCTBIO B «CBOGOJIHOM MMpE» B Lie-
noM): «EcTb Kpyrd, Npu4eM BecbMa BIIMATEIbHBIE, KOTOPbIE HE JKENAIOT
HHYYEro MEHATH B COLMANbHOM XU3HY, Gosiee Toro, Iis 3THX KpPyroB npe-
CTYMHOCTB - CPENCTBO HAXUBLI, CBOETO pojia GH3HeC»® , MPHHOCAILMI 3Ha-
YUTENBHYIO NMPHOBUIE.

[my6oxuit kpu3KC CyleCTBYIOWEro Y Hac 00pa3a )H3HH NPOABIAETCS
1 B MaclTabax pacnpocTpaHEHHA «OTKIOHAIOWETOCH NMOBEIEHUS HHOTO
pola - MO3UTHBHOIO, CBA3aHHOIO C POCTOM NOJIHTHYECKOM CO3HATENLHOCTH
BCe GONBLIEro YMCIa JHOAEH, CTPEMAIMMXCA K NMOUTHHHBIM YeN0oBeYeCKHM
neHHOCTAM. CONHOIOrHYECKHE MCCNIEIOBAHMA ITOKA3BIBAIOT, UTO CPeAH
mone#i TpyAa B TCHEHHE BCETO MTOCIEHETO IEpHOo/a BO BCE BO3pacTarolied
CTENEHH pacTpoCTPaHAIOTCA He OyprkyasHbie KDHTEPHH, YTO CITyXKalllde 1
TIpeACTaBHTENH CBOOOAHBIX IMpodeccHil BCe Yallle OpHEHTUPYIOTCA Ha LieH-
HOCTHYIO CHCTEMY, OTNIHYHYIO OT HaBs3bIBaeMo#i OypikyasHuIM 0011iecTBOM,
4T0 BCe GonbIas YacTe MOJIOAEKH HATHHAET COMHEBATHCA B IKOHOMUUEC-
KHX H JyXOBHBIX JOCTHXCHUAX KanmuTanu3Ma. Bo3pacTaHue MONHTHYECKOM
aKTHBHOCTH B PoccM - 3TO 06bEKTUBHOE 3aKOHOMEPHOE ABIKEHHE, UAY-
1ee o BocxoseH THHNAK, 00yCNOBIEHHOE MHTEHCHBHOCTBIO Pa3BUTUA
KOpPEHHBIX 001IeCTBEHHBIX NMPOLIECCOB, OCHOBHBIX NOJMTHYECKUX TeUEHHMH
Haueii anoxu. Takas akTHBHOCTb IPOABJIAETCSH B OCO3HAHHOM YYaCTHH MAcC
B JEATEJLHOCTH NMPOTrPecCHBHBIX OpraHu3aiuii, B 3a6acToBKax, nuke-
THPOBAHUH U CTaYKaX NMPOTECTa K COMMAAPHOCTH, B MHTHHTAX U IEMOHCTpa-
LMsAX, B aHTHBOCHHOM JBHXEHHH, B 60pbOe B 3211 Ty MHpa, IPOTHB BHYT-
peHHER H MEXTyHApOOHOH PEakLHH, 32 COXpAaHEHHE AEMOKPaTHUYECKHUX
3aBOCBAHHH TPYAAIIMXCS.

Amepukanckue nonurosnors H. bosn u P. CuMoHn, oTcTauBas HesbiGne-
MOCTE COGMOAEHNA NUYHOCTHIO NOBENEHYECKHX HMIAEPATHBOB CBOEr0 06-
IECTBA, HX IPHOPHTETA HAl BCEMU MHBIMM KDUTEPHS MM NMOBEIEHUSA, B TOM
YHCIE HPABCTBEHHBIMH, BEIHYK ICHBI IPU3HATH (aKT WHPOKOTO PACHpOCT-

' Kapney H. H. Tipeamcnosue k kuure Kennera Bynewa «Onu mnauyt, koraa
ApyrHe cMeioTC’. O HECOBEPIICHHORETHHX 3AKMIOYCHHBIX AMepHKH». M., 1981,
C. 10 - 11,
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paHeHHd B WX CTpaHe HEeMNoAYUHEHHA MAacC HAECONOrHIECKOMY AABICHHIO,
BBIPAXAIONIEr0Cs B aKTHBHOM monuTiieckoH 6opsbe, B BHICTYILICHHAX B
NOANEPAKY Npas 4 CBoGO, NPOTHB MUITMTAPH3MA BO BHEITHEH [IONUTHKE.

Jins uneonoruy ¥ IopuaMHECcKo i JOKTPUHEI Bee boJiee XapakTepHOH CTa-
HOBHTCA «IIpaBOBas reHepanusauis» npobremsl noseaenns moaeit . Oxa
OTpaxaeT CMEIIEHHWE Ha YpOBHe NMpaBONpUMeHEeHUs (a uwHOraa M
3aKOHOTBOPYECTBA) MOHATHI IPaBOMEPHOI0 U MPOTHBOIIPABHOTO NOBEAE-
HHUA. 310 0cobEHHO HAanAARO nposBIseTcs B 6oprbe OypiyasHoro rocy-
IapCTBa C aHTHBOEHHBIMH JBMXEHHAMH, NPEKHE BCErO B PaCUIHPUTEb-
HOM TOJIKOBaHHH YrOJIOBHO-NPABOBBIX 3AMIPETOB U PaCHPOCTPAHEHHHU HX Ha
yHaCTHHKOB aHTUBOEHHOTO IBUKEHMHS, B U3JAHHH YPE3BbIYaifHbIX 3aKOHO-
AaTeqbCcTB B MHPHOE BpEMA M MHBIX aKuuix Oypya3HOro rocynapcrsa,
PaBHO Kak 1 B OJHOBPEMECHHOM TPEIOCTABICHHH «CTaTyca Ge3HakalaH-
HOCTH) KpaiiHe NpaBbIM OpraHU3aLuAM.

Taxkas «npaBoBas reHepanM3alsm B HeMaJlo# CTEITeHH 3aBHCHT OT TOTO,
B YbMX PyKax HaXOJIHTCsS [IPaBOTBOPYECTBO, Ja K caMo npaBo. Jik. P33 u3
Oxc¢OpACKOTO YHUBEPCHTETA JIHLIL KOHCTATHPYET OYEBUIIHOE, KOTA TTH-
LIET, YTO COBPEMEHHOE MPABO - HE TOJIbKO HHCTHTYLMOHHAA HOpMaTHBHAA
CHCTEMa, HO TaKke  GropokpaTuyeckas cucteMa. Ero momisoe dyHKimMO-
HHPOBaHHE 3aBHCHT OT FOPHCTOB-TIPAKTUKOB, APYTHX OQUITHAIBHBIX JIHLI, HX
npogecCHOHaNBHbIX accoLHalvii i T.1Ly»° . EcTecTBeHHO, YTO GlopokpaTy-
YyecKas CHCTEMA IOIHOCTBIO OTPaXKaeT B3IIAAB! M CTPEMIIEHHS (BIIACTD IPH-
JeprKaLlMX», BRITOTHAET HX BOJIO.

CoBpeMeHHas JeHCTBUTENbHOCTD AAET HEMAJIO YO€ AUTENIBHBIX IPHUMe-
POB TOTO, C KaKo¥ JIEFKOCTBIO PEIPECCHBHLII ammapaT rocyapcTsa mycka-
€T B XOJ KapaTte/ibHble CAHKLMH IPOTHB JILL, JUIA YA06CTEA HMEHYEMBIX
«MOTEHLMAIBHO ONacHOR npocnoiikot obmecTBay, NCMIONL3ys 1A ITOIO
BECbMa MIHPOKO TPAKTYEMOE COOCTBEHHOE YIOJIOBHOE 3aKOHOAATENBCTBO.
Tak, B Csozie 3axonoB CHIA (pa3z. 18, § 4) roBoputcs, Y4T0 L0, KOTOpOE
TIO/ICTPEKAET, OPraHU3YeT, COXEHCTBYET WIH YHaCTBYeT B KAKOM-IHG0 Boc-
CTaHHMH MIIH MATeXxe npoTus Biacted CoearHeHHbIX L1iTaToB unu Mx 3ako-
HOB, /IGO0 [IOMOTaeT WiIM 0A00PAET TAKOBOE, HAKA3LIBAETCS TIOPEMHEBIM 3aK-
noueHHeM cpokoM Ha 10 set unu wrpadom 1o 10 Teicay nownapos, MHG60
TEM M APYTHM, a TAKXKe JIMLIAETCA NpaBa paboTaTh B [PABUTENBCTBEHHBIX
yupexaeHusax». Ha ocHOBaHWM 3TOro U eMy NOAOOHBIX «Kay4YKOBBIX)
32KOHOB TRICAYH JIOAIE IOBEPITIMCH IPECIIENOBAHNUAM, MHOTHE W3 HUX GbLUTH
OCYXAEHBI K I0JIrMM CpOKaM JIHLIEHHS CBOGObI.

* CoseTckoe rocyaapcTso v npaso. 1984. Ne 5. C. 71.
$ Raz 1. Legal  Rights // Oxford Journal of Legal Studies. 1984. Ne 1. P. 2.
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YCTAB BJIAI'OYMHUSI EKATEPHUHBI 11
KAK IMAMSITHUK ITOJTULIEHCKOI'O ITPABA

B.B. Beaxosen, JLIL Beakosen

XVIII Bek - BpeMs MepKaHTHIM3MAa, KOraa [OSBHIOCE YUYEHHE O rocy-
[ApCTBEHHOM 3KOHOMHMYECKOM YNpPAaBJIEHUM, [VIaBHBIM NPEAMETOM KOTO-
pOro CYHTaIOCh COBEPIUISHCTBOBAHNE DJKOHOMHYECKHX CTPYKTYp A/A MO-
BbIIEHUA NOCYIAPCTBEHHBIX J10X0/0B. COCTaBHOM €10 4acThIO CTajla IONH-
LEeicKas HayKa, 3aMEeTHBIH BKUIajl B pa3BHTHE KOTOPOH BHECTH HeMLIb!. Of1-
HUM U3 [NaBHBLIX ee npeactapuTencit 6u1n Morand I'enpux Notinb 10cTy,
Tpyd Kotoporo «OcHoBH nonHueiicko# Hayku» («Grundsaetze der
Polizeywissenschaft») nossuncs B 1756 r.' OH cogepxan oftiece yueHue o
BHYTpPEHHEM FOCYIapCTBEHHOM YIpaBlIeHUM («HONMLMM», Ha A3bIKE TOTO
BpeMEHM), LIeJIbi0 KOTOPOIo CTAHOBUIOCH BeceoOluee 61aro, c4acThe Kax-
IOro OTAETBHOIO YeNoBeka M Beero ofiectsa. [T1aBHBIM IBHIATE1€M 3KO-
HOMMYECKOT0 NPOrpecca, COMAcHO 3TOMY YYEHHIO, ABJLUTOCH NOCYAapCTBO.
ITockosbKy 3KOHOMMMECKas AeATEIbHOCTh, HOPOXKAAIOMAS KOHKYPEHIIHIO,
pasbeUHAET H pa3o6HIaeT MIOAEH, NoCyIapCTBO Kak 0COObIH 3KkOHOMMYEC-
KW KooIlepaTUB A0KHO Ob1I0 PUBECTH MX K cormacuio. B I'epmanuu oT-
KPBUTHCh kKaeAphl KaMepaNuCTHKH (HEMEUKHI BapPHAHT MEPKAHTIIIN3MA)
B YHMBEPCHUTETAaX, BBILLIH 0OLIKMpHbBIe y4eOHbIE NOCOOMA U PYKOBOACTBA,
CTaJI¥ H3ABAaThCH MHOTOUHCIIEHHBIE KAMEPATTHCTCKHE XypHaibl. OHY Mpo-
NiaraHAMpOBAJIN KAEH POCTA YHCIIEHHOCTH HACEIeHMA, TOCKONIbKY B YBEITH-
YeHUH TPY/a KX A0TO OTAETLHOTO HeN0BeKa BUAECS MaBHbHA crrocob po-
cTa Bceobuiero 6narococtoaina. K npoTeKUMOHUCTCKHM MepaM NpHHAL-
NieXaJy TaloKe 3aBefieHie MaHyaKTyp, 3anpeT BBO3a OTAEIbHbIX TOBAPOB U
BLIBO3a ChIPbS, 3arPafHTeIbHbI€ NTOLUIHHBI, KOHTPOJIb Ka4€CTBa, HCHOJIb30-
BaHUe NMPUHYANTENILHOIO TPYAa U T.0I.

B paMkax 3TOH HayKH CTalld Pa3BUBATLCA U KyNbTHBUPOBATLCA TaK Ha-
3piBaEMble «AMCLMINMHEpYIolHe TexHonorum» (Disziplinierungstechni-
ken).

«JIMCLMIDIMHUPOBAHUE) - 3TO KJIacCHYeckas TeMa HCTOPUYECKH OpH-
€HTHPOBAHHOM COLMONOruy. B nocnenHee BpeMs OHa BbI3bIBAET XUBEil-
Uit MHTEPEC H Y HCTOPHKOB NpaBa. Ho connanbHoe JUCLMILIMHUpOBaHHe
ABJIANOCH OJHUM M3 BaXKHEHIUX CPEICTB OOIIECTBEHHOro Garoyctpoii-
crBa yxe B Beke [Ipocsemenns. baarogaps comMaIbHOMY AMCHHILTHHUPO-
BAHMIO, B KOTOPOM aKTUBHO y4aCTBOBAJIM YHHOBHHUMI annapar, apmus,
LepKOBb, (HPOPMUPOBATHCH NOITHTHUECKOE CAMOCO3HAHHNE N 00pa3 KU3HH

' Cwm.: Tapacos U.T. YueOuuk Haykm nonuuedckoro npasa. Bein. 1. M., 189]. C. 3.
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Kak Bcero oOLLECTBa, TaK K OTAENBHOIO rpaXkiaHuHa. [TTaBHasA ponb B 3TOM
ApOoLIECCe OTBOLMIACH MONULEHCKON AEATENBHOCTH, Y KOTOPOH YiKke TorIa
NOABWIACHh CHCTEMA CMIELMANIbHBIX, OTJIMYAIOLINX €€ METOMOB, C TIOMOILBIO
KOTOPbIX MOKHO OBINO OCTHYb 61ArocOCTOAHHS U 6€30MaCHOCTH Hacee-
HUA,
Exarepuna 1l 6bina apo# noxnonHnieH naeh HeMeLKHX MEpKaHTHIIHC-
TOB. C MEPBBIX NET NPABICHUA HX MAEH POHU3bIBAJIH €€ 3aKOHOATENLCTBO.
Pa3paboTka 3akoHa 0 nosTHLIMK («6narouHHHKWY) Hauaaach B XO/e AEATENb-
HOCTH YnoxxeHHo# koMuccui. B 1768 r. 61 cocTarneH mian pasgena Yio-
KEeHUS, TIOCBALEHHOTO NOJIMLEHCKOMY YNpaBieHuI0, KoTOpbi ¥ 6bUT BoTI-
JIOUIEH B )XU3Hb B 3aKOHE MOJ Ha3BaHHeM «YcTaB brarounHus win nonu-
ueitckoit», nonnucanHoM Exarepuroii 11 8 anpens 1782 r., «ans yno6xeii-
1LIEr0 MCNIOTHEHNS 3aKOHOBY U 1A 00NerYeHNA AeATESIbHOCTH IPHCYTCTBEH-
HeIx MecT. [Ipeanonaranoce, 4To 3a nepso# 4acThio YcTaBa, MOCBALLIEHHOTO
rOpOACKO# NOAHLMH, HOCIEAYIOT APYTHE, B YACTHOCTH O GIIarouMHHH 3eM-
ckoM. OIHaKo Apyrye YacTH TakK H He ObINW NOAroTOBNEHbI.

Yeras nemwica Ha pa3nensi (0T «A» a0 «H») 1 ctatu (nx 274), koTopbie,
B CBOIO O4epeb, MOITIH COCTOATh M3 HECKONILKUX Kiiay3yll (nonoxeHnHutt). B
TNEPBbIX YETHIPEX [M1aBaxX ONpEREIINCH OPraHb! NOJIMUEHCKOro ynpagsie-
HHA, X MECTO CPEaH APYIMX NOCYAapCTBEHHBIX OPraHOB, TOPANOK ACATEb-
HOCTH M KOMHOETeHLUsA, GOPMYAHPOBAIMCh TPEOOBAHHA K MONHLEHCKUM
JavuaM. [naBHeIM nonuuefCKiM OpraHoM B ropoJax CTaHOBUIIACh yNpaBsa
6aroYuHus B COCTaBE rOPOAHHYErO, ABYX MPHCTABOB (YTOJOBHBIX H rpaX-
JIAHCKHX [IeNT) H [IByX paTMaHOB (COBETHHKOB). B CTONHMLIC BMECTO FOPOHH-
Yero HasHauanca nonuumetcrep, nogunHABLIKlcs oGep-noauumelicrepy.
Topona, noa4YMHEHHbIE BOCHHOMY BEAOMCTBY, BO3IMABILAIMCD B ronuueic-
KOM OTHOILIEHHWHY KOMEHAAHTAMH.

B cOOTBETCTBHH C aIMHHHCTPATHBHBIM JEJIEHHEM ropoja B COCTaB No-
JHLEACKo# ciTyxObi BXOJHH YAaCTHbIE MPUCTaBhl (B YaCTAX, COCTABNECHHBIX
u3 200 - 700 aBopoB) U KBapTajibHble HAN3HPATEIH (B KBapTaNnax, CoCTOAB-
wvx u3 50 - 100 n8opos), B MOMOLbL KOTOPBIM XHTENH H30HPaIH N0 OQHOMY
KBapTaJIbHOMY Nopy4Hky. JIns oxpansl COKOKCTBHA ¥ NOPAIKA NOJ Haya-
JIOM KBapTaJibHbIX HaA3upareseil co3aaBanuch NonuuedcKue KOMaHABI B
BBOAMJIHCH HOYHBlE CTOpOXa. Bee nonuueiickue YuHbl Ha epHo npe6bl-
BaHHA B JOJDKHOCTH 110J1y4any knaccHblfl uuH (ot 11-ro ais nopyunka u
6-ro s nonuuMelicrepa). B paznene «B» onpenensnca nopaaok HazHaue-
HUA HA JOMKHOCTY Noanueickux umHoBHUKOB. [Tomuumeitcrep, npucrass!
YFOJIOBHBIX H FPXKAAHCKHX €N B CTONMLE HasHaualuch CeHaToM no npea-
CTaBJIeHHIO ryGepHCKoro rpasnieHHA. B rybepHckyx u Apyrux ropogax npu-
CTaBb! Ha3HAYAJIKCh I'YOEpHCKHM NPABICHHEM, 2 KBapTAJILHbIC HaJ3HpaTe-
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1M - ynpaso# 6narounsns. KeapranbHelfi IpHcTaR M3GHpancs Kaxubie TpU
rojia M3 rpaXcaaH KBapTana U1 ropoza.

[IpucTas yroaoBHbIX A€ Bejan OXpaHoit 0611ecTBEKHOro NopaaKa
M 0611eyroNOBHBIM CHICKOM, 2 MPHCTaB rPak AAHCKHUX [eNl OCYLIeCTB-
nan Haa3opHele PyHKUMK B ropoae. O6a nmpucTasa Nog4UHANHCE ro-
POAHHYEMY H CUHTANHCL ero nomolHukamu. IIpasoBoe nonoxenue
PaTMaHOB perynuposanochk «YupexaeHHeM JUIf ynpasneHus rybep-
Hii» 1775 r. B otnudue oT nonvue iCKMX YHHOB OHU He NOJy4anu HH
KTaCCHBIX YHHOB, HH 06ep-0QHUEPCKNX PAHTOB H KaK NpeACTaBUTENH
0611eCTBEHHOCTH, OCYLIECTBAABINEH BHYTPEHHHI KOHTPOJIb 33 AeATE b~
HOCTBIO MOJIULMH NPH PACCMOTPEHHH AN, TPHPABHHBAINCH K UNIeHaM
NPUCYTCTBHA. YiipaBe 61aroyuHUA Mopyvancs KOHTPOJb 3a ob1uecTBeH-
HbIM GnaroycTpoicTBoMm («6aeHHe, Kabul B ropoJe coxpaHeHbi Gb1n
6rarouuHue, 10GPOHpaBUE ¥ NOPAIOKY}, 338 UCIIONHEHHEM 3aKOHOB,
«IpUBEACHHEM B KeHCTBHE NOBEJIEHHH NPABNEHUAN, T. €. HCNOJIHEHH-
€M MPaBHUTEILCTBEHHBIX pellieHuH ¥ nocTaHoBneHuM opravos cyna. OHa
nonxHa 6uita HabnoAaTh 33 NOPANKOM TOPTOBIH, EHAMH, HCTIPABHO-
CTBIO MED M BECOB, YJIMIL, MOCTOB, Niepenpas H Ap. Ynpasa 6narounsus
6b11a HafieneHa CyneOHbBIMH NOTHOMOYHAMM MO HEIHAYHTEILHBIM THXK-
6aM, B TOM 4Hclie MOT/Ia pacCMaTpHBaTh €2 O KpaxaxX ¥ UMylue-
CTBEHHBIX MpecTyIuieHuAX no 20 py6. HesakonHsle fieiicTBUA ynpassl
MOXHO 6bin0 06XanoBaTh B ryGEpHCKOM NPaBJIEHUH K B COCIOBHBIX
cyaax (HH>XKHEM 3eMCKOM, FTOPOJIOBOM MaruCTpaTe M HUXHel pacnpase).

[MprHuMnL: nonuueitckolt AesTensHoCTH, chopMynupoBanHsie B «Ha-
kaze Ynpase OnarouuHHsy (paszen «[i»), sacimyxuBaioT ocoboro ynomu-
HaHKA. OHH BKTIOYATH B ce6a «npasina no6porpasuay; «l. He yuHH Gaux-
HEMY, 4Er0 CaM TepneTh He Xouelub; 2. He Tokmo 6nwkHeMy He TBOpH uxa,
HO TBOpHM eMy #o6po, ckonibko Moxemb; 3. Byae kro SmukHeMy coTBOpUA
obuIy MMYHYIO, WIH B WMEHHH, WIH B 06DOM 3BaHUU, Ja yIOBIETBOPHTH
no BO3MOXKHOCTH; 4. B 106pom nomorute apyr Apyry, BeQu clenoro, nak
KPOBJIIO HenMmetoliieMy, Haroll xaxkxyuiero; 5. Cxxanbes Hall yTONaoLuM,
NPOTAHYU PYKY NOMOIIM Nafarowemy; 6. braxeH, kro u ckor Munyer, 6yae
CKOTHHA O 3/10/1e TROEI'O CTIOTHIKHETCA, NOALIMH ee; 7. C HyTH comejueMy
ykasbiBall myTe»?,

Monuueickut YMHOBHUK KOMKEH Obl1 06NanaTh 3APaBEIM PACCYAKOM,
noGpoit Bonelt B oTrpaBieHH MOPYYEHHOTO, YeNOBEKOMoOHeM, 6uITh Bep-
HBIM «K CJTy*6€ UMNEPaTopCKOro BEHUECTBAY, YCEP/IHLIM K 0XpaHe «06-
wero Ao6pa», YECTHRIM U GeCKOPLICTHBIM, PAfCIOAM «O AODKHOCTHY.

 3gxonodamesscmeo Exarepuus 1I. M., 2000. T. 1. C. 563.
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EMy npeAnucbiBaloch TBOPUTD Cy/l paBHbIH M IIPaBLIA [Is BCEX COCTOSHHUHM,
JaBaTh IOKPOBHUTENLCTBO HEBUHHOMY H CKOPOSIIEMY, BO3/EP)KHBATLCA OT
B3ATOK, MO0 «OC/IETULAIOT [J1a3a ¥ Pa3BpAllalOT YM M CEPJILIE, YCTaM JKe Ha-
JIaraior y3ay»®. PerynupoBajics nopasok paboTsl ynpasey Girarounnus. 3a-
CelaHus B HEl HaYMHANKCh B 8 YacOB yTpa ¢ PACCMOTPEHUA PanopTOB
4acTHbIX PUCTAROB O NpoLIeeH HOTH. 3AECH XKe ONPEAEIIIACH HaKala-
HHA 3a0ePXKaHHbIM 332 HE3HAYHTEIbHbIE PABOHAPYLICHMA, IPOBOAWIOCEH
NIpeNBapHTENILHOE PACCIEIOBAHHUE 110 60Jlee 3HAYUTELHBIM ACNaM, KOTO-
pble HAIIPABJIAUIUCH B Cy/leOHBIe OpraHbl. 3aKOH NPEANKCHIBAI NPH CITylOa-
HUH JeJ1 NPUAEPIKHUBATLCS PHHLMIIA PAaBEHCTBA, BHICTYLUTHBATh «Bcex 6e3
U3BATHA, YOOI HX, OOraThIX, CLIbHBIX, OECCHIIBHBIX, 3HATHBLIX W HE 3HATHBIXY,
BBIACHATb MOTHBBI U UENH NpEeCTYNICHHA H MPOCTYINKOB. Bee BOMPOCH B
ylpaBe pellasIych N0 GONBIIMHCTBY rOJI0COB.

3akpenasaauce B YCTaBe HEKOTOPbIE MATEPHAILHBIC HOPMBI, B YaCTHO-
CTH HEBO3MOXKHOCTD «R3bICKAHKA C JIIOAEHA UCMOJHEHHS 3aKOHA, €C/H TaKo-
BO# He 06HapooBaH». [IoATBEPkATI0CH CTAPHHHOE MPABUIIO, YTO €CIH
«IMPOLICHTAMH KalHTa BhIPYy4eH, TOIa MPOLCHTHI fipecekaioTcsa». it pas-
pelLeHNs OTAENBHBIX CIIOPOB FOPOXKaH NPE1yCMaTPUBANIOCH CO3AaHHE «CTI0-
BECHOIO CyAa», BbIOHPaeMOro UMH B COCTaBe OAHOTO HiiH GoJiee cyaeh.

YeTaB npeJnucsIBaJi NOJIHMLUK «3AMIMILATD AESTENIBHOCT 3aKOHHbBIX 00-
LIECTB», CMOTPETh 38 Y3aKOHEHHBIMH OTPaHHYCHHAMH POCKOILH, Ipece-
Karh 3aMpEIUEHHBIE UIPbI H B TO JKe BPEMS NMOOLUPATH Te, KOTOPhIE KOCHOBA-
Hbl Ha CHJIE U NIPOBOPCTRBE TEIECHOMY, OGILEHapOAHbIE UIPhI ¥ 3abaBbl. Kak
¥ MpeX e, Ha MONHIIMIO BO3NATANICA KOHTPOIb 3a TIPOTHBOMOXKAPHBIM CO-
CTOAHHMEM FOpPOJ0B, O0A33HHOCTH 10 PErHCTPALMH CAC/IOK, KOHTPOS 33
HpeATPHHHMATENLCKOH NE€ATENLHOCTHIO H PA3BUTHEM NPOCBEHICHHA.

B rmaBax «O 4aCTHOM [PHCTaBE ¥ €ro AOHKHOCTAY, «O KBapTaliax ropo-
1a», «O KBapTaibHOM Ha3MpaTene  ero AO/HKHOCTHY ONpeJeANUCh ByH-
KUMH, KOMIIETEHUMA U TIOPSIOK AEATENbHOCTH JODKHOCTHBIX JIHLL NNOJTHLKH
CpeJHero H HiKHeTro 3BeHa. Ha yacTHOro MpHcTaBa H KBapTa/lbHOTO Hal3H-
paTelis BO3NArajiuch, fo CyIECTRY, Bce (yHKLMA NO nojjiepxanuio 6naro-
HpaBHs U 61arouMHUs Bo BBEPEHHEIX HX ITOTIEYEHHIO aJIMMHHCTPATHBHbBIX
€ IMHHNAX.

B aByx nocnegHunx rnasax («3anpeuieHus», «B3nickaHHA») nepeync-
JIAIACH JCAHUS, 3anpeleHHbIE 3aKOHOM, 3aKPEIISIICS KOAEKC NPOCTyn-
KOB, TOANEXALIUX OKOHYATEILHOMY PacCMOTpeHUIo B Ynpase Gnarouu-
HHA, ¥ YKa3bIBAJIHCh MPECTYIUIEHHA H MPOCTYNKH, PEIICHHA [10 KOTOPLIM
JOMKHB 65U1H TPUHUMATD Cyae0Hble OpraHbl. 3aKOH, B 4aCTHOCTH, OOBSIB-

} 3axonodamenscmeo Exarepunni 1. C. 564.
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31501 BokHY nbAHCTBY. CTaThu 214 H 256 rmacuim: «3anpeiars BCeM W Kax-
JoMy NeAHCTBO. [IbanuIy, HaliieHHOro B 061wiecTBEHHOM MecTe B Gec-
CO3HATETLHOM COCTOAHMH, CYTKH COZIep)KaTh Ha xJiebe u Bozie, a Toro, KTo
TIAHCTBYET OecnpepbIBHO, OTAaBaTh B CMEPHTEJILHBIH JIOM IO UCTIpaBiie-
Husty. [onuumy Ob1T0 NpeRocTaBieHo NPaBo wWTpadoBaTh NpaBoHapY-
muTenel, noJBepraTh apecTy A0 TpeX NHell, OMEeWAaTh B UCIIPABUTENb-
HEIH 1OM A0 BO3MeEIeHN yiep0a, moABepraTh TejieCHbIM HaKa3aHUAM!:
2 -3 yaapa IueThIO ¥ Ap.

Taxum 06pasom, Ycras 6i1arounnuns noasen cBoeoGpasHelil HTOF NOKC-
Ka ONTHMAJILHELIX YCJIOBHIi QOPMHPOBAHHA MMONMIIMH, €€ MECTa B FOCyaap-
CTBEHHOM MeXaHu3Me, onpenenerns ee GpyHkuui, GopM U MeTol0B aes-
tensHOCTH. [TomueNckas AeATeNbHOCTh YKe TOTAa pacCMaTpHBaNach Kak
onpe/ieNieHHas pa3HOBHUAHOCTD AEATC/IHOCTH HCTIONHUTEIBHOU BIACTH, TNaB-
HBIMH c)epamMu KOTOPO#i ABJLTUCH YIIpaBIIeHHe ¥ oxpaHa. Beund onpenene-
HbI METO/IBI ATOH EATENILHOCTH, INABHBIMH M3 KOTOPBIX ABIUIMCH HA30p 3a
rpakAAHCKUM TOPALKOM (Gnarodvuue), yoen aeHue, noauieiickas 1oMoIlb
H IPHHYXKAEHHE, a LSJIBIO - 00ecriedeHue MpaBonopAaka®. Ml BUINM Tak-
e, 910 YcTap 61arouynHus, no CyTH Aena, yTBEpAui B KauecTse criocoba
OXpaHbl COMANLHBIX 6J1ar M HesHocTel (o61mecTBeHHOrO NOpszka, 6e30-
NIACHOCTH, TIPaB ¥ CBOOO/ NOAHHBIX, IPHHAUIEKABIIHX TOTAa K pa3HbIM
COCNOBHSAM) METO/l a\MHUHHCTPATHBHOH FOPHUCIAUKLMH, IOPYUMB MONTMLEH-
CKHM OpraHaM IpO{3BOJHUTH PacciieIOBAHME 110 AeJiaM 0 MPOCTYNKax (aj-
MHHHCTPaTHBHBIX PaBOHAPYLICHHMAX ), 0OBUHATD BHHOBHOE JIMLIO B COBEP-
IeHUH NPOTHROMPABHOTO AEsTHUA, pacCMaTpUBaTh Ac/la 06 3TOM fesHUH 1
NPAMEHATH B3bLICKAHWA, OTHOCHUMbIE TENIEPh K MEPAM aIMHUHUCTPATUBHOMN
OTBeTCTBEHHOCTH. [To3ToMy YeTaB 6iarounHus MoXeT GbITh OLIEHEH Kak
cBoeobpa3HeId 3Tan B pa3BUTHH B Pocchy afMUHHCTPaTHBHOTO NIpaBa, Ha-
3bIBABIETOCA B T€ BpeMeHa NONUIEeHCKHM MpaBoM.

IMMPABOBOE 3HAMEHNE KPECTOIEJIOBAJIBHBIX
3ATIMCEY KOHIIA XVI - HAYAJIA XVII B.

J.A. CaBueHko

1. BaxHeHmuM myOnu4HO-NpaBoOBLIM CPEACTBOM BO3AeACTBUSA HA CO-
3HAHHE U BOJIIO HaceneHus MockoBckoro rocyaapcTea koHla X VI - nepsoii
nonoBurbl XVII B. ARIAUIACE PENUTHO3HAS IIPUCATA NOANAHHBIX Ha BEPHOCTD
Hap1o. MHCTUTYT pHCATH HOCKI CIIOXKHBIM XapakTep. OH BxJpo4all kKak Bce-

4 CM.: Benvcxuti K.C., Enuceee B.I1., Kyuepos H.H. O crcTeMe ChELMAIBHBIX MCTO-
nos nonuuelickoit nesrensHoctH // [ocyaapcto ¥ npaso. 2003. Ne 4. C. 11 - 18,
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00LLYIO IPHCATY, KOTOPYIO AOMKHO OpLI0 IPHHOCHTD BCE HACENICHHE, (UTIONH
BCAKOTO 3BaHMAY, Tak M MIPUCATY NPEACTABUTENEH OTAC/IbHBIX COUHABHBIX
rpyII ¢ y4eToM ocobeHHOoCTEH Bo3naraeMbiX Ha HUX 0013aHHOCTEH.

Bceeolwas npucdra 3akpemisna Npu3HaHue YenoBEKOM Liaps B Kade-
CTBE CBOEID FOCYapA M BHITEKAIOLIYHO H3 3TOTO 0683aHHOCTb «...lapio. ..
CITY)KHTH U IPSMHTH ¥ 100pa XOTETH BO BCEM BIIPaBAY, 6€30 BCAKHA XHTPO-
CTH...». [lapaemas KaXAbiM NOAJAaHHLIM, Takasd NpHcara Obuia NpH3BaHa
rapaHTHpOBaTh YCTOWYHUBOCTB H 6€30IaCHOCTH CUCTEMbI FOCYapCTBEHHOM
BIIACTH, YKPEUTh ee AeruTHMHOCTL. [Tocne npecevenns auHacTHH Propu-
KkoBHuel 1 nepexona k BeIGopaM Haps 3To cTano ocobeHHO Heo6XoAUMO.
OTCcyTCTBHE HAcAeACTBEHHOTO aktopa B 060CHOBaHHH NMpaB Ha BEPXOB-
HY10 BNIAcTh (OTCYTCTBHE KITPHPOAHOIO LI@ps») BhI3BANIO YCHICHHE 3Haye-
HWA MHBIX GaKTOpOB, Npexae Beero penurnosHoro. Hibpanue uaps tpak-
TOBANOCH KaK Bojen3bsaBieHHe Boxbe: «...BcecHbHBINA, B Tpouie cnaBu-
Mbi#t, Bor Hair. .. MEnocTs CBOMO Nokasan, o6baswi ['ocynaps Ha Mockose-
KO€E rOCYAapCTBO...»' .

PenuruosHyio wisTBy BepHOCTH MOCKOBCKOMY rOCYAApIO MPUHOCHIN
Kak [TpaBOC/1aBHble XPHCTHAHE, TaK M ITPEACTAaBHTEIH HHBIX penurai. s
XpUCTHaH npucsara opopMIANACH ¥ 3aKPEIUIANAch MyOJHYHBIM LISIOBAHU-
eM KpecTa B cobopHofit Liepkau. s «TaTap M BCAKKX ACAYHBIX TOAEH» OHA
TIPOABIAIACH B TAK HA3BIBAEMOMH IIEPTHY, AaBaeMO# ¢ COOMONEHHEM O
peleNeHHbIX PUTYanoB? .

Coaepxalne IPUCATH onpeaensnoch B MockBe pu epBoM LeJioBa-
HHH KpecTa rocyaapto. TekcT 3anucH LieHTpalH30BaHHO pacipoCTpaHsLI-
¢f 110 BCEH CTpaHe B Ka4eCTBE NPUIOKEHUA K IPaMOTe O BOCIIECTBHU
uapA Ha npecroi. B Tex ciy4asx, kOra pa3MHOXEHHE TPaMOThI JOBEPA-
J10Ch MECTHBIM BJIACTAM, 0000 NMPEANHCHIBAJIOCH AENATh ITO, KCITHCAB
CHIOBO B CIOBOY’

OTKa3 OT KPECTHOTO UEN0BAKMS WIH LIEPTH PacCMATPHBAJICA KaK SBHOE
HenoBuHOBeHHe Bosie bora, siexyiuee boxbe Bo3mesaue. MaccoBbii 0Tka3
OT NPHCATH, HanipHMep, XUTelelt ropoja Wik BONOCTH fiaBajl OCHOBAHKNE
U1 NPUMEHEHNs KapaTeJbHbIX Mep BOEHHOro Xapakrepa. Tak, B rocynape-

! Mamamuuku weropun CMmyTHOrO BpeMenn. M., 1909. C. 16.

* Tax, B otncke w3 Tobonbeka B Kewwasit ocTpor o BocluecTsuu Ha npecron B. [lyiic-
Koro B 1606 1. npeanxcsIBaNioCh: «A KaK, NOCMNOAHNE, yYHEWb ACAHHBIX Mmoach Kk wepTi
NPUBOAHTH K Thi § B Te MOPH BeNEN Hal HHMH IEPHKATH CAGNM, 8 NPOYETHH 3BNHCH,
BENEN BCTHIKATH Ha HOX W AABATH WM B poT Mo Kycy xaeGa ¢ HOXa, a nOocAe Toro Benen
Gbl €CH MX NMOWTH U KOPMHTH MO rOCYAapeBy yKaly». (Axmbi BpeMEHH npabienus Llapa
Bacnnua Llly#ickoro. 19 mas 1606 r. - 17 mona 1610 n M, 1914. C. 66).

} CM.: [Tamamuuxu ncropun CMmyTHOTO BpeMenu. C. 18, AxTbl BpeMEHH Mexay-
uaperemns (1610 17 wons - 1613 r). M., 1915. C. 3.
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BOM Haka3e 0 PHBEACHUH K APHCATe Ha BEPHOCTH Mopasy Yeboxcapckoro
ye3na ot | auBaps 1609 r. roBOpHIOCH: A B KOUX BOJNIOCTEX HE YUHYT LIep-
TOBATh... T€ BONOCTH BOEBATh, YEPEMUCY U TATap NMOOMBATL U XKEH WX M
JeTeit B [10JIOH AMaTh H )KMBOTHI rpabuTh ¥ AEPEBHH Xeub»* .

2. 3akpenneHHble B KPECTOLIEIOBANBHBIX 3aNHCAX 005A3aTENBCTBA Ha-
CENeHHsA HTPajiH HEe TONbKO BAXHYIO rOCYNapCTBEHHO-MPABOBYIO POb
cpeacTBa GUKCaUUK OTHOLICHHKIH MOANAHCTBA MENXKIY YENIOBEKOM H La-
pem kax ero rocynapeM. OHYN ¥MERH TAKXKE CEPbE3HOe YrONOBHO-NIpa-
BOBOE 3Ha4YEHHE.

C yroioBHO-NpaBoBOY TOYKH 3PEHHA TEKCT 3anMcei ARIANCS CPEACTBOM
¢opMaIBHOIO 3aKpEIUIEHHs H A0BEACHHA A0 HAaCE/ICHHUA TeX 3aNpeToB, KO-
TOPbIE YCTaHABIMBANHCh TOCYAAPCTBOM M LIEPKOBBIO B LieJIsAX ofecneuenuns
Ge3onacHocTy noauTHUeckoro crpos. Mix cobmonenue obecneunBanoch
yrpo3oit HeGnaronpHATHbIX MOCNENCTBUH, HCXoaAWMX OT Bora, uepksu 1
rocynapcTea.

HebnaronpusaTHelie 0CACACTBHA PEJIHIHO3HOTO XapakTepa NpAMO yKa-
3bIBA/HCh B TEKCTaX MOAKPECTHRIX 3anucedt 1598 u 1605 rT. Tak, B 3anucu
1598 . roBopunocs: «...a He y4Hy 53 [0Cyaapio cBoeMy. .. CITYXKHTH U TIpsi-
MHTH, HIH KaKoe 4TO JIUXO CHeJald MHMO CE KpeCTHOe LIeNOBaHHe, U He
Oynu Ha MHe BoXbA MUIIOCTS. .. H He GyAH Ha MHe G/IaroC/I0BEHHA CBATEH-
wero [Tarpuapxa»® .

B 3anucax nocnexylomero repHosia aulueHHe MuIoctTh boxeelt 1 uep-
KOBHOTO O/1arocioBeHHA KaK [TOCHEACTBAA HapyIIEHUsA 3aIIPETOB IPSIMO He
YNOMMHAIOTCS, HO, Ge3yc/I0BHO, ROAPa3yMeBaloTCA, KakK [0APa3yMeBaloT-
cA 1 MOCNEeCTBUA, HCXOAANIME oT rocynapcTea. Cynsba uenoBeka, Hapy-
IIMBIIEr0 NPHCATY FOCYAApIO M JIMUIEHHOTO B CBA3M C 3THUM LIEPKOBHOIO
OnarocnoBenns, MONHOCTBIO 3aBHCENA OT BOJIM LIAPA U €r0 OKpYXeHus. B
COOTBETCTBHH CO CJIOKMBIUMMHUCA OOBIMBAMU K BUHOBHOMY MOTIH OBITh
MpUMEHEHsI Mobble (BNIOTH 10 CMEPTHOM Ka3HH) HaKa3aHus, KOTOpbie B
KaX[OM KOHKPETHOM Cly4ae NPU3HABANUCH BEPXOBHON BNAcTBIO Hanbo-
niee 11enecoobpasHbIMA.

TakuM 06pa3oM, HapyLIICHHE 3aIPETOB, YKa3aHHBIX B KPECTOUENOBAIb-
HOM 3anucH, BAEKIO 3a cofo# yronoBHyIo 110 cBoeit npaBoBoH NMpupoae
OTBETCTBEHHOCTH. E€ cofiepKaHue C TOYKH 3peHus npaBoco3Hauus XVI-
XVII 88. Biunouano Tpu Buia nuiueHu: nmuenne boxvelt MunocTk, nuine-
HHE IIEPKOBHOTO GJ1aroCIOBEHHUSA, COMPOBOXKAAIOLHEECA POKJIATHEM «IIpe-
CITyLIHMKa», & TAKKE HaKa3aHuA oT rocyaaps. CaMH 3anpersl, 3aKperuies-

* AxTel BpeMeHH Mexryuapctaus... C. 359,
S AAD. 11 Ne 10. C. 60.
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HEIE B KPECTOLIETOBAILHOM 3aITUCH, B CIITY XapakTepa 06eCrieqBaIOIIMX HX
CaHKIIMM ¥ € yYETOM PEJIMTHO3HOH Nprpoabl MOCKOBCKOM NpaBoBO#M CHC-
TEMbl TakKe MOTYT ObITh OLIEHEHBI KaK yrOJI0BHO-NpaBoBkie, U HapyLue-
HHE PACUECHHBANOCH KaK 0COOEBI#t BUI 310ACAHUH - KKPECTHBIE MPECTyIIEe-
HHA».

3. BrlpaxkeHHe «IPECTYNHTH KPECTHOE LEIOBRHHE MOTY4aeT LHPO-
KO€ pacrpoCTpaHeHHE B JOKYMEHTaX neproaa cMyTsl Hadana X VII 8. Tak,
B otnucke u3 Bartku B ITepMb o cmyTe B Spancke ot 11 anpens 1609 r.
rOBOPHJIOCK, 4TO «AbsAuek [1aBauk MokeeB... rocyiapo... KpecTHOTO lie-
JIOBAHMSA HE MPECTYMNHI H. .. TOCYAApI0 BO BCEM NMPAMII® . A B OKPYXHO#
rpamote JMutpus [Toxkapckoro ot uions 1612 . yka3biBaJloch: «...aTaMa-
Hbl H KO3aKH... MPECTyNd BCEMHPHOE KPECTHOE LIEJIOBAHbE. .. LIEI0BaJH
kpect Bopy»’. HakoHen, B rpamoTe oT HaXxoOuBILHXCA B Mockse 60sp oT
AusapaA 1612 r. npsamo roBopurci o «kpecTHoM npectywieHnu k [ocyna-
pio», 3a KOTOpPOE BUHOBHBIE No/iBepraioTca boxbeMy BO3Me3IHIO: «...KO-
Topou Gbl1 Gonon 3aBoTtua [Ipokoden JIATYHOB... B TOrO Te BOPSI. ..
yOHIIH, M TEJIO €ro Aepxaiu cobakaM Ha CHEICHbE Ha TUIOIENH TPH AHM, U
BBl BUIIHTE, 33 ero k ['ocynapio KpecTHOe NPEeCTYILIEHbE ... KAKOBY MECTb
emy bor Bo3gan...». M nanee: «A nonckue u JIuToBCKUE TFONM, BUAA Balle
ot locynaps npectynieHbe u ko ['ocynapio HenmoKopeHse, Tak e ropoabl
BCE MYCTOMIAT M BOIOIOT... A BCE TO BAMH H BallHM HETIOKOPCTBOM H Kpe-
CTHBIM TIPECTYTUICHbEM”? .

Kax BAHM, C TOYKH 3peHUst CBOCH COLMANbHO-NONMTHIECKOH CyLLHOC-
TH «KPECTHOE NPECTYIUIEHHE) PACLIEHUBAETCA HE IPOCTO KaK I'PEXOBHOE, @
Ipexie BCEro Kak aHTHroCyAapcTBEHHOE AEAHHE, CO3Jaoee Yrposy Kak
ToCy/aplo, TaK ¥ BCeMy rocyaapcTBy® . 3TO CBHAETENBCTBYET O TOM, YTO B
MOCKOBCKOH peJIMTHO3HO-NIpaBoBoi cucTeMe nepBoii versepti X VII B. Ha-
YHHACT CKIAALIBATHCSA IOHATHE AHTUTOCYIAPCTBEHHOTO NPECTYILIEHAA (KK
Tocynapio kpecTHoe npecTymieHbey, «oT [ocynaps npecTyeHbe»), Ko-
TOpO€ OXBATBIBAET CTaBLINE JOCTATOYHO MACCOBBIMH CJTydaH HapyLIEHHUs
MNPHCATH Ha BEPHOCTL FOCYAAPIO, BIEKYILHE, 0 MIPEACTABIEHHAM TOTO Bpe-
MeHH, BO3Me3aHe oT bora. YkazaHHbIe NeAHUS HEPEAKO 0003HAYAIOTCA TaK-

& Akmor BpeMEHM nipassicHuA uaps Bacunus 1llyktckoro 19 mas 1606 r. - 17 uions
1610 r M., 1914 C. 35.

" [lamamuuxu vctopun CmyTtHOro spemexn. C. 99, 101.

8 Tam xe. C. 86, 88.

? He cnywalivo B BblweynoMsHyToli rpamote u3 Mockesi 1612 . Gosipe, iipH3siBas
K BOCCTAHOBAICHHIO TOCYNAPCTBEHHOIO NOPSKA, yKa3biBaloT: «H BaM, Gparbe Hamen
€AMHOKPOBHOWU, Haao6¢ namatosaty bora v ayimu cBoH H ocyaapsckoe KpecTHOe
HenoBaHbe H cBoe oreycctBo...» (Tam xe. C. 87).
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e KaK «(M3IMeHa» (B IIMPOKOM CMBICIIE CI0BA), a JIMLA, UX COBEPIUAIOLIKE,
XapaKTEePH3YIOTCA KaK «roCyAapeBbl H3IMEHHUKIM).

4. TekcThl KPECTOLIC/IOBANBHBIX 3anucel, Hanaras Coiep)KaHue Bo3nara-
€MBIX Ha JIOUIAHHBIX 3aIIPETOB, B cnelupHIEcKoi ka3yucTHUHON popme
L1aBaJI1 XapaKTEPHCTHKY COCTABOB AHTHIOCYIAPCTBEHHBIX «KPECTHBIX» Mpe-
cTynnennii. Briepeole B Hanbonee nonno#t popme coaepkaHue COOTBET-
CTBYIOLIMX 3arpeToB ObLIO 3aKpervieHo B 3amuck 1598 r.'° B Heii Hamu
OTpaXeHHe LIECTH BUIOB «IHXUX ACT» MPOTHB rOCyaaps.

[NepBble nBa 3aKMOYaIMCh B HENOCPENCTBEHHOM NOCATaTENbCTBE Ha
JIMYHOCTH Uaps, UAPHLIL1 H apeBHYEH, HX JKH3Hb, 30POBbE, AYUIEBHYIO H
¢$u3HuEecKyr0 HENPUKOCHOBEHHOCTD ((UTHXa MHE. .. TOCy/IapeM CBOKM. .. He
XOTETH HH B 9€M HUKAKOT'O, HM MBICIIHTH, HH JyMaTH, HY JIeJIaTi Hi KOTODbi-
MH J€Nbl, HU KOTOPOK XHTPOCTHIO. ..»), @ TAKAKE B MOCATATENILCTBE HA MX
npaBo ObITh rOCyJapAMM U (IOJALICKAHAWY APYTOTO Uaps.

Tpetwit u yeTBEPTHI BU/LI NPECTYIUICHHH ObLIM CBA32HEI C HAPYIIIEHU-
eM 06S3aHHOCTH «CIY)KHTH H NMpAMHTH Tocynapio». OHY 3aKNOYaNnKuCch B
FPYIIIOBBIX IOCATAaTENLCTBAX (CKOM 1 3ar0BOP) MPOTHB Liapsi, LIAPHLILT U La-
peBUUeit H HX «BIMDKHIX JBOAEH, @ TAKOKE B «OTBE3e» OT rocyHapsa. UMen-
HO 9TH JedHuA B 3anucH 1598 r. xapakTepH3yloTcs Kak M3MEHAa B Y3KOM
CMBICIE CIIOBA.

Haxoselt, MATHIN 1 I1eCTOM BUIb! IPECTYILICHHMHA, YIOMAHYTHIX B 3aITHCY
1598 r., 3axmouannch B NOCAraTeNbLCTBAX Ha HHTEPECHI NOCYAAPCTBEHHOM
cityx6s1 1 mpaBocynusa. [oxnauHslif npucsaran, «6ymydH y ero rocynapesa
Jiena, JeaTH BCAKHUE jiesia B IIpaBy, 10 ApYx0e HIKOMY HE HOPOBHTH, a 110
Heapyx6e HM KoMy He MbCTHTHY. ITogoBHOE Jke 0643aTeNnbLCTBO Kacalioch
J06POCOBECTHOTO Y4aCTHA B «ITOBAILHOM OOBICKE.

TexcT Bceobiueit moakpecTHo# 3amick 1605 r. He BKMIOYUA YIIOMMHA-
HUA O IPECTYIUIERUAX [IPOTHB UHTEPECOB rOCYAapCTBEHHOM CITyObI M npa-
Bocynusa. COOTBETCTBYIOILHE 00A3aTENbCTBA COXPAHSIIUCS B CHICLMATIbHBIX
npUcsraX, IPUHEMAEMBIX TEMH IOIAHHBIMH, KOTOPBIE HEIIOCPEICTBEHHO
NPH3bIBAJINCH K UCMONHEHHIO 0043aHHOCTEH CITy)KObI rocyaapio ¥ yuacTus
B «NOBAJILHOM OGBICKE». B crcTeMe aHTHrocyapCTBEHHBIX «KPECTHBIX)»
fipecTyIuieHuid 3anuch 1605 r. coxpaHmwia TONbLKO NepBhie YeThIPE BUAA [10-
cAratensCTB. IMEHHO OHH B OCAEIYIOMME FOAbl C pa3HOH CTENEHBIO NOA-
HOTHI HAXOJWIH OTPAXEHHE BO BCEOOILIIX KPECTOLENOBATBHbIX 3AITHCAX.

V' Cm.: AAD. 11, Ne 10. C. 57 - 60.
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IOPUANYECKHUN KOH®JIHUKT:
JIOTHYECKHWN AHAJIN3 IIOHSITUS

IO.M. bpaxuuxos, M.IO. bpaxknukon

B mocneanee aecaTwieTre B poccuitckoli iopucnpyneHIMH 0603HaUH-
JI0Ch HOBOE HampaRjieHue, HasbaHHOe «opuandeckoit KoH(IUKTONIOTHE Y.
B pane By30B NnOCTieIIAIM BKITIOYHTh 3TO HAalIpaBlieHue B yueOHbIi IU1aH kak
y4eGHyI0 AUCLIMILTHHY, YTO M NobByXaaeT, KpoMe npodero, o6CyauTsh X0TH
6b1 ee 061Me KOHTYpSI. [Ipexicae Bcero, 370 kacaeTcs npeaMeTHo# obnactH
HCCneRoBaHu M ropuaH4ecKkoi koHQAHKTONOrUK. [THOHEPHI 3TOTO HarnpaB-
JIEHMA C MOMOLUBIO UIPhl B pa3tble CMBICIBl OXHOTO H TOTO XK€ TEPMHHA
YLLIA OT PeleHHA 3TOr0 BONpOCa, HO JalM XOPOUTYIO NOACKa3Ky Ajis ero
PEHICHHS.

B camom aene, npunuchiBas TEPMHHY IOPHAWMECKAH KOHQIMKT» IBa
Pa3sHBIX CMBICHIA: ITHPOKHH K Y3KuH, KHHIHMATOPbI 3TOr0 HAMPaBIEHH (TTpex-
ne Bcero akangemuk B.H. Kyapssues' ) xopo1Lo NOHANH, 4TO MMEIOT JeNO ¢
IBYMs Pa3HBIMM MPEAMETHBIMH O00NaCTAMH Hay4HOTO HMcClIenoBaHud. B
OJIHOM CJTyJae pedb WAET O KakoM-1160 0ObIYHOM COLMANBEHOM KOH(IIHK-
Te, NoNaBILeM B cepy Iopuaryeckoro pasbuparesbcTsa U notoMmy Tpeby-
IOILEM NPaBOBBIX APOLEAYP ¥ CPEACTB Pa3pelieH s WIH MPEeKpaLeHHA.
SIcHo, 4TO B 3TOM CITyuyae NpaBoOBOE HCCIIEA0BaHHE UMEET AENO He C KOHG-
JIMKTOM KaK TAaKOBbIM, a C IPOLEAYPAMH H CPEICTBAMH €I0 IPaBOBOTO pas-
peLIeHUA, YTO H BBICTYNAET NPEAMETOM IOpUIHYeckoro uecnenosaunusa. [pu
3TOM, KOHEYHO, HCOOXOAMMO Y4HTBIBaTh OCHOBHBIC H NHAWBHAYaIbHbIE
0Cc0o6EeHHOCTH RaHHOrO KOHQUIHKTA, HO 3TO OCTAETCA APEIMETHLIM NOJIEM
o6ueit KoHGYMKTONOrHH 1 BRIPAXAETCA B €€ NOHATHAX. BHauMo, Takue KoH-
¢duKTHI BOOOILIE HE ABNAIOTCA IOPUAMYECKHMH, He CITy4yaiiHO HekoTopble
aBTOPBI Ha3bIBAIOT UX IOPHAM3UPOBAHHBLIMM, C Y€M BIIOJHE MOXHO COIIa-
cutbea. OIHAKO 3Ty CHTYalMIO aBTOPbI OCHOB FOPHAMYECKOH KOHQMHKTO-
JIOTHH HE OTJIHYAIOT OT APYFO#, B KOTOpoii KakoH-11nbo counanbHbii xoH-
AVIKT IOPOPKAAET HOBBIH KOHQUINKT. Tak, 3KOHOMWYECKHH KOHQUIHKT MOXeET
MIOpOANTH MOJUTHYECKHUt, B TOM HKMCIIE U 1PaBOBOY (YKe B y3KOM CMEICIIE).
JloBobHO yauHO TakHe cuTyalun M.C. Bepuinuny HasBan koHQIHKTaMU-

' Cwm.: Kyopsasyes B.H. 1Opunuueckuit xondnukr // Tocynapcrso W npaso. 1995. Ne 9.
C. 10. Aatop nuwer: «CneayeT pasnH4aTh IOPHAHYECKHH XOKDINKT B YIKOM CMBICNE
cnosa (CoGCTBEHHO IOPHAHYECKHI KOHONHKT) H B LIHPOKOM (CMEILIAHHBIE MK FCPEXOLR-
Hble Gopmbi)». Taxo#t noaxon owesn yxe n B yueGHyto aureparypy. Cm., Hanp.: Map-
yenko M.H. Ofwmas Teopus rocynapcTsa ¥ npasa: Yue6. ans sy3os: B 3 v T 3. M.:
3epuano, 2002. C. 431-432.
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«ciM6uo3aMmu»? . [JOHATHO, 4TO CUMOKO3 BO3MOKEH TONBKO MEXIY CaMO-
CTOATENLHBIMH CHCTEMaMH, B JAHHOM CJTydae MeX Iy AByMs pasHBIMH U [0
dopme, 1 110 cyniecTBY KOHQIMKTAMH, HAMPUMED SIKOHOMUMECKHM M TNpa-
BOBBIM HJIH NONHTUYECKHM.

Hrak, 3a noHATHEM (tOpHAMYECKUH KOHQUIMKTY «B WUPOKOM CMBICIED
CKPBIBAIOTCSA B2 PA3HBIX TIOHATHS - OPUAH3IUPOBAHHEIN KOH(UIMKT, T.€. Ka-
koH-nH60 coLManbHbIi KOHGIIHKT, paspeliaeMbiff ¢ TOMOLIBIO MPABOBLIX
NpOLEXYP U CPEACTB, H NPOU3BOAHDLIA, BTOPHUHBIN KOHUIHKT, KOTOpBI
MOXeT GuITh MPaBOBLIM, TENEPL yXe B Y3KOM cMbicie. Ho kak Bce npusHa-
10T, FOPHAM3HPOBAHHBIE KOHGUIMKTDI He ABNSIOTCA COOCTBEHHO MPaBOBLIMM.
Torna npeameTom HecnenoBaHHA OPHIMYECKOH KOHAUIHKTONOIHH OCTaeT-
CS JIKLIb OAHH POA KOH(IMKTOB - PaBoBOii KOHITHKT. 3TO HALIIO IPAMOE
OTpaXkeHHE B ONPEAEEHHH IOpPHIHYEeCKOH KOHGUIMKTONOTHH B CIOBApe KpH-
MMHOMOrHYECKHX TEPMHHOB, MPWIaraecMoM K y4eOHUKy « KpUMUHOIOTHAY.

Tam HanucaHo, 4yTO «IOpHAMUECKas KOH(UIHKTONOrHA - 3TO OTPAC/Ib 3Ha-
HHil, H3y4aloLias TPHPOLY, MPHYMHEI H AHHAMHKY Pa3BHTHA IOPHAMYECKHX
KOHQUTHKTOB, IPABOBBLIE MEXAHU3MBbI HX [PEAYIPEIKACHUA U PA3PELIEHU»’ ,
Ecnu x 3ToMy 206aBHTS €llie onpeseneHHe IOPHANYECKoro KOHPIHKTA, KO-
TOpoe jaer, Hanpumep, akaaeMHk B.H. Kyapsasues, To ctaneT scHO, 4TO HH
0 KaKo# ABOACTBEHHOCTH NPEAMETA HCCIIeJOBAHHS B IOPHUANYECKOMN KOHD-
JMKTONOrMH HeT H peyH. Onpeaenetue 3ro crepyromee: «lOpuanyeckuit
KOHQUIMKT MOXHO OTIPEAEIIHT Kak [POTHBOGOPCTBO CyOLEKTOB MNpaBa B
CBA3M C NPMMEHEHHEM, HApYLICHHEM HITH TOJIKOBAHHUEM IIPAaBOBBIX HOPM»* .

B stom onpenenennsu B.H. Kynpssues uinenser 1sa npu3Haka lopuau-
YECKOro KOH(QUIHKTA: BO-NIEPBBIX, 3TO BCEra NpOTHBOGOPCTBO CyOBEKTOB
Npaga, BO-BTOPHIX, 3TO NPOTHBOGOPCTBO NO NOBOY («B CBA3NY) C ONpeae-
JeHHBLIMH [IPaBOBBLIMHU OCHOBaHHAMY. K aTOMY Heobxoaumo no6aButk, 4To
TAKOIO POZa KOH(MIHKTEI BCET/Ia Pa3pemialoTca ¢ MOMOLUBIO MPABOBBIX [IPO-
UEAYP ¥ CPEeACTB, HHaYe OHM NepepacTaloT B KOHGUIMKTE! KHOFO poja. ITH
TPH NPUIHAKE HEOOXOAMMBI M B COBOKYNTHOCTH IOCTATOYHBI JUTA Onpeaesne-
HHAl CYIHOCTH NPABOBOTO, IOPHAWYECKOTO KOH(IHKTaE,

Hrak, npaBoBo#t, Wi IopHAHYECKYH, KOHGUIHKT - 3T0 NPOTHBOGOPCTBO
cyObeXTOB PABOOTHOLIEHHI Ha NpPaBOBOY OCHOBE U paspeliaeMoe WM
npeKpallaeMoe B BUJE IOPHIHYECKHX NPOUETYP H € MOMOUIBIO MPaBOBbIX
cpeacts.

2 Bepwunun M.C. Konganironorna: Koncnekt nexumit. CII6., 2000. C. 36.

> Kydpseyes B.H., Omunoe B.E. Kpumunonorus. 3-¢ usa. M.: 10Opucts, 2004.
C. 733 - 734.

¢ Kyopseyes B.H. 10pnanueckui konduvkt / Focynaperso v npaso. 1995. Ne 9. C. 10.
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O JJOT'NYECKOH CTPYKTYPE IPABOBBIX HOPM
M.IO. Bpaxuukos

B npeficTBytouiemM Wny MO3MTHBHOM ITPaBE BCTPEYAETCA HEMATO Aedek-
TOB, MMEIOLMX Pa3HYIO PUPOLY: 3TO M KOJUTH3UM, U npoberist, B U3BAHBI
caMHx HOpM. TIpuiHHBI 3TOTO CaMble pa3Hbie, 34ech NpeIaraeTcs nocTa-
BHTb BONPOC 00 01HO# M3 HUX, MOXKET U HE [1aBHOH, HO OYeHb BaXKHOH.
Peub uaeT o HeaocTaTo4HOM I COBPEMEHHOI0 YPOBHS 3aKOHOAATE/ILCTBa
M IIpaBOTIPHMEHEHMA IOPHAMYECKOH TeXHUKH. B 3TOM BOmpoOce CKphITO
MHOXeCTBO npobiieM'. Cpeiu 3TUX npobieM ecTb OfHa, NOCTOAHHO YC-
KOMB3AI01Las OT UCCNENOBATENA. DTO PONb IPAaBOBOHM JIOTHKH KaK 3JIEMEHTA
ropuaxHdeckoii TexHukH. [IpobneMa MHOrorpaHHas u royTH He MCCEno-
BaHHaA. B pamMKax RaHHbLIX 34€Chb BO3MOXXHOCTEN OCTaHOBHMCS JIHING HA
OJHOM €€ aCHEKTe, a MMEHHO Ha JIOTHYECKO# CTpyKType HopM npaBa. Ha
YPOBHE pa3BUTHA COBPEMEHHO JIOTHKH 3TOT BOMPOC MPEICTABNAETCA YKE
JIOBOJILHO CHOXHBIM.

B camoM aene, 10cTaTOuHO HaYaTH C aHANNM3Aa CTABLIETO Y)KE TPaIuLH-
OHHBIM AETICHNA HOPMbl Ha TPH B3aUMOCBA3aHHBIX DJIEMEHTA: TUIIOTE3a,
JUCTNIO3ULMA, CAHKLA, - YTOOB! YIIOBUTS psifl 3aTpyAHeHMH. Bo-nepBbix, MHO-
rHe IOPHCTEI 060CHOBAHHO CYUTAIOT, 4TO 3TO BblpaXKeHHEe CTPYKTYphI IOPH-
JHYECKOrO COAEPHaH1A HOPMEI, a He JlorHuyeckoro. Hade roBops, To, YTO
BBIAAETCA 33 JIOTHIECKYIO CTPYKTypy IPaBOBOH HOPMBI, TAKOBOM BOBCE HE
ABJIACTCS, U, 3HaA JIOTHKY, C 3THM CIIOPUTH HEBO3MOKHO.

Bo- BTOpAIX, XOpOIIO H3BECTHO, 9TO M rUNOTE3a, M AMCIIO3UIIHA, H CAHK-
s MOTYT OBITH IPOCTBIMH M CJIOXKHBIMH, YTO O4€Hb YETKO BRIPA3MI ellie
H.M. KopxyHos®. 1 4T0 e, BCe 3T HOpPMBI BRIPQXXAIOTCH OQHOM H TOM XKe
cTpykTypoit? KoHeuHo, HeT, HO 00 3TOM M04EMY-TO HUKTO H3 IOPHUCTOB He
COBOPHT.

B-TpeTbHX, BeipaxeHHe B 00b1AEHHOM A3bIKe Kak GyxTo Obl TOrHuecKoi
CTPYKTYPhl HOPMBI B BUZie POPMYIEI «ECIIH. ., TO..., HHAYE...» CKOpee HaMeK
Ha JIOTHYECKOE COAEPKAHHE, HEM YKa3zaHMe JIOrM4YecKo CTPYKTypbl npa-
BOBOH HOPMAI, KOTOpas BCETr/ia eCTh BhICKa3aHHas B A3BIKE MBICIIb, @ CEA0-
BATE/LHO, MOXET ObITh MORBEPrHyTa CTPOrOMY HayYHOMY, @ HE OObIEH-
HOMY OCMBICNICHHIO.

! Hanpumep, npodeccop JLA. Mopo3osa B 0G30pHOM MAETCpHANE HBYWHO-MCTOLM-
YCCKOTD CEMMHApa MO IOPHANMECKON TeXHUKE NPUBOAXT 16 BHIHECEHHHX HA obCyxic-
HHC CcMHuMapa rpynn Takux npotnem. Cum.: IOpuanyeckas TexHuka (o63op marepua-
/I0B HAyMHO-METOIMUECKOrO ceMHHapa) // [ocyaapctso W npaso. 2000. Ne 11. C. 108.

? Cm.: Kopxynos H M. Jlexumn no obuwedi Teopun npasa. CII6.: Opua. uentp
Ipece, 2003. C. 16] u cacayiomue.
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Jloruka, Kkak ¥ MaTeMaTika, JopMalibHas HayKa, HO OHA HE MOXET ur-
HOPHPOBATb TOrO, YTO HMEHHO MOAJIEKHUT BLIPA3UTh B MBICIIH C NOMOLIBIO
TeX WM MHBIX ee GopM. B Hamem ciaydae 310 KacaeTcs HOPUIMMECKOrO
COZIEpKaHUs IPABOBBIX HOPM, KOTOPOE JOJDKHO GBITH BBIDHKEHO B TEKCTAX
C MOMOUIBIO CTPOT'O OIPeIENEHHBIX JIOTHYECKHX CTPYKTYP. JUia Toro wrobsl
yNOpANOYMTb Hall KpaTkHii 0630p MpoOseMbl, MOXHO BOCIONB30BATHLCA
KiaccudukaLpe OpUINIECKHX HOPM MO X Ha3HAYEHHIO, Tlie A0CTaTOYHO
qeTko auddepeHLpyeTcs UX pHAMIecKoe coaepxkanue. [To npanjte cka-
3aTh, 3Ta K1acCH(HKALMA TUI0X0 MpopaboTaHa, HO JOCTATOYHO B3ATh TO,
YTO B Heli YCTOAJIOCH U MMEET CTPOTO OMpeesieHHbIH cMbIC. Peub MoXxeT
HITH O ABYX BhIAEJISEMBIX B 3TOH KIaccHuKkalyH pyGpHKax: o Tak HasbIBa-
€MBIX HOPMATHBHBIX I10JI0XKEHHAX, 0 MEHbLIEH Mepe, HOPMbI-AeOUHHLIHK
M HOPMBI-IIPHHLIAIILI, H PErYIATHBHO-OXPaHHTEIbHbIX, KITACCHIECKHX HOP-
Max Ipasa.

Y10 KacaeTcs NEPBLIX, TO 34€Ch HET HUKAKMX JIOTHYECKHX IpobaieM, Kpo-
M€ YIEMEHTApHOH JIOTMIeCKOH rPaMOTHOCTH, IUIS Yero JAOCTATOIHO M3Y-
quTh 000N yueOHuK ornkn, OTHOCHTENBHO e BTOPOH IpyNnbl CHTYa-
LA OCTaeTcs HeonpeneneHHol, 160 MMEHHO K HEi MBITAIOTCS OTHECTH
$opmyiry «ecnu..., TO..., HHade...».

PaccMorpuM nofipo6Hee IMEHHO BTOPYIO IPYTITY HOPM, KOTODBIE TOXe
OTHIONB HE OIMHAKOBKI I10 FOPUIMYECKOMY coepxaHuio. Cpely HUX BbIze-
JA0T 06BI9HO TP TAKUX BHIA HOPM: YNIpaBOMOUYHBaIOIIHe, 004351Bal0-
1IMe, 3anpeliatoiye. flepBbie U3 HUX, KaK H3BECTHO HE MMEIOT CaHKUHIA,
[Ba IPYruX BHJa WX o6sA3aTenHO conepxkar. SICHO, YTo JIorudeckas CTpyk-
TYpa HOPM 3THX BUAOB J0KHa ObITh pasHOH.

IIpeacTaBuM BapUaHTBI CTPYKTYPBI IEPBOro BHAA. /114 3T0ro Ham npu-
IETCA y4eCTh BCE CTPYKTYPHEIE 3JIEMEHTHI FOPHIMYECKOTO COAEPXKaHU,
HeofxoauMele s HOpM aToro Buaa. HMeercs B BumZy, HeoOxoauMele Ans
TOro, uTo6bl 3TH HOPMBI paboTaii, a He ObUIH IPOCTO AEKNAPaTHBHLIMY,
41O 6BIBaET OCOOEHHO YacTO BO BPEMEHA TOTAJIbHON NeMaroruu. ins pe-
LIEHHA 3TOM 3a7la4K MOXHO 06paTHTheA K paccykaeHuam O.B. Bepra co
cchlikoi Ha paborsi Pou Paitra (G.H. von Wright)®. TIpasna, 8 oTmiuue ot
MIOCNEAHErC, ABTOP CTaThH BHLAC/AET MATh, @ HE IIECTh JIOTHYECKH CAMOCTO-
STENbHBIX ¥ B3aHMOCBA3aHHBIX 3JIEMEHTOB [IPAaBOBOMH HOPMEI: THIIOTE3a B €¢
TPaAMUHOHHOM NMOHUMaHHH; CyOBEKT KaK agpecaT HOPMEI; XapakTep WK
BH/l IPaBOMOYHS, KOTOPBIM HafieNIaeTCA CyObeKT HOPMBI; CaHKIIHA - I0pyU-
JHYECKAsi OTBETCTBEHHOCTB (@ TOUHee, MEpa IOPHIWYECKOH OTBETCTBEHHOC~

3 Bepz O.B. Hexotopsic BONpocsl TCOpHH HOpMBI npasa // TocyaapcTso u npaso.
2003. Ne 4. C. 19 - 25.
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TH), KOTOPYIO HeceT CyObekT HOpPMBI NpH ee HeBhNMonHeHuu'. ®oH Paiir
BBIZEJIAET €lle ABTOPUTET HOPMb!, YTO YKe TPAAHIIHOHHO HA3bIBAIOT KIOPH-
AHYEeCKOM CHIIOi», HO 3TOT JNIEMEHT HACTONIBKO CAMOOYEBHIICH, YTO BCETA,
KOrZia 3T0 HEOOXOAUMO, JIETKO BOCCTAHABIHBACTCA, HANPHUMED NpPH pa3pe-
IICHHH KOJUTH3IHH HIIH OTIpE/ICNIEHHH NIpEAesioB AEHCTBHA HOPMBI, TAK YTO B
NOrN4ecKol CTPyKType HOPMbI 3THM 3NIEMEHTOM MOXKHO NpeHebpeys.

BepHeMcs k ynpaBOMOYMBalOILEH HOPME, fIO OTHOLIEHHIO K KOTOpOH
OTpHLIAETCA HalMyKe CAaHKIMHK Ha TOM OCHOBAHHH, YTO OHa, 3Ta CaHKLIHA,
He MoXeT ObITh obpallicHa Ha cy0bexTa ynpasoOMOYUBAIOIEH HOPMBI, H
3TO MPaBWIbHO, OAHAKO BO3HUKAET BONPOC O TOM, KAK XK€ TOrga MOXeET
ObiTh 3aLIMLICHA YNPaBOMOYUBaloKA HopMa? Oblwen3secTHO, YTO 6€3
caHkumu nobas HopMa 6eccunbha. B 1. 1 1. 46 Koscturynun P® npsmo
CKa3aHo, YTO KaXIOMy rapaHTHpYeTcs cyAec6Has saluTa ero npas ¥ CBO-
601. Ho xak 310 caenath 6€3 COOTBETCTBYIOLINX caHKUMHK? J[pyroe aeno,
4TO TaKKe CAHKLIMH HMEIOT, KaK npaBuio, 6aHxeTHbIA xapaktep. pyroe
A0, YTO Takasi caHKLuA 6y/eT HanpaBiieHa He Ha cy6beKTa ynpaBoMoYH-
Balollel HOPMbI, @ Ha APYTOTO CyObeKTa, KOTOPhI# HapywaeT 3Ty HOPMY.
Hesb3n 3a0k1BaTh 0 TakoM BakHeHEM CBOKCTBE NMPaBOBOH HOPMBI, KaK €€
CHCTEMHOCTb.

Hrak, B IOTHHECKOM aHaNW3€e CTPYKTypa Jiio60# mpasoBoit HOpMBI f0N-
XHa MONHOCTBIO BHIPAXKATD €€ IOpPHAUYECKOE CONEPKAHME, AAKE ECITH Ka~
KOW-nnbO 3MEMEHT 3TOro collepaHua H ObL BLIHECEH B ApYrHe HOPMBI.
Ilpy TakOM NOHMMaHHH JOrHMYECKYIO CTPYKTYpPY NpaBoBoit HOpMBI ¢op-
MaibHO MOXKHO BbIpasuTh ciegyrowmum odpazom: (I'(S))>B) u (IB2C).

B TekcTe 310 03HavaeT: ecny ecThb ycnobue I ans cybbekra S, To emy
npeanuceiBaeTcs B, nubo ecny He BBINO/HAETCA NMpeanucanke B, To cneny-
eT cankuusA C. Jlanee BOIMOXKHBI CaMble pa3Hbie BADHAHTHI 3TOM CTPYKTY-
phi C YHETOM C/IOXKHOCTH €€ IEMEHTOB. TONBKO B TAKOM CITy4ae MOAE)Db
JIOrH4eCKOA CTPYKTYPhI IPABOBOR HOPMbl MOXKET CTATh ACHCTBEHHBIM 316~
MEHTOM IOPHIUYECKOM TEXHHKH,

*bepz O.B. Yxaa. cou. C. 19.

7!



KOHTPOJIb 3A UMYUIECTBEHHBIM
COCTOsIHUEM, N1OXOJAMHA
U OBSA3ATEJIbCTBAMM
TOCYJAAPCTBEHHBIX CIIYKAHUX

H.A. OcMoHoOBa

OnuuM U3 CpeaCTB NOANEPKAHUA ITHKH NOBECHKA HA NOCYAAPCTBEH-
HoOMt CTyxGe SBIAETCA NEpHONHYECKoe 3aMI0JIHEHHE TOCYJApPCTBEHHbIMU
CIIyKalWKMH JeKiapauuii 0 CBOUX J0X0JaX, HMYIIECTBE M PUHAHCOBBIX
oba3aTenbeTBax. X0t Te, KTo GepeT B3ATKH, BPSA I YECTHO 3aMONHAET JEK-
Aapalny 06 UMYILLECTBE M J0X0Jax, TeM He MeHee PHKcanus ux GQUHaHCOo-
BOTO COCTOAHMA MOXET CTaTh OCHOBAaHHEM 1A OCERYIoLIero cyae6Horo
pa3OHpaTenncTBa. D10, HANPUMED, 3aCTaBHT MX 3aMyMaThCA HaJ TEM, YTO
mo0kle nocexyiouue npuobpereHus, ecny oHu He OyIyT AeKIapHpoBa-
Hbl, OyyT CYMTaThCA He3aKOHHBIMU. TpeGoBaHHE NPpenOCTaBNATS ACKIapa-
LIMIO KaK CPEJICTBO MpeTyTIpexX ACHNS ¥ IPECEUEHHs KOpPPYMTUMOHHBIX Mpa-
BOHapYIIEHUI JOMXHO COXPAHATLCA B Te4eHHE HEKOTOPOTO BPEMEHH MOC-
7€ YBOJIbHEHUA rOCYAapCTBEHHOTO CITYXKAILETo (Ianee - rocCcTyKalluit) co
ciyx6bl. MccnenoBanns nokasaiH, 4To B3STKH PEAKO MpeAjIaraloTcst nocie
Goee Tpex neT npeGLIBaHKHA Ha IEHCHHK.

KoHTpoiib 3a RoX0NaM¥ FOCCITY)KALEero MOXeT O3HauaTh BMeLIaTelb-
CTBO B YACTHYIO )XH3Hb YeI0BEKa, 0COOEHHO ECJIH OH pacnpoCTpaHAeTCs He
TONBKO He CaMOTO NOCCITYXKALLEro, HO H Ha YNIeHOB ero ceMbH. [IpuBepxeH-
1BI CTApBIX AOOPBIX TpagHIMit BHICTYNIAIOT IPOTHB NeKIapaluii ¥ npearo-
YUTAIOT N0JIAraThCA Ha OPHTAHCKYIO TpaaHIKMIO HeOPULMANBHBIX, 60MbLUEH
YacThIO HEMTMCAHBIX IpaBHIl NoBeAeHUA. CunTaeTCs, YTO 3TH NpaBuna obec-
NEYUBAIOT IPHBEPKEHHOCTH STUTHI BHICOKHM 3THYECKMM HOpMaM - GoJtee
BBICOKMM ¥ XW3HeCnocoOHbIM, YeM nucaHbie TpeGosanna. OXHaKo B Ha-
cTos1LEee BpeMs MOABIAETCA Bee GobLE CBUAETENILCTB TOr0, 4TO TaKas Heo-
¢dHumanLHas cucTema abCoMOTHO HecocToATeNbHA, CeroqHa Koppynumo
MOXHO 00y31aTh, TOJILKO TIPEBPATHB €€ B PHCKOBAHHOE U MAJIONPUOBIIb-
Hoe npennpuarue. HegopManbHbie npaBiia B 3TOM HanpaBJIEHHU He pa-
GoTaloT, M K TOMY ke OHU HE [IOAKOHTPO/IbHbI 06LIeCTBY.

Ecxu coracHThCa ¢ AOBOJAMH B NOJIL3Y MOAAYH NOCCITYKALIMMH AeKa-
palmii, To cpa3y BO3HHKaeT HeCKOJIbKo BorpocoB. KoMy nonasars aexnapa-
uuio? Kakue ¢akTsl BIO4aTh B Aeknapauio? B kako#l creneln aexiapa-
LIX8 pacnpoCTpaHAeTCs Ha WieHOB ceMbU? Kak 4acTo Hafo 3aronHaTh Aek-
napaunn? B kakolf cremeHn cpenctsa MaccoBoll ungopManmu U oodue-
CTBEHHOCTb AO/IKHBI ObITh OOIYIIEHE! K 3TUM AeknapaiuaM? HauuHas ¢
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KaKOTo YPOBH# CJIyxeGHOM JIECTHHLIS TOCYABPCTBCHHBIE CITYXKAMME JO/K-
HbI 06513aTe/LHO N0AaBaTh Aeknapaiwn? Hu Ha OJIMH M3 3THX BOIIPOCOB HET
IPOCTOTO OTBETA.

JlenMKaTHOCTD ITOM CHTYalMH COCTOUT HE TONBKO B TOM, UTOOBI Onpe-
IEJTUTh, KaKHe HMEHHO rocCiyalHe U Kakoe UMEHHO HMYILIECTBO JIO/IK-
HbI AEK/IAPHPOBATH, @ CKOPEE B TOM, YTOOLI ONPEACIUTh CTENEHb T0CTY A
obiecTsa K 3TUM AeknapauusiM. JlakMycosolt GyMaxkoli fomkHO GbITh
TpeGOBAHKE YAOBIECTBOPEHHSA 00NIECTBEHHBIX 3a[POCOB, @ HE 3asBICHMA
CaMBbIX KPMK/IMBAIX OIMIIOHEHTOB MACH ACKIAPHPOBAHHS AOXOI0B.

B PoccHu 3TOT BOMPOC 3aKOHOAATENLHO PEIleH cleayrouuM obpa-
3oM. [ocynapcTBeHHBIE ClTyXallliHe 00f3aHbI IepeaTh B JOBEPUTEIBHOE
yNpaBJICHHE NOA FapaHTHIO TOCYapCTBa Ha BPEMS HaXOXKACHHA Ha TOCY-
IapcTBEHHOH cy0e MpHHayIeXamue HM aKeThl aKUMH, HOJH B yCTaB-
HOM KarnuTajle KOMMepYECKHX opranu3anuii. Kpome toro, rocynapcTen-
HBI€ Cilyxalue 06s13aHb! eXeroIHo NPeJOCTARIATL B HAJIOTOBYIO CITyk 6y
CBEIEHHA 0 CBOUX JOX0JaxX M MMYILECTBE, IPHHALIEKAIIEM HM Ha [TpaBe
cOOCTBEHHOCTH U ABMAIOMIEMCS 00BbEKTOM HanoroobnoxeHus. YkasaH-
Hbl€ CBEJICHHA COCTABJIAIOT CIyxeOHy10 TaliHy (cT. 12 @3 «O6 ocHoBax
rocyaapcTBeHHo# ciyx 651 PD»). Ha mpaxTyke 3Ha9HTEIbHAs 4acTh 3THX
TpeOoBaHNA HrHOPUPYETCA, MOCKONbKY A0 HACTOAIIEIO BPEMEHH HE NPH-
HAT HOPMaTHBHBIA akT, KOTOpbI 6ol yCTaHABRIHBAJ IpaBHIIA [epeaadn
CITyallluMM CROETO UMYILECTBA B JOBEPUTENbHOE ynpaBieHue. K Tomy
e CIeAyeT MPUHATL BO BHUMaHHe TOT akT, 4To pakTHueckoe obianaHmne
rocyaapCTBEHHBIM CIyXallMM [IaKeTOM akLUi, He mepeiaHHbIM B JOBeE-
pPHTENBHOE YNPABNEHHE, CO3AET OCHOBAHUE IS NPHBJICYEHHA €TI0 K YTO-
JIOBHOH OTBETCTBEHHOCTH 3a HE3AKOHHOE YIaCTHE B [PEAIPMHAMATENBC-
xo# nesrenbHocTH (cT. 289 YK PD).

B PecnryGnuxe Kuipreiactan B 37oM Hanpasniesny aefictyior 3akon KP
«O 6opsbe ¢ koppynuuiD ot 6 MapTa 2003 r., Vkas I[Ipesunesta «O6 3THKE
roccayxamux KP» ot 9 ssueaps 2001 r, a taioke nocradonnenye [Ipasurens-
crsa KP «O nopsaxe, ycnosusx 1 cpoxkax NpEeIOCTARIEHHA MOCCTYKALIMMH
CBeJeHHi O MOTyYEHHBIX J0XOJaX H UMYLIECTRE, IPHHAIEKAIEM HM Ha
npase cobcTBeHHOCTID OT 27 (enpawt 2003 I. ¥ HHbiE HOPMATHBHO-TIPABO-
BBIE aKThl M MEXXTyHapoaHble gorosopa KP.

B CBA3H € 5THM, Ha Hall B3FIA, MOKHO MPEJIOKUTh HECKOJILKO IPHH-
LMIOB GOPMHPOBAHUS CHCTEMb! RHTUKOPPYNMLMOHHOM 3TUKM OBEACHUS
rocCTy*Kamiux:

- CUCTEMA ITHUECKUX HOPM JI0JDKH2 Pa3BUBATLCH, MOANEPKIBATLCS, afam-
THPOBATBCA U PETYJIAPHO OGHOBNIATLCA BO BCeX cpepax xH3HHU oOlIecTra;
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- ee eI ¥ HaMepEHMA LOJDKHEL B PABHOM CTENEHH U MOCJIEXOBATENLHO
MPAMEHATHCA KO BceM cdepaM o611ecTBEHHOH XU3HH;

- CHCTEMa ITHYECKUX HOPM J0JDKHA ObITh CAMOJOCTATO4HOM) M MHTET-
PHPOBaHHO.

Ecnu B Be#t UMEIOTCH NMOTEHLMANLHO c1abble MecTa, HeoOX0AHMO BBEC-
TH HOBbIE CPECTBA NOBHIIEHHA MOJOTIETHOCTH YIIPABIEHYECKHX CTPYK-
Typ JinB0 OGHOBHTE H YCHIIHTE YXe CYHIECTBYIOIHE, ¢ TeM 1T00b! «060it-
TH» c1aboCTH CHCTEMBI;

- CHCTEMA 3THHECKUX HOPM HYKACTCA B NONUTHIECKON ONUEPIKKE H
PYKOBOACTBE, YTOObI MOBLICHTE CTEMEHD JOBEPHA 00meCTBa, OqHAKO Y-
PABIATH €10 U OPEAENATH Ty TH €€ Pa3BUTHA OTHIOb HE 06A3aTENLHO NOIDK-
HBI TIOJINTHKH;

- CHCTEMa 3ITHYECKHMX HOPM 3aBUCHT OT MeNsHaiIIMX M3MEHEHHMI B npo-
necce ocyuecTeIeHUA pedopM H HaleneHa Ha To, yToOs 6opoTeca ¢ no-
CNeNCTBHSIMU HEYAAY U NTPOBAJIOB, MPOHCTEKAIOMIMX OT:

1) cnaboro kOHTPO.IA 32 HOpMaMH NOBELEHMA WM [UIOXOI0 UCTIOJIHE-
HHSA NPEANUCaHNH,;

2) He3aHHTEePeCOBAHHOCTH WIH HEKOMIIETCHTHOCTH PYKOBOJICTBA,

3) MOHONOJHM Ha NOJHOMOYIA HO NPUHATHIO pelleHui;

4) HeanexsaTHOCTH WH(OpMaUuM o MpUHIMINAX QUHaAHCHPOBAHUA U
yIPaBeHNA;

5) cmaboit MpaKTHYECKOU NeATEIBHOCTH;

6) cnaboif KaAPOBOH NONUTHKY;

7) HecoIlacoBaHHOCTH B paboTe CTPYKTYPHBIX NOApPa3AeNieHHIA;

8) cnabocTH nepcoHana  II0XOH CHCTEMBI €ro 00yYeHus;

9) cnabocTH WK MONHOTO OTCYTCTBHA MOMNBITOK OCYLIECTBUTh KOHT-
ponb U HabNoIEeHUE 32 KOHTaKTaMH FOCYAAPCTBEHHBIX CITyXXAlIUX C 4acT-
HBIM CEKTOPOM, ITPH KOTOPBIX LIEHHOCTH, 00bIYaH 1 NPOLETYPbI, IPHHATHIC
TaM, TIPOHUKAIOT B chepy rocyIapCTBEHRON CIY>KOLI.

TakuM 06pa3oM, K MONOKHUTEILHBIM PE3YJIbTaTaM B 3TOM Jesie MOTYT
TaKIKE NPHUBECTH:

- OTMEHa HEeHYXHbIX MPOLedyp ¥ HeONpaBAaHHOTO JTHLEH3UPOBAHUS;

- YIIPOLUCHHE HAIOI'OBOA CHCTEMBI;

- cO3aaHMe TaKHUX paboduX MECT, KoTopbie 6bI roCCIyXallue LICHAIH 1
BO3AEPKHUBAIUCH Obl OT B3IATOTHHYECTBA M3 OTIACEHNA NOTEPATEH paboTy;

- BBEIGHHE NIPAKTHKH NTOAaYH AekiapaLiit 06 MMyleCTBEHHOM COCTOs-
HHH ¥ I0X0/IaX TOCCTYXalINX.
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POJIb PAHOHHOI'O OPTAHA

B PEAJIN3ALIA OYHKIIUI
TOCYIAPCTBEHHOI'O PYKOBOJICTBA

CEJbCKHUM XO341CTBOM

E.B. Baiimep

B ocymecTBIeHHH rocyaapcTBEHHOIO PYKOBOACTBA CEILCKUM XO3AM-
CTBOM MCKIOYHTENBHO BaXKHAs POJib NPUHALIEKHT paiOHHbIM yHpasie-
HUAM CEJILCKOTO X034#icTBa. OHM CO34AIOTCA B KaXA0M paltoHe U ABMAKOTCH
OTpacjICBbIMH HCTIOJIHUTENLHBIMH OpraHaMK MECTHOrO CaMOYNPaBJIEHHU
paoHa, OCYIMICCTBAAIOMIMMH B HHTEpECAX CENLCKONO HaceleHMs paitoHa
arpapHyio MONUTHKY H GyHKUHOHANBLHOE PEryTHPOBAHHKE, a TAKOKE MEXKOT-
pacieBy0 KOOPAHHALMIO AEATENBHOCTH B arpoONpPOMbILIEHHOM KOMIUIEK-
ce paifona.

Oco6as poab paOHHBIX OPTaHOB B OCYILECTBJICHHHU FOCYAAPCTBEHHO-
ro pyKoBOJCTBa 3TOH OTPac/Ibio MaTepPHaILHOTO NPOH3BOACTBA 00yCII0B-
NeHa NpexAae BCero TeM o6CTOATENLCTBOM, YTO MO cBoel cneuuduke
CeJBCKOXO3HMCTBEHHOE NPOK3BOACTBO TPebyeT AP PepeHUHPOBAHHOTO
noaxoza, 6o Hapaay ¢ oOWMMH daxTOpPaMH Pa3BUTHA OTPAC/A 3JECh
HeobX0MM y4eT eCTeCTBEHHO-TreorpathMieckuX H KIMMaTHYECKHX 0CO-
GeHHOCTEH MECTHOCTH.

PajioHHBIe YNPABIEHHs CEILCKOrO X03MHCTBA U MHBIE OPraHbl MecT-
HOTO CaMOYMpaBfieHHA paitloHa ABNAIOTCS HMEHHO TEMH OpraHaMH, KoTo-
Pbit B COCTOAHHH OCYMIECTBAATH KOHKPETHOE PYKOBOACTBO CENBCKHM XO-
32#iCTBOM Ha MECTaX C YUeTOM Beeli crieliuUKH CebCKOX03AACTBEHHOTO
TDPON3BOACTBA.

PafioHHOoe ynpaBieHue CENbCKOro Xo3AHCTBa OCYUIECTBINET CBOIO
NEATENIBHOCTD, B3AKMOAEHCTRYS ¢ [aBHBIM YNIPARICHHEM CEJILCKOTO XO-
3AACTBA a IMMHHCTPALIHK Kpast, MHHHCTEPCTBOM CENbCKAro xo3sHcraa Poc-
cufickott PenepausH, TEPPUTOPHATLHBIMH OPraHaMH 1O 3eMENbHbIM pe-
cypcaM M 3eMiIeycTpoicTBY, MenHOpalluy 3eMenb U CENbCKOX03AiCTBEH-
HOMY BOZOCHAGXEHHIO, N0 N1eMEHHOMY >KHBOTHOBOACTBY M BEeTepHHa-
PHR, ¢ rOCYAapCTBEHHON CeMeHHO MHCNeKLMeH H cTanuMe 3alluThI pac-
TEHHI, ¢ rocyapcTBeHHOM HHCNIEKLUMEN N0 KapaHTHHY pacTeHHH, rocyaap-
cTeeHHON nHcnekuMel pri60oXpatbl, NoCyaapcTREHHOH xN€OHOH HHCTICK-
uMel, TOCYRApCTBEHHBIM HEHTPOM arPOXHMHUYECKo# c1ykObl, rocTeXHan-
30pOM, C HayYHBLIMH YUpeXICHHAMM.
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B fokNafie COAEPKANUCH TAKKE NPEATONKEHHUA O Pa3BepTHIBAHHU Mac-
coBOM paboTHl rOPCOBETOB, YKPEIUIEHUN UX (PUHAHCOBO-MATEpHANBHON
6a3kl, CO3JaHMK CAMOCTOATENILHBIX OTAEJIOB. DTH NPELTOKESHHA TTOTyUIWTH
noaaepXkKy B BeicTyiuieHusx b. Llla6onaaesa (Poctos-Ha-J{ony) u I1. 3aii-
tesa (Camapa). [IpoTHB co3MaBHR CaMOCTOSTENBHBIX OTAEJIOB BEICTYIIHA
npeacrasuTeb Yipautbl M. Fopiuur, Hrorn paboTsi cosemianna 6uu1s noa-
BeZIeHk! B BLICTYIUIEHHH OTBETCTBEHHOro paboTHHka annapara L{K BKII (6)
HN.H. Mexnayka, KOTOpbIH NMOAYEPKHY/ BXXHOCTh NOBBIIEHUA POJIH MOp-
COBETOB B X03AHCTBEHHO-NONUTHUECKOH XXHIHU CTpaHbI® .

PexomMeHIauMy JaHHOTO coBemanus ObLIM YHTEHBI NPH MOATOTOBKE
nocradoraerus LIK BKIT (6) ot 11 mons 1927 ., «O6 oxuBJieH}H paboThI
rOPCOBETOBY, B KOTOPOM YKa3bIBaNnack HEOOXONMMOCTh «IPUHATH PELIH-
TeJIbHbIE MEpbI K AEHCTBHTENIbHOMY HPOBEACHMIO B )KM3Hb YCTAHOBJIEHHBIX
3aKOHOZATENBCTBOM COIO3HBIX peciyfuiik U Haubosee BhpaXkeHHBIX B 3a-
koHe PCOCP npaB ropcoBeTOB, MpeAyCMaTpHBAIOLIMX Nepeiady B BEACHHE
FOPOJCKKX COBETOB MNPEATNPHATHH ¥ MMYILIECTB FOPOJCKOrO 3HAUCHMA U
BbIAesieHne ropoackux Gromxerosy? . Ilpesnanym LIUK CCCP B despane
1928 r. m3gan «OcHOBHBIE onoxeHus 06 opranuzalmu B CCCP ropcoseTon
pabouHX, KpeCTbAHCKUX ¥ KPACHOAPMEHCKHUX CITyTaTOB». DTOT HOPMATHB-
HbI} 8KT YCTAHOBW €IMHbIC JUIA BCCH CTPaHbl OCHOBBI OpraHu3alliy u Aca-
TENLHOCTH NOPCOBETOB, PaCIIHPHB X MojHomouus. [{AK colo3HBIX pec-
ny6nuk npegocraBuiy npaso CoBeTaMm KPYIHBIX FOPOJIOB, KPOME KOMMY-
HAJILHOTO0, CO3aBATh OTAEJIBL: MUIMUMH, HAPOAHOro 06pa3opanus, 3ApaBo-
oxpaHeHus, pHHaHcos. Ha atolf ocHope 6bina BHeceHa nonpapka B [Tono-
xeHue o ropcoserax PCOCP 1925 .’ BaxHoe 3HaueHue B OpraHU3aldoOH-
HOM odopmiteHHH ropcoseToB Meno npuxatiue LIUK u CHK PCOCP Us-
CTPYKIHH 00 OpraHH3aliy ¥ AEATEILHOCTH PAOHHBIX COBETOB B ropoiax ¢
HaceneHHeM Gonee 100 Thic. Yenopex®.

OTH IPHUMEPE! OCTATOY HO HATJIALHO CBHAETENLCTBYIOT O pa3BHTHH HOP-
MOTBOpYECKO#H aesTensuocTy COBETCKOIO roCYAapCTBa.

* Tam xe, n. 176 - 178, 244 - 254

¢ [lpasga. 1927. 17 wiona.

5 C3 CCCP. 1928. Ot 1, Ne 10, cv. 86.; CY PCOCP. 1929. Ota. 1, Ne 31, ¢t 111,
S CY PCOCP. 1929. Ora. [, Ne 35, cr. 321.
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TIIPABOBASI OLIEHKA ITIEPECEJIEHHS HAPOJIOB
1 PEJXKUMA CIIEITITOCEJIEHHUSA B CCCP BI'O/{bI
BEJHUKOUN OTEYECTBEHHOM BOMHBI
U BIIEPBOE IIOCJIEBOEHHOE JECSTHUJIETUE

JLII. Beaxosen

[1paBoBas oueHKa HalMOHANBHOM MONHTUKH COBETCKONO rOCYRapCTaa B
YCIIOBHAX pejKuMa BOSHHOTO BPEMEHH NPECTABNAET 0COOYIO BaXHOCTb,
KOT/a peyb 3aX0MT O TaK Ha3biBAEMbIX (PENTPECCHPOBAHHLIX» HIIH «HaKa-
3aHHBIX)» HAPOJAX, NEPECENIEHHbIX U3 eBPOTIEHCKOM HacTH CTpaHbl Ha 3ay-
paNbCKHe TEPPUTOPHH W MOABEPTHYTHIX aAMHHUCTPATHBHO-TIPABOBOMY
pexuMy cneunocenerus’ . [Ipudutbl BeICBLIKH Ob1TH pa3znuuHEIMH. OHHA
Hapo/ibl MONAMHM Ha CHELUIOCENeHHE B rofibl BOMHBI KaK «IIPeACTaBHTENH
rocynapctsy, Boeasmux ¢ CCCP, apyrue - kak «nocobuvku damuiman,
TpeTbH (YKpaMHLIbI, IATHIIIH, JIMTOBLbI, ICTOHLIbI, MOJJaBaHe) - nocie BoH-
Hb! KaK OKa3aBIHE COMPOTHBIICHHE YCTAHOBJIEHHIO COBETCKOro cTpos. s
6onbIINHCTBA U3 HUX PEXUM AelicTBoBas B Teuenue 10 - 12 jiet.

B ycnoBusx «nepectpoitku» 6biny MPUHATHI 3aKOHBL, IPaBOMEPHOCTD
KOTOPBIX BhI3bIBAET celfuac GonblitHe coMHeHus. 14 Hoa6pa 1989 r Bepxos-
Hoi#t Coer CCCP npunan Jexnapaumo «O npu3HaHHHM HE3aKOHHBIMM H
NPeCTYMHBIMH PENPECCUBHBIX aKTOB IIPOTHB HAPOJOB, NOABEPIIUIHXCA Ha-
CHJILCTBEHHOMY MEepecelieHHIo, v obecnieueHHH ux npas». [TpakTuka nepe-
ceJleHUi HapoioB B roast Benwkoil OrevecTBeHHOl BOWHBI, 0 KOTOPOH B
Hexnapauus BooGlue He YNOMHHANOCh, OLEHABANACh Kak «Tskelehiee
NpecTyIUICHHE, MPOTHBOpeYallee OCHOBaM MEXIYHapOAHOIo mpasa, ry-
MaHHCTHYeCKO# NpHpoae COLMaNHCTHIECKOTO CTPOA». 33 3TUM MOCNea0-
a1 3akoH PCOCP ot 26 anpena 1991 r. «O peabunutaLmy penpeccHpoBaH-
HBIX HAPOZIOBY, KOTOPhIM GBIIH OTMEHEHB! BCE aKThl COIO3HbIX, pecityOu-
KaHCKWX H MECTHBIX OPraHOB H JO/KHOCTHBIX ML (KCTaTH, TOrIa eLie Co-
KPbIThI€ B CEKPETHLIX OH/IAX BEJOMCTBEHHBIX APXHBOB M HUKOMY HE H3Be-
CTHBIE), IPHHATHIE B OTHOLIEHUH 3THX HAPOIOB, KOTOPHIE 3aBENOMO GbLITH
NPU3HAHBI «HE3AKOHHBIMH H NPECTYNHBIMMWY. 3aKOH kak Obl MPUOTKPBLI
LLLTIO3b1 2151 BCECTOPOHHENO OCYMIEHHA «TIOJHTHKH KIEBEThI M FEHOLMAN,

! K HUM NpHHAmAeKaNH KPBIMCKHE TATAPI, YEHEHLIbI, HHIYIIH, KAIMBIKH, Kapayacs-
Lbl, ITHUYECKHE GONrapbl, BCHIPBI, PyMbIHbI, (uHHBI, Hapoabl npuGanruiickux pecny6-
NHK, NpEACTaBUTENH ApYyruX wauul#t v napoaHocteht CCCP. Toutn nonosuny scei
YUCNCHHOCTH CACIUIOCEIEHUEB COCTaBANH poccHiickiue Hemubl. Ha | uions 1952 r. Ha
cneunoceneHuy Haxoaunocs 2 771 767 uenobek, n3 Hux 1 208 227 nHemues (cM.:
TAPD, ¢. P - 9479, on. 1, a. 641, a. 173 - 174).
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npoBoAMBLIEACA NoNTHYECKHUM pesximoM B CCCP B 0THOIIEHHH OTACb-
HBIX COLMANBHBIX ¥ HALIKOHAJIBHBIX IPYIIN HACEACHHA ¥ CONPOBOXKAABIICH-
CAil (HACHJILCTBEHHBIM NepeceeHHeM, yripa3fHEHHEM HaALMOHANTBHO-TOCY-
JAPCTBEHHBIX 0OPa3OBaAHHIA. .. yemarosneHuem pexcumMa meppopa u Hacu-
AU 8 Mecmax cneynocenenusn» (Kypcus Mo#i. - J1.5.).

NMy6nauuncTUdeckan uryMuxa, Apkue peyH ¢ BhICOKKX TpUOYH popyMoB
nestenell HeMELKOro aBTOHOMHCTCKOTO ABHXXEHUA O 15-IETHEM «YHUYTO-
WEHHH» HemileB «B arepax I YJIATa», o «iipaBoBoM Gecripenenen, o «mpe-
CTYIUIEHHAX COBETCKOrO PYKOBOACTBa» BO MHOIOM INOCNOCOOCTBOBANIH M
IMHUTPaLKK HEMLEB, PBaBILHXCA yeXaTb U3 PoccuH - cTpatsl, CoBEplIMB-
e 110 OTHOLUEHHIO K HUM NPECTYIUIEHHe reHouuaa, eciiu He B [epManmio,
TO KyZia YTOIHO, H TIOABJIEHHIO YACTH TeX Npob/iem, KOTOPbIE A0 CEFO BpeMe-
HM OTATOLIAIOT XU3HL Hapo#oB Poccuu (apyrue B3sauch 3a opyxue). B
yrofy NOJIMTHYECKOH KOHBIOHKTYpE, HE Bllajies NONHOLEHHOI nHpopMa-
umetf 0 peakix NPOLLIOro, POCCHICKUE NPaBOBEb] CTAIH XapaKTepH30-
BaTh «BBICHUIKH L&JIBIX HAPOAOB» H HCTOPHIO AeaTenbrocTH BUK - OT'TLY -
HKBJ - KI'B xak cBoeoGpa3Hylo uelb 3J10ynoTpebaeHnil BacTHBIX CTPYK-
TYP, Kax NPOSAB/ICHHA HEKOMIIETEHTHOCTH, Xa/IaTHOCTH AO/HKHOCTHBIX JTMLL H
B KOHEYHOM CY€Te KaK aAMUHHCTPATHBHLIH NpOH3BON? .

ABTop nonaraer, 4to npobiemMa MoXKeT ObITh pellieHa ¢ TOUKY 3pEHHA
npaBa. HeoGxoaumo moHATE NpaBoBYIO NPUPOAY PeKHMa Crielfocene-
HMA, YCJIOBHA M 3Tanb! ero GopMHUpOBaHIA ¥ GPYHKUHMOHHPOBAHMA, BLIAC-
HHUTb NPABOBOC MOJIOKECHHE PAINHUHBIX KKOHTUHIEHTOBY, B OTHOLIEHUH
KOTOPEIX BBOIHIMCH aAMHHUCTPATHBHO-NPABOBbIE OrPaHHU4EHHA, TIepe-
MEHbI, KOTOpbIE HMEJIH MECTO B [IPABOBOM CTaTyCe JINYHOCTH B YCIOBUAX
OrpaHHYMTENBHOTO PEXMUMa, COOTHOUICHHUE MX MpaB U 00sA3aHHOCTEH ¢
npaBaMH H 00A3aHHOCTAMH HACEIEHHA, HAXOAALLETroCA 3a NpeAeNnaMu daH-
HOTO pexHMa.

JTH BOMpPOCH! MCCleJOBaHbl aBTOPOM B MOHOrpa()uu B OTHOLUEHHH
HEMELIKOTO 3THOCA’, OCHOBHbIE BBIBO/IbI KOTOPOH NMPHBOASTCA B JAHHOM
cTaTbe. TeOpeTHYECKYIO OCHOBY MCCIIEIOBaHHUA COCTABIIIM TPY/Ibl POCCHIt-
CKHX CAICLIMAJIMCTOB B 061aCTH TEOPUM NPaBa, KOHCTHTYLIMOHHOTO H aIMH-
HHCTPATUBHOI'O NPaBa, B KOTOPbIX B OCJIEHEE BPEMA aKTHBHO pa3pabarsl-
BAlOTCS TaKie IOPHAHYECKHE KATETOPHH, KaK «IPaBOBOE [TONIOKEHHEN, «IIpa-
BOBO# PEXHUM», «aAMHUHUCTPATUBHO-TIPABOBOM PEXKHM)» H KCTIELHUANIBHBIE
a/IMHHHCTPaTHBHO-MPABOBbIC PEXHMbIY, C O3HUUIH KOTOPBIX U MOTYT GbITh
OLIEHEHB! AEMOPTALMH H CIIELNOCENEHHE,

? Cm.: Baxpax JI.H. Aamuunctpatusroe npaso Poccuu. M., 2000.
> Cm.: Beaxosey JI.I1. AAMMHHCTPaTHBHO-NPABOBOE NONOKEHHE POCCHACKUX HEM-
ues Ha cneunocencHuu. 1941 - 1955 rr. HosocuGupek: Haa-so CO PAH, 2003.

82



[O.A. TuxoMHpoB BUAUT Ha3HauYeHHE aIM HHUCTPAaTHBHO-NPABOBBIX pe-
AHMOB B PETYNIMPOBaHHH O0COOBIX FOCYApCTBEHHBIX COCTOAHMAM ¢ NOMO-
LIBIO CUCTEMBI CTIELIHAIBHBIX CPEACTB, K KAKOBBIM OTHOCHT: @) IPAaBOBbIE
aKThi U HOPMbI, YCTaHABIIMBAIOIIHE 0COOBIH MOPANOK AEATENALHOCTH B TEX
WIH HHBIX cepax; 6) ynosHOMOUueHHbIe TOCYAapCTBEHHbIE OpTaHkl, Clie-
L{HaJILHO CO3RABAEMBIE HIIM HAJEJICHHLIE TOTHOMOYHAMH (HOPMHUPOBATH H
TIOIIEPIKHUBATL COOTBETCTBYIOIHH PEXKUM; B) ACTATLHYIO, CBOET0 POJA Orie-
paLMOHANBHYIO peraMeHTalHIO AeiicTBHI CyOheKTOB IIpaBa M HX B3aHMO-
OTHOUIEHHI Mex Ty co00i; ) CTPOTyIO CUCTEMY KOHTPOJIS H OTBETCTBEH-
HOCTH 3a IEATENBHOCTh B PaMKax aJMHHHCTPAaTHBHO-TIPABOBOTO PEXHMA;
1) Gonee LIMPOKOE MPHMEHEHHE OrPaHHYHUTENBHO-pa3pELIUTENbHBIX U 3aMl-
PETHTENBHBIX METOJIOB, COYETAEMBIX B HEOOXOJHMBIX CITy4asX CO CTPOro
LIeJ1EBLIM CTUMYIHPOBAHUEM CyOhEKTOB NPABa; €) HaJIMYHE CNelHaNbHbIX
OpraHU3alMOHHBIX, TEXHUYECKHX, MaTEPHANBbHBIX W PUHAHCOBBIX CPEACTB
(TexHuKa, pecypenl M T.11.).*

OnHo#i M3 pa3HOBHMAHOCTEH IIPABOBBIX PEKHUMOB, KEHCTBYIOLIHX B Ce-
pe MyGIMYHOro [paBa i HECYIIHX COOTBETCTBYIOUWLYIO PYHKIMOHAIBHO-
LEJIEBYIO HArpy3Ky, CHHTAXOTCH CMelWalibHbIE aiMHHCTPaTHBHO-IPaBO-
Bble pexkuMbl. Bunosoe paznooOpa3sme ux 06IIHPHO, OHO 3aBHCHT OT LIEJIH
ux seenenma. J1.H. Baxpax Bhinenser Heckonbko ocHOBHBLIX HasHavesnit CAITP.
OnHO U3 HHX - 00eCTieYeHHE KOHCTHTYLIMOHHOH 6€301aCHOCTH IIPH BO3HHK-
HOBEHUH BHELIHUX U BHYTPEHHUX YIPO3 TEPPHTOPHANIBHOM EJIOCTHOCTH H
HE3aBHCHMOCTH MOCYIapCTBa - ArpeCCUH, BOOPYXEHHbIX KOH(NIHKTOB, Mac-
coBbix 6ecnopaakoB. CAIIP obecneunBaioT GyHKUMOHHPOBAHHE OOBEK-
TOB, NPEACTABIAFOLUMX MOBLILIEHHYIO OOLIECTBEHHYIO OITACHOCTDb WM UMEIO-
LLIMX BaXXHOE NOCyAapCcTBEHHOE 3HaueHre. OHM OnpeesIsioT NOpAIOK pea-
3a1IMy 1paB ¥ 0643aHHOCTEH, YCIIOBHH )XHU3HEAEATESbHOCTH Ha TEPPHTOPHAX,
T/1€ POBOAATCS CMELMATBHBIE OXPAHHBIE HIH HHbiE€ MEPOTIPUATHUS, HIIH ABJIA-
IOLLMXCA CRelHanbHBLIMK 30HAMH IOCYJapCTBEHHO-TIPABOBOM OXpaHB!®

[Mo nmpeaMeTY NPaBOBOIO PEryIMPOBaHHSA ClIELIOCEEHHEe MOXKET ObITh
OTHECEHO K pe)xuMy obecriedeHHs rocyaapcTBeHHOM 6esonacHocTy (cTa-
OunbHOCTH rocyaapeTsa - y FO.A. THxoMHpoBa) 1 oxpaHh! 001116 CTBEHHOTO
TNOPA/IKA B yC/IOBHAX Ype3BbIHaifHOro (Wi BOEHHOro) nosoxenu. [1o xpu-
TEPHIO IOPUAUUECKHX CBOKCTB €ro MOXKHO KBaIN(HLUMPOBATh KakK 3KCTpa-
OPAMHAPHBIM pPeXHM, KaKOBble BBOAATCA B CTy4ac BOSHUKHOBEHUS 4pe3-
BblHAMHBIX CUTYalHik COLHAIBHOTO XapakTepa. B 1anHoM ciryyae oH 6b1n

4 CMm.: Tuxomupos 10.A. AJNMHHHUCTPATHBHOE MPaBO H NpPOLECC: NONHbIA Kypc. M.,
2001. C. 3I5.
S Cwm.: baxpax [.H. Ykas. cou. C. 410 - 439.
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Bbi3BaH arpeccuelt npotuB CCCP dammcrckoit l'epmanuy. BoenHoe noso-
’KeHue, BBOAMMOE B Pe3yJIkTare arpecCHM IMPOTUB roCyNapcTBa, Npexyc-
MaTpuBaeT OrpaHuueHHe NpaB ¥ CBOGOL rpaxaH, AOMKHOCTHbIX JHLL B
OpraHm3aumif, BO3JI0XKeHHe Ha HUX JONOJIHATEIbHBIX 0bs3anHoCcTE . OHO
ppeanonaraeT ocobblif NOPAAOK AEATENLHOCTH OPraHOB roCyAapcTBEHHOM!
BJIACTH B LenAX obecnevenns 060poHs! CTpaHbl, CO3JAHHE IPAaBOBBIX, Opra-
HW3AIMOHHBIX, 3KOHOMHUECKHX YCJIOBUH, CMOCOOCTBYIONMX OTPAXEHHIO
arpeccun. K HUM, Kpome npoyero, MoXeT ObiTb OTHECEHO OrpaHMHEHHME
cBoGOIBI BEIOOpa MecTa PeObIBaHUSA Y XXHMTEILCTBA OTACBHBIX KATEropHi
HacesieHus, POBEieHUe IBaKyallHH, YCTAHOBJICHHE BOEHHO-KBaPTHPHOMU M
BOEHHO-TPAHCIIOPTHOM 06A3AHHOCTH, TPHBJIEYEHHE TPYAOCHOCOGHOTO Ha-
ceJieHHs K BBIMONHEHMIO paboT 060pOHHOTO XxapakTtepa (TpynoBble MOOHU-
au3anun). Bo3aMoXHO TaxKe H3BATHE Y FPAXK/IaH H OpraHu3aLii Heo0Xoau-
MOT0 UIA HyX 1 060poHb! HMYILECTB3, BBEACHHE LIEH3YPbI ¥ T.IL.

VuuteiBas CNOXHOCTb COUMANBHOH M HALMOHAJILHOH CTPYKTYpBI CO-
BETCKOTO O0IECTBA, MEPEXXHUBILIETNO NEPHOL HHTEHCUBHOTO COLMATIHCTHYEC-
koro crpoutenscrsa B 1930-¢ rr, 060CTPMBLIETO CONHAILHBIE M HAITHO-
HabHbIE MPOTHBOPEYHSA B CTPAHE, BBEACHUE PEXKMMA CELNTOCETCHUA TS
OTAENBHBIX TPy HACENEHUA M ITHOCOB MOXKET OBITE 00BACHEHO HIMEHHO C
MO3MLIMI aIMHHUCTPATHBHOTO npasa. ChIrpaia CBOIO POJIb NOTCHINATbHAS
BO3MOXHOCTb HCIIOJIE30BaHMs MPOTUBHHKOM COUHAIbHBIX H HALIMOHATBHBIX
«IPYHNI PHCKA», K KAKOBBIM, B KAUECTBE «IIATOH KOJNIOHHBIY), HECOMHEHHO,
MOxeT ObITh OTHECEH ¥ HeMeUkhit sTHoc B CCCP.

B pesynsraTe NpOBEAECHHOrO MCCIEAOBAHUA aBTOP €ro MPHILIA K Clie-
Iy1oluM BeiBoRaM. [epecenenue (MpUMEHEHNE TEPMHHA (AETOPTALMA» HEe
COBCEM KOPPEKTHO, NIOCKOJIBKY PedYb HE HAET O MEPEMELICHHH 32 Npeesibl
CTPARKI, KaK M O JIMLIEHHH IPaX/1aHCTBA) HEMELIKOTO HACEIEHHS H3 EBPOTIEH-
ckoif vactu CCCP Ha teppuroputo 3aypanss (B Cubups u Kazaxckyro CCP)
MOXeT ObITh OLIEHEHO KaK NPEeBEHTHBHAA aKius COBETCKOIO rocyaapcTsa,
HOCHBINAsA NPaBoBO# XapakTep. OHa 6bU1a BhI3BaHA Ipe3BblYaitHbIMuU 06CTO-
ATEMbCTBAMY Ha4yaBiuelica BOMHSI ¢ (aummcTckoii I'epMaHueil, pyxoBoACTBO
KOTOpO#f BRAEJIO B pOCCUICKHX HEMLIaX CBOETO GymyLuero nocobHuka 1 pac-
CUHTBIBAJIO HA TO, YTO OHU OyAYT COJACHCTBOBATL repMaHH3alMH TEPPUTO-
puii, KoTophie OHa ObLIa HaMepeHa 3axBaThTh. HeMipsl, mepexuBIINE BMeCTE
¢ apyrumu Hapoiaamu CCCP Bce ConmaibHbie SKCNEPUMEHTI CTAJIHHCKOTO
pexyMa 1930-x rr., B GONBIIHHCTBE CBOEM OTPHIIATEBHO OTHOCUBLIMECS K
HeMy, HazesmHeh Ha n30aBieHue, 0 HeM yOe AU TEIbHO CBHIETENBCTBYET pas-
BepHyBIlieecs HakaHyHe BOHbI (riociie noamicanus [Taxkra MosaoTora - Pu6-
GenTpona, koraa 6osee 310 Toic. Hemues w3 Bonbinm, Beccapabum u ITpuGarn-
THKHY OB NTEPECENEHBI B PEHX) B MECTAX MX KOMHAKTHOTIO NMPOXKMBAHHA HO-
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BOE MAacCOBOE IMUIPALMOHHOE ABHKEHHE (MEPBOE HMENO MECTO B KOHUE
1920-x - Hauane 1930-x rr., BO BpeMA KOJUIEKTHBH3ALMM® ).

AxLuuA nepecencHus («aenopranuus») Hemues 1941 1. He Hocuna perpec-
CHBHOI'O XapaKTepa, OHa NPOBOAIIACH HA OCHOBE HOPMATHBHBIX MPABOBbIX
aKToB, PHHATHIX B cooTBeTcTBUM ¢ Koncruryuue#t CCCP 1936 r. rocynap-
CTBEHHBIMH OpraHam#, 00/eHEHHBIMM COOTBETCTBYIOLIMMH MOJHOMOYHSA-
mu. [IpoBeEHHEM «OTiepaLdWw) Ha MECTaX 3aHUMATUCh ONEPAaTHBHBIE TPY-
Tibl BO [MIABE C OJHMM H3 3aMECTHTeJICH HapkoMa BRYTpEHHHX Aeil. [TpakTHio-
BANOCh BEXUIMBOE, KOPPEKTHOE OTHOLIEHHE K fNepeceseHlaM, dakTsl pac-
CTPENIOB H IPYTHX PENPECCUBHBIX aKUMiA, H3BECTHBIE U3 3apYGEXHOM HTEpa-
TYPbl, HE HALWIH NOATBEPXKACHHUS B IPOLIECCE HALLETo HccaeaoBanna.
BhIcesieHLeB U3 paaa pernoHoB CCCP (u3 JleHuHrpaza, B 4aCTHOCTH) nepece-
neHue asuioch criocobom n3besxare Gonee nevanbHON y4acTH.

[lepecenenys HeMUEB W3 pa3UYHBIX PETHOHOB €BPONEHCKOH 4acTH
CCCP nipotunid o4TH OAHOBPEMEHHO, B ceHTAbpe-okibpe 1941 1, omnuya-
JIUCh BBICOKO# OpraHH30BaHHOCTbIO, YTO 0feceunno MUHHMANIbHbIE de-
JIoBeueckHe noTepy B Xoae onepaumid. laxce U3 caMbiX OTAATEHHLIX yroJl-
KOB 3akaBKa3b4, He roBops yxe 06 AsroHomHolt PecriyGuke Hemues [To-
BOJDKBS, JIIoAM Gbiny BoiBE3EHBI B TeueHue 10 - 15 quei, B Xyauem cryvae -
Tpex Heaeb. He HaxoaaT noATBepxAeHHA H3BECTHBIE U3 3aNATHON UTEpa-
Typbl $akThl 0 IPOBOKALMAX, ycTpoeHHbIX opraHaMu HKBJI B HeMeLkux
cenax, JIereHibl, IPU3BaHHbie 060CHOBATD BLIBOABI O THICAYAX PACCTPENAH-
HbIX 11epe] 3BaKyanmeil remues [10BoJKBA, B TOM YHCIE PACCKA3kl O HAXO-
Kax B [OJBaNax ¥ Ha YepaaKaXx XHIbIX 2oMOB quiaxkos ¢ ¢ammcTckoil ceac-
THKOM, 3aroToBneHubIx B 1940 r. 8 ACCP HIT s npennonaraeMol BcTpeun
Aponsga I'nriepa.

He coOTBETCTBYIOT HCTHHE H PaccKasbi 00 «yacHBIX YCIOBHAX) ITyTe-
ILECTBHUS, (HEYENOBEYECKHX CTPaLaHUAX», OTCYTCTBHH TUIUH U BOJILI, GONb-
11IOM KONMYECTBE KEPTB B IYTH, 3a10MOHPOBaHHbIX BATOHAX, OTKPLIBAB-
LIMXCA NHILb A1 TOFO, YTOGEI MOXKHO GBLIO 3a6PaTh YMEpILMUX, 0 HEM NUCa-
JIY B CBOE BPEMA HE TOJIBKO 3allafHble UCTOPMKH. Bee ckasanHoe He no3Bo-
JIAET HaM COTNACHTLCA C MHEHHAMHM HEKOTOPBIX HHCNpOBepraTesneH, ApocT-
HO OCYXJABIIUX JECMOPTALNIO KaK (4yAOBHILIHOE NPECTYIIIEHHE CTANIMHC-
KOTO TOTAIUTAapHIMa»

¢ Ono onucano 8 xH.: Keaxosey J1.1]1. «Bonbwol Teppop» n cynbbm HeMeukon
nepesin B Cubupu: Koneu 1920-x - 1930-e roast. K., 1995.

7 A.B. BakynuH, k npumepy, nucan tak: «Bo-nepsbix, 310 6sina abcomotHo Geasa-
KOHHaA 8KLWAY, B PE3YILTATE KOTOPOH «AEMOPTHPOBAHHBIE HAPOAb! OKA3ANHCH B YCNOBH-
AX COUMANBHO-NICHXONOTHYECKOH GnoKaasl CO CTOPOHbI COBETCKHMX M NAapTMHHLIX opra-
HOB, BOCTIMTBIBABLIMX OKPYKAIOILEE HACENCHHME B KNIACCOBOM HEHABHCTH» K HHM, KaK K
«sparam napoga» (Hcmopus cosetckoro Totanutapusma. Exarepunbypr, 1997. C. 136).
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Heo6xoanmo yka3aTs Takke Ha TO, UTO OCBEILEHHE enopTaluii Hapo-
noB B CCCP B rozs! Bropoii MUpoBoli BOMHB! HEKOTOPBIMH ABTOPaMH BIIOJ1-
He CO3BYYHO M3BECTHOM Ha 3arnajie KOHUENUMH TIePEKNaIbIBAHMA [VIaBHON
OTBETCTBEHHOCTH 34 NPECTYIUIEHHS «TPETLErO peitxa» Ha Poccwto, «6onb-
LIEBHUKOBY, Ha «CTATHHCKHH ToTanuTapusm». JIeHTMOTHBOM ee cTan Bor-
poc, o6patieHHbI# B 1986 1. k HeMeLko#t obmecTBeHHOCTH DpHcTOM Homb-
Te: «He 6b11H pa3Be GonbieBUCTCKUE yOHICTBA M3 KITACCOBBIX COO0pake-
HHH JIOTHYECKHM U aKTHUECKUM NpoNioroM yOUICTB #3 pacoBbIX coolpa-
xenui?» Honbte yrRepkaan, uto Futnep 6stn Bcero nuis konueit Cranu-
Ha, a OCBEHLIMM - TOJILKO «TEXHUYECKH YCOBEPUIEHCTBOBAHHON KonMei
I'VJIAT a», a caM «HaUMOHAN-COLMAITH3M - HENOCPEACTBEHHON peaxnumeit
Ha 6ONbLIEBUCTCKYIO PEBOMOLNIO B Poccum»®

HopMaTUBHO-NPaBOBOE PEryIMPOBAHHIE OCYLIECTRIAIOCH HE TONBKO B
npouecce nepecesieHus HemieB Ha Boctok. MHOTOYHCIEHHBIE aKThI MECT-
Holt agMHHHCTPauMH (0611aCTHBIX H KPAaEBbLIX MAPTHHHBIX ¥ COBETCKHX OpTa-
HOB) CBHIETEJICTBYIOT O 60/IbL10# NOATOTOBHUTENBHOM M YIIPaBNeHUECKOM
pa6ore, mpoaenaHHOA Ha MECTaX 110 IPUEMY, pacCeNeH IO, ObITOBOMY 06Y-
CTPO¥CTBY ¥ TPYAOYCTPONCTBY nepeceineres. [Ipyroe aeso, 4To BO3MOX-
HOCTH, B TEPBYIO ouepelb HHHAHCOBbIE, B TOM YHcne obecriedeHus or-
POMHBIX MacC 3BaKyHpPOBAHHOIO HAaCeIeHUA KHIIbEM, TIPOAOBOIBCTBHEM,
BO3MELUIECHHA CTOMMOCTH yTPai€HHONO HMYLECTBA, YT0 HeoOX0AHMO ObLTO
cAeNaTh, y MECTHBIX OpraHoB 6piny MHHUMaNbHLIE. TeM He MeHee OHM
CIENaNy BCe OT HUX 3aBHCALIee, 4TOOH NPONEce NpHema ChenrnepeceneH-
1IEB 110 BO3MOMKHOCTH GbLT GBICTPEIM U Ge360Ne3HeHHBIM 1S BCeX ya-
CTBYIOUWIMX CTOPOH.

Tpynosbie MoOunH3auyuy HeMues B paboune KONOHHBI ObUIH BLIHYX-
NeHHOM Mepoi, npu3BaHHON obecneunts paboTy Teina, KOBaBILErO OpY-
Kue nobenst Ha pponTax Benukoit OTeyecTBeHHON! BofHbI, MoGHan3aumn
(KOCHYJIMCb HE TONBKO HEMUEB, HO M IIPEACTABUTENCH PYTHX HALMOHAIBHO-
creft ororomux ¢ CCCP ctpaH. OHHM OCYIIECTBIAIHCE B paMKaX NPOBOAUB-
weiics locynapcteeHRbIM KomHTeTOM O60pOHDI «TOTANIBHOM MOGMITM3a-
LMH» BCEX MMEBIIMXCA B CTPaHe pecypcoB, pabovux, HHXEeHEPHO~TEXHH-
YECKHX M CTPOMTENBHBIX KaJpOB, KOJIXO3HOTO KPeCThIHCTBA H BOOGLIE MO-
6ol paboueit ciutbl Ans nocTikeHHA noSes! B BoltHe®. B oTHOILIEHUH HeM-
11€B IPOBOIWIKCH ¥ 0co6ble MEPOTIPHATHA OXPAHHOTO NOPAKA, KOTOpbIE B
3HAUMTENILHON CTENEHH CITYXKHITH LIeNTH PALIHOHANBHOTO HCTOAB30BaHMA MO-
6unusoBanHOTO HaceneHuA. OHAKO Mbl HE HMEEM NpaBa yTBEPHKAATh, KaK

* Lut. no: boposuax A.H. Hckynneune: Hywed nu Poccun repMatckuil oner
MpEORONCHUA ToTanuTapHoro npownoro? M, 1999. C. 116.
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3TO HEOAHOKPATHO AENANO0Ch, 4TO MOGIIH3ALWMH 3apaHee GblIn paccUuTa-
HbIl Ha YHHYTOXEHHE HEMELIKOIO 3THOCA, JUIA Hero HCKyCCTBEHHO CO3j1aBa-
AMCbh  YXKacalIHe YCJOBHA ero «MpUHYAHTENRHOIO TPYAOHCNIONL30Ba-
HUSY, TIOPOKAABIIME MHOTOMUCIEHHbIE KXePTBLI’ . He MEHbIIHE XKepTBhl
NIPUHECNY Ha aTTapb BOMHB! U APYTHE HAPOLI.

INparoBoit craryc rpaxaad CCCP nemeUxoi HaHOHATLHOCTH B PE3YJTh-
Tare nepeceneHus 6uun ymemieH. [Ipasa THYHOCTH, NMpOBO3MIALIEHHBIE B
Koncrutryunun CCCP 1936 1., B TOM 1uclie paBHbIE TPaBa « HE3aBHCUMO OT
HALMOHAIBHOCTH ¥ PachD» «BO BCEX 0OMaCTAX XO3AHCTBEHHOM, rocyaap-
cTBeHHOMH, Ky/IETYpHO# H 06IECTBEHHO-IOJIMTHYECKOH XKNU3HMY, OBLIH Ha-
pyuieHbl. Ho 1 «iIeMOKXparidecKue rocyaapcTBan UMEIOT IPELCACHTRI Ha-
pyUIEHHA KOHCTHTYLIMOHHBIX [IPAB MPaXAaH B IKCTPEMaILHEIX YCIIOBUAX, K
KOTOPBIM, HECOMHEHHO, OTHOCHTCA BOHHA.

Henb3a cornacurses ¢ 06Men3BeCTHRIMH YTBEPXKICHASMH, UTO Y NEpe-
ce/leHHBIX HAPOJOB, Y COBETCKHX HEMUEB B YaCTHOCTH, GbLIIH OTHATHI BCe
rpaxnaHckue mpasa'® . [IpaBoBble orpanuueHus, BBEACHHbIE B 1944 1, ciie-
AyeT KBATH(HIAPOBATh KaK ClIELUATLHBIN aAMUHUCTPATUBHO-IPABOBOIA
PEXHM CrIeLnocelieHus B Hensax obecneueHus N0XKHOIO IpaBoBOro no-
psika, yCTRHOBJIEHHA He00X0AMMOr0 MPaBOBOTO COCTOSHUA COLMATBHOFO
00beKTA - MEPECENIEHHBIX ITHOCOB, H MPEXKAE BCEro pocCHACKHUX HEMLEB.
OHo 6bLT0 ROCTUTHYTO MPH MOMOLIM U3BECTHDIX B aIMHHHCTPAaTUBHOM [Ipa-
BE CPE/ICTB - BBE/ICHHUA NOMOJIHHTEbHbIX 3aMPETOB H 00513aTE/IbCTB, HE TOJIb-
KO OrpaHHyYMBaBIMKX CBOOOAHOE MOBEJEHUE, HO U MPEIYCMATPHBABLLHX
[peBEHTUBHEIA KOHTPO/Ib 38 HCIIOAHEHHEM STHX TpeGoBanuil. 3anpeliato-
IH¥e ¥ 00A3BIBAIOIIHE AAMHHHCTPATHBHO-ITPaBOBLIE HOPMBI, 006pa3ylolye
peXUMHBIE PaBHNIA CICIITOCEICHNs (TTaBHOM HOPM o1 6b11T 3anpeT cBo6o-
bl NIepeNBIDKEHHSA ), OTPaHUMHMBAIIH 0611Iy10 NPaBOCYOBEKTHOCTD pHU3MUEC-
kux auL,. O6A3aTENBHLIM H ITIABHBIM CyOBLEKTOM TAakoTO peXHMa CTaia ro-
svupa B e HKBJL - MBI, ucnionuurenbHbIi opraH myOauuHoi BacTy,
KOTOPBI# HCTIO/IL30BAN aAMHHHCTPATHBHO-ITPABOBOH METOA BO3REHCTBHA,
perynnpys HpaBOOTHOIIEHHA C MOMYMHEHHBIMH el 3THOCaMu. Hapyuie-

* CM.: Knotweacxuis I1.H. TocynapctaesHsiil KOMUTET OGOPOHBI: METOAB MOGHNM-
3aliK TpYAOBRIX pecypcos // Bonpocw uctopun. 1994. Ne 2. C. 54 - 57,

10 HopManbHO CTATYC «TPYAAPMEHLIEB», - TUCANl ORMH M3 HHMX, - ObUT KaK Y BOEHHO-
06s3annbIX paGoMMX. ONHAKO KAIBPMEHHOE MONOKEHUE, padlyKa C ACTLMA H Gnusky-
MH, JlarepHOe orpaxiacHMe, nutakue no Hopmam ['YJIATa, HenoCuisHbIi 218 MHOIHX
TIKENbI Guzuyeckuil Tpya GaKTHYECKH CTABIIM HX HA OQHY JOCKY ¢ 3aKTIONCHHBIMH
€O BCEMM BHLITEKAIOHIHMH OTCIONA NOCREACTBHAMKY. B TAKOM TOIOKEHHY OHH OKA3ATHCH
«MO BOJIE COBETCKOro pykosoncTsa» (Kpuzep B. Ceuperenu npecrynnennit: [lucoma
COBETCKUX HEMLIEB M3 «Tpy/lOBOH apMuu B 1942 - 1945 rr. // Hemunt Ha Ypane n 8
CubupH. (XVI-XX BB.). Exarepun6Gypr, 2001. C. 244 - 245, 239).

87



HHeE YCTaHOBJICHHBIX NPaBWIT CHEUHATLHOTO peXkMMa BJIeK10 3a coboi npe-
ceKaTebHbIE MEPBI M MEPBI AMCLIMTUIHHAPHOTO H afIM HHHCTPaTHBHOTO BO3-
AefcTBHs.

Tlosio)keHHe 0 paliOHHBIX M NOCENKOBBIX crnieukoMeHaatypax HKB]I ¢
yKazaHMeM IpaB U o6s3anHoCTell cneunepecencHies ot 7 ¢espans 1944 r.,
noaxperieHHoe noctaHosneHeM CHK CCCP ot 8 sauBapsa 1945 r. «O npa-
BOBOM IOJIOKEHHH CIENTIEPECESICHLIEBY, ONPEIEIANO0 HX NIpasa ¥ 00s13aH-
HocTH. O6a aKTa He HOCWIIK PENPECCHBHOTO XapaxTepa, XOTA U3BeCTHas
JHMCKPHMHHALMOHHAA MEPa B HHX NpUCYTCTBOBANA. [lonoxeHne 3akperus-
110, YTO CIILNEPECENEHLIbI «II0JIb3YIOTCH BCEMHU MPaBaMH rpaKIaHCKMMH,
32 HCKJIIOYEHHEM HEKOTOPBIX OTPaHHYeHHUH, [TPEIyCMOTPEHHbIX OTAEIbHBI-
MH pelIeHUAMHU OPraHOB I'OCYAapCTBEHHOH BiacTu»'! . Ouu Morn «bec-
TNPENATCTBEHHO BCTYNATh B CYILECTBYIOLINE KONIX03bI, CEIbX03aPTENH, HPO-
H3BOJCTBEHHBIE TOBAPHILECTBA, BXOAALIHE B CHCTEMY [IPOMBICJIOBOJi KOO-
TNepaLMy, T OpraHW3OBBIBaTh CAMOCTOATENBHBIE KOMX03bl, O0hEANHATLCH
B apTeJH [IPOMBICIIOBO# KOOTIEPALIHH, B CEJIbX03apTeNH Ha OGIHX OCHOBa-
HuAX». YTo KacaeTcs yCIOBUH U OIUTaThl TPYAa, TO HEMLIBI, paboTaBuiKe B
MPOMBILLIIEHHOCTH, MPUPAaBHUBAINCH K OCTANBHBIM pabounM AaHHO! OT-
paciH. Ha Hux pacnpocTpaHanock 3akOHOAATENBLCTBO O TPYAE, COLMATLHOM
CTpaxoBaHHH, obecrieyeHHH MOCOGHEM 10 BpEMEHHOMN HETPYROCTIOCOBHO-
CTH, Ha poxJcHHe pebenka, norpebenne, neHcuil no uHBaMMAHoCcTH. Ha
MHOTOCEMEMHBIX pacnpoCTPaHsIOCh JeHCTBHE H3BECTHOTO NOCTAHOBIIEHHS
LUK 1 CHK CCCP o127 mons 1936 r. 0 rocyaapcTBeHHO#M NOMOLIA MHOTO-
ceMeHHRIM. JleTH crieLnepeceneHUEes, OKOHIMBIIME CPEXHION LKOITY, MOT-
JIM NIOCTYTIATh B CTIELMANbHLIE CPEJHHE TEXHWIECKHE U BbICIIHE YUeOHbIE
3aBeCHMsA, HaXOANBLIKeECH B pafioHe cnewygocenenua. [ia crpouTesicTsa
XHIbA ¥ 003aBeIEHUA CKOTOM CIIELITEPECENEHLb! MOITH MOJTy4aTh OT rocy-
1apcTBa cCyarl. B Teuenye AByX NEpBEIX OCIEBOEHHBIX JIET HEMUbI U APY-
FHE CMNEUKOHTHHTEHTBI NOJIb30BAJIUCH HAJIOrOBLIMH JILMOTAMHU.

OrpaHHueHHs Hanaranuce Ha cBobomy nepensmikenns. Cneunepece-
JEHLaM M HX CEMbsIM 3anpelanoch 6e3 paspemeHus cneuKoMeHaaTyphl
HKB/] otsydarscs 3a nmpeesibl TEpPHTOPHHM CBOETO CEJIbCOBETA, 32 HCKITIO-
YEeHHEM CJTy4aeB, KOTa 3TO ObL10 CBA32HO C MOCEIEHHEM YCTaHOBJIEHHBIX
1A HMx Mect pabotsl. Hanarasncs sanper Ha BhIE3 WM YXO/1 33 Ipeaebl
aJIMMHHCTPaTHBHOI'O paiioHa pacceeHus (B roponax), [VIs 4ero B nacrnop-
Tax JeJlaach OTMETKA: «JeHCTBUTENEH U1 MPOXUBAHUA TONLKO B TAKOM-TO
patione wid ropoae». CaMOBOJIPHOE OCTaBJICHHE MECT paccelieHHs Kapa-

" CM.: Pinkus B., Fleischhauer 1. Die Deutschen in der Sowjetunion. Baden-Baden,
1987. S. 178.
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JIOCh B YTOJIOBHOM NOPAAKE KAK 32 COBEPLICHHE Nobera, c/iH CaMOBOJIBHAA
OTITyuKa NpeBbILLIaIa OAHN CYTKH, B COOTBETCTBMH C CyLIECTOBOBLUMMH 3aK0-
Hamu'2 . Ho HaM He yIanoch HaTy JaHHBIX O NPHMEHEHHH B OTHOLLICHHH CTieLl:
riepecesieHLEeB H3BecTHOTO Yikasa [pesnauyma BepxosHoro Coera CCCP ot
26 Hoa0pa 1948 1. 0 20 rofax kaTopxHuIX paboT 3a noGer ¢ MecTa NoCeNeH .

Cyas nio BceMy, OH HOCHII XapaKTep yroJioBHOH yrpo3sl 4 Ha NPaKTHKE
He NefiCTBOBAJI, @ B OTHOLIEHUH GerielioB, KOTOPLIX pa3bICKUBAIIM H YaLle
BCEr0 BOABOPSUTH Ha MECTO IPEXHETO KMTENbCTBA, AEHCTBOBAJH MpeceKa-
TebHbIE HOPMbI AIMMHHCTPATHBHOTO NPaBa.

I'MaBHBIA BBIBOX HALIETO UCCIEAOBAHMA 3AKJIIOYAETCSA B CIEAYIOLIEM.
[Nonutrka CoBETCKOro rocyaapcTsa B OTHOLEHHHN HAPOROB, HAXOAMBLIHXCS
Ha CNIELINOCENESHHH, ¥ NPEX/IE BCEro pOCCHACKHX HEMIEB, HE MOXKET ObITh
TNIpH3HaHa B Ka4eCTBE HakasyeMoro AesHus cornacHo cT. Il Konsenuym OOH
1948 r. «O npeaynpexAcHUH APECTYNNCHUA NEHOUMAA M Haka3aHUH 3a
Hero»"® BBHIY OTCYTCTBHA BCEX 3JIEMEHTOB COCTABA TAKOTO NMPECTYTUICHUA,
KaK reHOLM . 3aKperuicHHE NepeceeHHbIX HAapO10B B MECTAX CIELoceNe-
HUSA ABHJIOCH MEPOH NPEBEHTHBHOINO XapaKTepa H AOMOIIO rOCYAApCTBY
peluTh BaXCHelIIHe 331241 S3KOHOMHYECKOro xapakTepa. Fx Tpya noMor
CCCP BBICTOATD B BOHHE H JIMKBUANPOBATH OCNEBOEHHYIO pa3pyxy. Ocos-
HaHue He3PPEKTHBHOCTH PEXHUMA IPULIO k cepeaHHe 1950-X Ir., ¥ OHO
pewinio ero cyasly. Poccuiickne HeMubl ObLTH NEPBBIM U3 3THOCOB, PO-
CTHMBLUMMCS C PEXHMOM Yxke B 1955 1.

2 [Ipnka3s HapogHOro koMHccapa BHyTpeHHnx aen Cotoza CCP Ne 00127 «O sse-
NEHUH B ACHCTBHE NONOKEHMA O paflOHHBIX U NMOCENKOBLIX cneukomeraarypax HKBIy //
ApxHa YnpaBiacHHR BHyTpeHHnx sien no HosocuGupckoit obnact. Kosnexums aoxy-
MEHTOB.

Y «KOHBEHLMA O MPEAYNPEHKACHHH NPECTYNNEHAA TCHOUKAA # HAKA3BHHMA 32 HETO®,
npuHatada OOH 9 nexabpa 1948 r, nOHKMAET NOA rEHOLMAOM ClEAYIOWHE AeHCTBHA,
«COBEPINAEMBIC C HAMEPEHHEM YHHUTOMNMHTD, NOJHOCTBIO WX YaCTHYHO, KaKYl-11u60
HALMOHANEHYIO, ITHHUYCCKYIO, PACOBYIO WIH PENHINO3HYIO rPYTHTY KaK TaxoBylo: a) youh-
CTBO Y/IEHOB TAKOH rPynnsl; b) npHYHHEHHE CEPHEIHBIX TENECHBIX MOBPEKACHMA WM
YMCTBEHHOrO pPacCTpOACTBA 4aeHAM TAKOR TPYNNbl; C) npedymobiusennoe (KypcHs
Moft. - JI.B) coznanmne ang kakoH-nnGo rpynmbl TaKMX KHIHEHHBIX YCIOBHH, XOTOpbIE
PacCcUUTAHB! HA MONHOE KW YaCTHYHOE PHINHECKOE YHHHTOKEHHE ec; d) Mepbl, pac-
CYUTAHHBIE HA NPEAOTBPALICHHE AECTOPOXKACHHA B Cpene Takofl rpynnsl;, €) HacHAb-
CTBEHHAA nepeaaua geredl W3 onHoll yenoseveckolt rpynnet B Apyryo» (BesoMocTu
Bepxosroro Cosera CCCP. 22 nions 1954 r, Ne 12, c1. 244). B yrogy nonutHueckoft
KOHDBIOHKTYpPE POCCHICKME IOPNCTHI N06aBUIIM B 3TO ONPEAENEHHE (HACHNLCTBEHHOE
nepecencHne» Kak cnocol Co3NaHNA KHIHEHHBIX YCNOBHUH, PACCYHTAHHBIX HA QHIM-
4ECKOE YHHUTOKEHHE 4/CHOB 3TOH rpynnei» (cM.. bonbwol 1oprandeckuit cnosaps.
M., 1999. C. 116.
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OB OTBETCTBEHHOCTH 3A HE3AKOHHOE
UCIIOJIL30BAHHUE BYACTHOH
JETEKTHBHOM NI OXPAHHOM
AEATEJBHOCTH CIIEHUAJIBHBIX
TEXHUYECKHUX CPEACTB, IPEAJHAZHAYEHHBIX
JVIAHEITIACHOT'O NIOJXYYEHHUA HHOPOPMALIUU

0O.B. Komenena

B ycnoBusx pa3sBuTHsA peIHOYHEIX OTHOLLEHUH HabnofaeTcs BO3pacTa-
HHE Crpoca Ha yCITyTH YaCTHBIX JIETEKTHBHbBIX M OXPAHHBIX areHTCTB, KOTO-
pble, B CBOIO OYepeas, IPH OKa3aHUH YCIYT HEPEAKO HE3AKOHHO UCTIONb3Y-
10T clienHabHble TeXHH4YeCcKHe cpeacTsa (aanee - CTC), npenHa3HaueRtHble
151 HEITIACHOTO NOJTyYeHUs HHpopMaLuy. JlaHHIMH JeHCTBUAMH NpHIH-
HseTcA Yuep6 THYHOCTH, OTAENLHBIM FOCYAapCTBEHHBIM U HEMOCYAapPCTBEH-
HbIM CTPYKTYPaM, 4T0 00yClIOBNMBAET YCTAHOBJIEHHE 3IMHHUCTPATHBHOM
OTBETCTBEHHOCTH 32 YKa3aHHbIE AeHCTBHA.

Kak BepHo otmeuaet JI.JI. BeloMeCTHBIX, «Hay4MHO-TEXHUUECKHIA IPo-
rpecc crioco6CcTByeT Bee 6o/ee MHTEHCHBHOMY IPOHHKHOBEHHIO FOCYAap-
CTBa K YaCTHBIX CBICKHBIX TIPEANPHATHN B 4aCTHYIO XH3Hb rpaxcaaH. Yeno-
BEK OKa3bIBAETCA He3alMILEHHBIM Tiepe] MOLIHOA MaluKMHO HabmoneHns
H CNeXKH, OCHAILIEHHON caMoi coBeplucHHON TexHUKOH. Tenepp yxe He
HaJI0 MPOHMKATh B XWINLLE AN YCTAHOBKH 3BYKO- ¥ ayAN03aIIMChIBAIOILEH
annaparypsl. Bce nponcxoasiuee B XHIHILE MOXKHO 3aQHKCHPOBaTh Ha
PACCTOSHMM, CUUTEIBAA HHPOPMALIMIO C BAGPHPYIOLIEro CTeK/Ia Uit NpH-
MEHAA CrieUHaNbHRIC BHACOKaMephl. TeXHHYECKHE BO3ZMOXKHOCTH Decnpe-
aensHbl. [Toatomy ocoboe 3Hauenre npuoGpeTaloT NpaBoOBLIE KATErOpHM,
YKa3bIBalOLHE TPAHHLBI TPUMEHEHNA TEXHUYECKHX CPEICTB LIS fIOMyye-
HUs MHQOPMALIMK O YaCTHOM XXU3HU Ipaxaan»' .

AIMUHWCTPAaTHBHAR OTBETCTBEHHOCTH 33 HE3aKOHHOE Henonb3oBaHie CTC,
NipeAHa3HaYeHHbIX U8 HEITIACHOTO NOMy4eHHs HHPOPMALMK, B 4aCTHOM Je-
TEKTHBHOH WIM OXpaHHOM JeaTeNbHOCTH npenycMotpeHa cT. 20.24 Konexca 06
aJMHHHCTPATHBHLIX MMpaBOHapyILeHHsX Poccubickoit Oenepatmu.

ComnacHo cT. 5 3akoHa P® «O yacTHo# AeTeKTUBHOMN 1 OXpaHHOI Aes-
TenbHocTH B Poccuiickoit @epepaunm» ot 11.03.92 2 npu ocyiecTaiennu
4acTHOM AETEKTUBHOM MITH OXPaHHOMN NEATENBHOCTH AOMYCKAKOTCA YCTHBIN

' Benomecmuoix J1.J1. TlpaBa uenoBeka v ux 3aumTa: B 3 7. M.: ADOIT, 2003. T. 1.
C. 559.
2 Bedamocmu CHJ1 PO u BC P®. 1992 Ne 17. Ct 888.
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OIIPOC FPaXAaH K JOIKHOCTHBIX JIMLL (C WX AMCBbMEHHOTO COMIacHA), HaBe-
JieHne CpaBoK, H3yueHHKe NPEIMETOB U JOKYMEHTOB (C MMCHMEHHOTO CO-
I1acHs KX BIaJENbLEB), BHELIHUI OCMOTP CTPOEHHI, NOMELIEHHH 1 APYruX
00beKTOB, HAbGMIOAeHHE Ui NONYYEHUS HeoOXoAuMOH HHpOpMaLKy B Lie-
JISIX OKa3aHUsA YCIYT.

CornacHo 4. 6 cT. 6 O3 «O0 onepaTHBHO-POIBLICKHONA ACATEALHOCTH» OT
12.08.95r? 3anpemaeTcs npoBe/ieHKe ONEPaTHBHO-PO3BICKHBIX MEPOIIPHSI-
THH 1 UCNOMB30BAHHE CMIELMANTBHBIX K MHbIX TEXHHYECKHMX CPELCTB, MPeJHa3-
HaYeHHBIX {pa3paboTaHHBIX, IPHUCIIOCOBIEHHBIX, 3aITPOrPAMMHPOBAHRLIX) AL
HEIJIACHOTO 110JTydeHs uHGOPMALIHK HE YTIOTHOMOYEHHBIMH Ha TO (U3H-
yeCKUMH JIMLIaMH. JlasHb1i4 3anpeT 3akpervieH Takxke 4. 3 ¢r. 1 3axona PP «O
4aCTHOM NETEKTUBHON H OXPAHHOMN NEATEILHOCTHY, B COOTBETCTBHH C KOTO-
Ppoii rpaxkaaHe, 3aHUMalOIINECA YACTHOH AETEKTUBHOM NEATEILHOCTBIO, HE
BIIpaBe OCYILECTR/IATh KaKue-1160 orepaTHBHO-PO3EICKHLIC AeHCTBHS, OTHE-
CEHHBIE 3aKOHOM K UCKTIOYHTEILHON KOMIIETEHIIMM OPTaHOB JO3HAHNA.

PaccMmoTpiM COCTaB paBOHApyIEHHS, IPEAYCMOTPeHHbIH ¢T. 20.24
KoATIl P®. O6beKTOM JaHHOIO MpaBOHapyLUEHHSA ABIAIOTCA 00IEeCTBEH-
HblE OTHOLIEHHSA M0 YCTAHOBIIEHHOMY NOPAAKy Henonb3osanmsa CTC, npen-
Ha3HAYEHHbIX Ul HETACHOTO MONTy4YeHns HHpopMaLmH.

[TpeameToM naHHOrO npaBoHapywenuns seistorces CTC, npenHasHaueH-
Hble QN1 HEMIACHOIO MONyYeHUs MH(OPMALIHH H HE NPEXyCMOTPEHHbLIE
YCTaHOBJIEHHLIMH NepeyHIMH. CaMo ONpeAcTeHHEe JaHHBIX TeXHHUECKHX
CPEeACTB KaK «CMeLMalbHbIX) M03BOAET BbIBECTH CIEAYIOLUME PH3HAKH
CTC, npenHa3Ha4eHHBIX 111 HEMTaCHOIO NOMy4eHHA HHpOpMaLMK: BO-Tiep-
BbIX, /1 IPU3HAHHA TOIO WIH MHOTO TEXHUYECKOrO yCTPo#cTBa npeame-
TOM JaHHOTO NPaBOHAPYIIEHAA HEOOX0AUMO, YTOOK! EIMHCTBEHHBIM €TI0
npeaHasHaYeHUEM ObLIO HerTlacHOe NoMy4eHHEe HHPOPMALIUH; BO-BTOPbIX,
TEXHUYECKUE XaPAKTEPHCTHKM JaHHBIX CPEACTB AOMKHBI NO3BOMATH HCOMb-
30BaTh MX 1S HEMACHOTO NOTy4YeHHa HHGOPMALMH (30eCh MMEETCH B BUOY
CKpBITOE Hab/IIONEHNE B HOYHOE BpEMA, CHATHE aKycTHYeckoi uHopmMa-
11UH Ha GONBIIOM PaCCTOAHMH OT OGBEKTa U T. I1.); B-TPEThHX, JaAHHbIC TEXHHU-
4YECKHME CPE/ICTBA HE JOIKHbBI ObITh MpeyCMOTPEHB! YCTAHOBNEHHBIMH Tie-
peutsMU. C NOMOLBIO TaHHBIX [TPH3HAKOB MOXKHO OTIPaHHYHTHL COGCTBEH-
Ho CTC, npeaHasHaueHHbIE JUIA HEMACHOTO MONyYeHNs HHGOPMaLNH, OT
06ILENOCTYNIHBIX TEXHRYECKUX YCTPOHCTB, HAXOAAILMXCSA B cBOOOAHOM 060-
poTe, KOTOpbIE TAKKE MOFYT HCIONBL3OBATHLCS, HATIPUMEP, [Uif HEMIACHOIO
Habmogenns uny pukcauun kHpopMaunH (6bITOBbIE BUACOKAMEDPBI, AMK-
TOQOHBI U T. I1.).

> Cobparue 3akoHosatensctaa PO, 1995, Ne 33. Ct. 3349.
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HEKOTOPBIE ITPOBJIEMbI B COEPE
3AJTIEPKAHMNA JINL, COBEPIHIUBLIUX
AJIMHUHHUCTPATUBHOE ITPABOHAPYILIEHUE

A.B. I'eBopksin

Munuums kak npaBooXpaHHTENbHBIA OPraH rocyAapcTea B COOTBET-
cTBHH ¢ 3akoHoM Poccuiickoit deaepaunu «O MUTMEMU»' HageneHa wn-
POKAMH NPaBaMH, NO3BONAIOLIMMH €# BLITOTHATE BOIIOKEHHBIE Ha Hee
ofa3aHHOCTH No oxpaHe o61ecTBEHHOro NopsAAka 1 o6ecneye o 06-
mecTBeHHOH Oe3onacHocTy. PabGoTHHKaM MUIIHIIMY NpeIOCTaBIEHO TIpa-
BO OCYLUECTBJIATH aIMHHHCTPATHBHOE 3aJepXaHHue Kak Mepy obecreve-
HHA MPOM3BOJACTBA 110 JeN1aM 00 aIMHHUCTPATHBHbIX NPaBOHAPYLUEHUAX
B OTHOLUEHMH JIHL, COBEPIUNBIIHX aIMHHUCTPAaTHBHOE NIPAaBOHAPYIEHHE
(m.5u. 1ct 11).

IMpoBeaeHHbIE UCCIENOBAHNA CBUAETENBCTBYIOT, YTO HaHGOIbILIEE KO-
TIMYECTBO JIML, COBEpUIMBLIMX aAMUHHCTPAaTHBHOE [IPABOHAPYLUIEHHE, CO-
IepXKaTCs B JeXyPHLIX HaCTAX CUCTEMbI OPraOB BRYTPEHHUX e Poccnit-
ckoit QPenepallii. B 4aCTHOCTH, B CHIELHATILHBIX TIOMELLEHHAX ACKYPHBIX
qacTeil eXeHEBHO Ha CPok He 6osee 48 yacoB o Beeli cTpaHe npebbiBaeT
necaThb ThiCAY uenoBek’ . [lo naHHbIM uHpopMalioHHOTO LeHTpa [YB]]
Kemepoacxoit o6nacth, 8 2003 r. B Kemeposcko#t o6nactu B npeobnanaio-
mem GonbmuHeTBe (75% oT 0611ero YHCna a IMMHICTPAaTHBHBIX IPABOHA-
pyLIeHuit) du3uueckue MULA MOABEPraiuCh 3alepXKaHUIO Ha CPOK He 6o-
nee 48 4acoB 3a coepLIeHHE CIENYIOIIMX AAMHHUCTPATUBHBIX [IPaBOHAPY-
niexsuii’ : Menikoe xynurancteo (1.1 ¢t 20.1. KoAIT), nossnenne B ofme-
CTBEHHBIX MECTaX B COCTOAHHH ONbAHEHMA, OCKOPONAIOLLEE UeNoBEHeckoe
LOCTOKHCTBO H 0DIECCTBEHHYIO HpaBCTBEHHOCTD (CT. 20.21 KoAlIT), eyruna-
Ta aMHHKCTpaTUBHOTO WTpada (1. 1 cr. 20.25 KoAIT)*.

! 3akoH Poccuttckott denepaunn ot 18 anpens 1991 . «O Munnuuny» / Benomoctu
cve3na Hapoauuix aenyraros PCOCP u Bepxosworo Cosera PCOCP ot 22 anpens
1991 r. Nel6. Cr. 503 (p penakuun ®enepansioro 3axona or 20.07.2004 r Ne 69-D3).

? TlpectynHocTs M npaBoHapylenna (1999 - 2003): Crar. ¢6. / Coct. EJI. Ko6a-
xoB. M.: MBJl Poccun: Cynebuni#t nenaprament npu Bepxostom Cyae Poccuickoft
Genepauun, 2004. C. 45,

3 Cm.: Mexcos A.B. AlMuHUCTpaTHBHO-NIpaBoBas aearensHocth OBJl no Keme-
poBcko#t obnactu 3a 2003 roa // Bectink MBI Poccun. 2004. Ne 4. C. 43.

* Kosexc Poccniicxoft denepauun 06 aiMHHHCTPATHBHLIX NPABOHAPYWIEHHIX OT
30 nexabpsa 2001 r. Ne 195-®3 // Poccuiickan razera. 2001. 31 nex. Ne 256 (nanee B
Texcre KoAll).
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OnpenesieHne aiMHHACTPaTHBHOIO 3aJEPKaHus KaK BpEMEHHOrO Or-
PaHMHERHA NpaB ¥ CBo6OA HU3INYECKOIO JIMLA B paBHOH MeEpe MOXHO OT-
HECTH KaK K OCYIICCTRICHHIO 3aiepKaHus PU3IHIECKOTO JIHLA Ha CPOK, HE
NPEBLILLIAIOLIHMH 3 YacoB, TaK U Ha CPOK, He NpeBhINaoLuii 48 yacos, B 10
BpeMs KaK KpaTKOBPEMEHHOCTD 3aJepiKaHus B OOOUX clyyasx He TOXHAe-
CTBEHHa.

INpuMeneHne aIMHHACTPATHBHOTO 32/1EPyKanns BieyeT 3a coboii orpa-
HHYEHHE HE TOJIBKO OMNpeAeICHHbIX CBOOOA 3a1epKaHHOTO JTHLA {IraHas
HETPHKOCHOBEHHOCTb, CBOOO1a NEPEBIKEHIS, IPEXYCMOTPEHHBIE COOT-
BETCTBEHHO 4. | ¢T. 22 my. 1 cT. 27 KoncTutyumu Poccuiickoit @eaepaumn),
HO ¥ HEKOTOPBIX €T0 NPaB, OCYIIECTRIEHHE KOTOPBIX HECOBMECTHMO C yKa-
3aHHBLIMM OrpaHH4YeHHAMY (IIpaBO Ha Tpyl, Ha obpa3oBaHue, [IPEXYCMOT-
peHHble cooTBeTCTBEHHO 4.1 ¢T. 37 M 1.1 cT. 43 KoHctuTyumu Poccuiickoii
Denepaupn).

AIMUHHCTPAaTHBHOE 3aIEPIKAHNE, AB/IAACH OHOIM U3 Mep obecnedeHus
TIPOM3BOICTBA 110 ey 00 aAMUHHUCTPATUBHBIX [PABOHAPYLIEHUAX, IPUME-
HAETCA B Pa3HbIX LIEJIAX, B TOM YUCJIE U B LIENAX YCTAHOBJICHHA TMYHOCTH
npasoHapymuTens (.1 ct. 27.1 KoAll). YcraHoBNIEHHE TMTHOCTH IIpaBOHa-
pyLUIMTENS B IPOM3BOACTBE MO AeNaM 00 afIMHUHHCTPATUBHBIX IPABOHAPY-
IIEHBAX ABIACTCA BAXKHOM OTIIPaBHON TOYKOM 1A BCEro NpOM3BOICTBA.
OnHako He BCeria BO3MOXHO B KPaTKOBPEMEHHBIN CPOK YCTaHOBHTD JINY-
HOCTb @JMUHUCTPATHBHO 33Jiep)KaHHOTO. 3aKOHOAATENh NPEeJOCTABIIET
MpaBo JODKHOCTHBIM JIHLAM, YKa3aHHbIM B 1. 1 cT. 27.3. KoAIl, npumMensiTh
aJIMHHHCTPAaTMBHOE 3aJepXKaHHe B OTHOILICHHE JIMLIa, COBEPIUIMBIIErO aj-
MHHHCTPaTHBHOE MpaBOHApYIIEHHE, TMIHOCTb KOTOPOTO HE YCTAHOBIICHA,
Ha cpok He Gonee 48 4acoB TONBKO B ClTy9asX COBEPLIEHMSA UM [IPaBOHApy-
LIEHHS, OCATAIONIET0 HA YCTaHORIEHHEIH pexkiM [ocynapeTBeHHOR rpanu-
sl Poccniickoit denepauuy 1 nopanok npebbiBaHusA Ha Tepputopuu Poc-
cuiickoii denepaiy, 06 aIMMHHCTPATHBHOM [IPABOHAPYLIEHWH, COBEPILEH-
HOM BO BHYTPEHHUX MOPCKHX BOJAX, B TEPPUTOPUASILHOM MODE, Ha KOHTH-
HEeHTaIBHOM 1Ienbde, B UCKIIOUHTENbHON dxoHOMUYECKO# 30ne Pocceuiic-
ko Qe epali, WIH O HapyeHHH TaMOKeHHBIX npaBuJi (1. 2 cT. 27.5 KoAlIT).

Ha Hain B3z, Heo6XoqMMO NPELyCMOTPETh Ha 3aKOHOJATENBHOM YPOB-
He NpaBo AOKHOCTHEIX JIML, YKA3aHHBIX B I 1 ¢T. 27.3 KoATl, npHMeRaTh
JMHHUCTPATHBHOE 3aJIepXkaHKe Ha cpok He bonee 48 wacos Bo Bcex ciyya-
X, KOT/Aa JINHOCTH MPAaBOHAPYIIUTENA He YCTAHORIIEHA, & TAKKE B CYHasX,
€CJHTH JIMUO, COBEPIIMBLINE aIMUHUCTPATHBHOE NPABOHAPYIIEHUE, HE HME-
€T MeCTa KHTEILCTBA, MecTa NpeObIBaHUA HIIH He MPOXXUBAET HA TEPPUTO-
puH cybwexra Poccuiickoit ®enepauny, rae UM GbIIO COBEPILEHO MPaBoO-
HapyUICHHE,
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O HEKOTOPBIX HOBALIMSX B BIOJOKETHOM
3AKOHOJATEJIBCTBE 110 PET'YJIMPOBAHHMIO
MEXBIO[DKETHBIX OTHOHIEHUA

B.M. 3yes

Hosble nomxoap! k o611um NPUHLURAM OpraHH3aLiH 3aKOHOAATENbHBIX
(npeacTaBUTENbHBIX) H HCIIOMHUTENBHBIX OPraHOB NOCYAAPCTBEHHOM Baac-
TH PETHOKOB, @ TAKKE MECTHOT'O CAMOYIPaB/IeRHs MPeAONPEASTHIN XapaK-
Tep U3MEHEHHH B nefcTByIOEeH peaakuMu bromxeTHoro koaekca PO. [o-
NPaBKH KacaloTcsA YTOUHEHNH B pasrpaHuueHHH GIOMKETHBIX MOTHOMOYHH
MeX Ty OpraHaMH BIIaCTH pa3HbiX YpOBHeH, B OlolkeTHOM ycTpolicTse, B
TpMHLMIIAX OpraHu3alny 6iomkeTHo cucremsl. [lo-HoBOMY pasrpaHuye-
HbI HAIIONOBBIE 0XOABI MeX Iy Olo/keTaMH pa3HbIX YPOBHEHN U BBENCH TH-
noBo#i MOPAAOK pa3rpaHH4EHNA PACXOIHBIX O0A3aTEILCTB MEXK LY YPOBHA-
M GromxeTHOH cucteMsl. Iasa 16 BK PO «Mex6i0mKeTHbie OTHOLUEHH»
3aMEHEHa HOPMAaMH MO PEryJIMpOBaHUI0 MeXOHOKeTHBIX TpaHchepToB.
Kpome 31oro, npemxycMorpeH 0cobbii MOpALOK OCYIECTBACHUA GLOIKET-
HBIX TONTHOMOYHIA 11 OPraHOB rocyJapCTBEHHOH BacT perHOHOB H Opra-
HOB MECTHOIO CaMOYTpaB/eHA [IPH BBENEHHH BpeMeHHOM GUHAHCOBOM
aIMUHNCTPALIMH, a B GIOUKETHOM NIPOLECCE YTOYHEH NOPANOK KasHadekc-
KOTO HcnoHeHuA 6io/mkeToB. BMecTe ¢ TeM BHeCEHHbIE H3MEHEHHA U J0-
noJHeHuA B 610/DKETHOE 3aKOHOAATENILCTBO HE BCEra MOCIEA0BATENbHBI,
He B TIOJIHO# Mepe oTBevaloT TpeboBanuaM «[IporpamMsl pa3suTua Gron-
KeTHoro ¢enepanusMa B Poccuiickoit Oenepauumn»', ocobeHHO B YacTH
CO3/1aHUA YCJIOBHH U1 pa3BUTHA HHUHAHCOBO#H 6a3bl pErHOHOB H MECTHOrO
CaMOYNpaBJICHHS.

B nopsake pasrpaHHueHHs 610MKeTHBIX NOJTHOMOY M 06pauiaeT Ha cebs
BHUMaHHE NMPEAOCTaB/IEHHE NPaB PErHOHANBLHBIM OpPralaM IroCcyAapCTaeH-
HO¥ BNACTH ¥ OpraHaM MECTHOIO CaMOYIIPaBJICHHs HA yCTAHOBJIEHHE OTBeT-
CTBEHHOCTH 3a HapyllieHHe OIOIKETHOrO 3aKOHOATENLCTRA. 3a denepans-
HbIMH OpraHaMH rocyZlapcTBEHHO} BNacTH 0CTaeTcA NpaBo Mo yCTaHoBIE-
HHIO OCHOBAHUI, BHI0B OTBETCTBEHHOCTH H [IOPAKa MPHUBJIEYEHUA K OTBET-
CTBEHHOCTH 32 HapylueHue GLomKeTHOTO 3akoHoaarenscTea Poccutickoit de-
AepauMH. 3a HapylLleHHE HOPMaTHBHO-NPaBOBBIX akTOB cyObekToB Poccuit-
cxo#t denepalvi N0 BONPOCAM Pery/IMpoBaHHA OIOIKETHBIX IPaBOOTHOLIE-
HHUl yCTAHOBJIEHHE OTBETCTBEHHOCTH BO3IOXKEHO Ha PETHOHAILHOE 3aKOHO-
JAaTeNnsCTBO. 3a HapyLIeHHEe HOPMAaTHBHBIX MPaBOBbIX AKTOB OPraHOB MECT-

! Cobpasine 3akouoparenscraa P@. 2001, Ne 34, Cr. 3503.
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ROX0R0B; 6) noneit henepanbHLIX ¥ pErHOHANBEBIX HAIOFOB, 3aKPETUIEHHBIX
Ha NOCTOSHHOM OCHOBE; B) MPOLIECCOB BbipaBHUBaHusL. [lepBas cocrasis-
I0IIas 1O YeIBHOMY BECY NPaKTHYeCKH HIITOKHA, BTopas cyry6o oTHo-
CHTeNIbHA H 3aBHCUT OT PEryIMpyonieil BOIM 3aKOHOAATENS pETHOHA. A 3TO
3HAUHT, YTO OCHOBHAA Harpy3ka 1o cOanaHCHPOBaHUIO K 06€CNeYeHHOCTH
HIDKECTOALLIX GI0IKETOB JIOKHTCS Ha MEXOIODKETHbIE TpaHChepThl B BUIE
¢dhuxcHpoBaHHOA PHUHAHCOBOM TOMOIH, OTHECEHHOH B HACTOALIEE BPEMS
K cOOCTBEHHBIM JOX0aM OromkerTa.

Ornecenne Bcex (pMHAHCOBO 3HAYMMBIX HAJIOTOB K (henepanbHbIM HajIo-
TOBbIM TINIATEXaM H PE3KOE COKpaLeHHE YHCIa PErHOHaIbHBIX U MECTHBIX
HaJIOTOB CBHAETENBCTBYET O MOJUTHKE LEHTPAIN3ALMH B Paclpe/ieIeHun
JOXOJI0B, HANPABJIEHHOH Ha OC/1a0JIeHNe XO3FHCTBEHHON CaMOCTOATENBHO-
CTH ¥ OTBETCTBEHHOCTH 32 (POpMUpPOBaHHE COOCTBEHHRIX L0X010B Or0Ke-
TOB Ha MecTax. 3aKOH ONPENIENAET, YTO PacXoaHble 00A3aTENbCTBA PErHo-
HOB U MYHMIHMIIA/TbHBIX 06pa30BaHMii yCTAaHABNIHBAIOTCA CAMOCTOATENLHO
W MCHONHSAIOTCA 33 CYET COOCTBEHHBIX JOXOA0B U HCTOYHUKOB ITOKPBITHS
6romkeTHOrO feduimTa. O Kakoi CaMOCTOATEIEHOCTH B ONPEAE/IEHUH pac-
XOIHBIX 00A3aTENLCTB MOXKET UATH pedb, eci GopMuposanue 06beMa cob-
CTBEHHBIX JIOXO/I0B B OCHOBHOM 3aBHCHT OT BOJIM BbIILIECTOAILIETO 3aKOHOAA-
TENA U OT €ro cyObeKTHBHOIO NOAX0/a B pacnpeAe/IeHHH MeXOIOIKETHBIX
TpancdepTos? To €CTh peruoHbl H MyHHLMOANBHBIE 00pa30BaHI H B Jajlb-
Helimem OyxyT mnepenararh HONUTHYECKYIO M (MHAHCOBYIO OTBETCTBEH-
HOCTB 33 COCTOsIHHE GIOMKETOB M COLMAIbHOH chephl Ha ¢enepanbubiit
LEHTp, COXpaHss 3a co00H MpaBo rOBOPUTH 0 CBOEH HHHAHCOBOI HECOCTO-
ATENbHOCTH. HeloCTaToK 3aKOHOAATENBHO YCTAHOBICHHBIX TOJJHOMOY U FIO
YNpaBleHno cobCTBEeHHBIMA GHHAHCAMH Hen3bexHo obopaunBaerca He-
LOCTaTKOM OTBETCTBEHHOCTH 3a €r0 pe3y/bTarhl. YBeluueHue HeaodHHasH-
CHPYEMBIX PaCXOIHBIX 0643aTe/IbCTB Y OTCYTCTBME peasibHOMN (PHHAHCOBOM
CaMOCTOATENFHOCTN B KOHEHHOM CHeTe NIPHUBEIYT HX K HapalLUBaHmio 6ro-
KETHOMH 3a10IKEHHOCTH, a B JAIbHEHLIEM K BBE/ICHUIO BpeMEHHOR (pHHAH-
COBOH aIMMHHCTPALNH.

KauecTBeHHOE COCTOAHHE MEXOIOKETHOIO PEry/IHPOBAaHHs B 3HAYH-
TebHOH CTeneHM NpeAonpeaenseTCs pa3rpaHHYeHEM HATOTOB M0 BEPTU-
KaJiv GroDKeTHOM CHCTEMBI HA HOCTOSHHO# ocHOBE. D10 6a30BOE YCIIOBHE,
OT KOTOPOTO 3aBUCHT ¥ YPOBEHb JOXOAHON YaCTH PErHOHANLHBIX U MECT-
HbIX GromkeToB. EcTecTBeHHas MpUpoaa W MHPOBOIA OTILIT OTAENBHEIX HAJIO-
TOBBIX ILTATEXKEH NO3BOJLAIOT ONPEAEIMTH HX MECTO B TOM HIH HHOM GloKe-
Te. Harpumep, 3eMeNbHbIA HanoT, TPAHCIIOPTHbI i HAJIOL, UMYLIECTBEHHbIE
HaJIOTH, NJIaTa 33 MCNOJIb30BaHHE MPHPOAHBIX PECYPCOB, HAIOT HAa UIrop-
HbI# GH3HEC TPaIHUMOHHO 32 pyOeKoM HCIIONB3YIOTCS KaK MECTHBIE HAJIO-
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CTBEHHOIO YNPABNEHNA COOCTBEHHOCTBIO W AOCTHKEHNSA PAaBHOMEPHOCTH
Y CTIPABE/UTHBOCTH B PaclpeAe/ieHHH HaloroBo# 6asbl.

IMepemenienne GpeMeHH peryIMpOBaHHA HAIOMOBbLIX I0XOZIOB HA PErHoO-
HATbHbIA yPOBEHb CO3NACT AOTIONHHTENBHEBIE CIIOXHOCTH B MEXOIODKETHBIX
OTHOIWEHUAX B cyObexTe Denepauun. Takoe perynnpoatue NpoARIAETCA B
3aKPEIUICHHH 32 MyHMIMNAIbHBIMY O10/0keTaMH opraHaMu cyobextos Qe-
JepaliMy He ToNbKO COOCTBEHHBIX, HO ¥ deaepanbHbIX HasloroB. Ha 3710 e
HaLIeJIEHO eXErOHOE YCTAHOBJICHHE ROTIOHUTEbHBIX HOPMAaTHBOB OTYHC-
NeHuH HANOTa Ha AOXOMLI GHIUYECKHX UL H YBESTHUEHHE B CTPYKTYPE MECT-
HbIX 610keTOB 00BEMOB MEXOIODKETHBIX TPaHC(epTOB B BUIE HHAHCOBOM
nomotun. [Ipexcae Bcero, NpoUecchl peryMpoBaHHs U BbIpaBHHBAHHSA HE
Croco6HbI CO3/aTh HANEKHYIO H MPEACKA3yeMYIO OCHOBY /s ROJITOBpe-
MeHHol foxozHoit 6a3bi MecTHbIX GromkeToB. Ho raeHoe To, 4TO B nepc-
NeKTHBe elle Gonee yCHIATCA IUKTAT M CYOBEKTHBH3M BbILIECTOAMMX BIIac-
Teli pu GOPMUPOBAHHH JOXOAHOM YacTH HUKecTOAILMX OromxkeToB. Oco-
6eHHO 3TO CKaxeTcs Ha (OPMUPOBaHHH GIOIKETOB KPYMHBIX FOPOJOB C
pa3BHToit sxOHOMIUEcKoH Ba3oft, 3a cueT koTopbix cyGhexTsl denepaunu
6yHayT HMETb BO3MOXHOCTD INOMONHATE COGCTBEHHBIN GIO/UKET U BHIPaBHH-
BaTh 610/DKETI APYTHX MyHRUMNANLHBIX 06pasopaHmil. K Tomy e oTpuua-
TeJbHbi€ TpaHCc(ePThl HE MO3BOJIAT UM CTUMYNIMPOBATh HapallMBaAHHe Ha-
norosoit 6assl H permats MpobaeMbl JONTOBPEMEHHOO [UIAHUPOBAHUA CBOMX
6romkeros.

Taxum obpasoM, pedopMy MexOIOIKETHBIX OTHOLIEHUI crelyeT pac-
CMATPHBAaTh B Ka4ECTBE CBA3YIOLIEro 3BeHa BCelf CHCTEeMbI COLMANBHO-3KO-
HOMHYECKHX Npeobpa3oBaHui, N0JI0KEHHBIX B OCHOBY CTPaTeruy pa3BuTHs
cTpaHs! Ha nepuoy 20 2010 r. B ewe Gonee mmupokom acnekre 31a pedopma,
TIpY YCTISLIHOM €€ peany3aliMy, JO/DKHa cnocobCTBOBaTh GOPMHUPOBAHHIO B
Poccust 3pekTHBHOTO rocy1apcTsa i rpaxaaHCcKoro o61ecTsa, OCHOBaH-
HBIX, Ha YETKOM Pa3rpaHyUUECHAM NOJTHOMOYHA MEX Ty OpraHaMH BAAaCTH pas-
HBIX YPOBHEIA, VX NPO3PaYHOCTH U NONOTYETHOCTH HACEIEHHIO? .

MPUHIUIIBI HAJIOTOBOY JEATEJIBHOCTH
C.C. Ky3neuos
C pasBUTHEM HAJIOTOBOIO 3aKOHOAATENLCTBA Poccutickot Geaepaumnnu n

TOBBIUICHHEM POJIH HAIOTOBLIX MIaTexel B GyHKLMOHUPOBAHUY COBpe-
MEHHOIO rocy1apeTsa | obLIeCTBa OnpeaeieHue OCHOBHBIX Hadan Hanoro-

* Cobpasive 3akononatenscraa PO 2001, Ne 34. Ct 3503.
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cyfbexTamM, 001afaloUMH ¥ HE 06131a10LIBMH BIaCTHBIMY FT0JHOMO-
yuamu . TakuM 06pa3oM, HajloroBas AEATENBHOCTE ABJIAETCH YacThio (H-
HAHCOBOH’ JEATENILHOCTH 110 (POPMHPOBAHHMIO I0XOAOB FOCYAAPCTBEHHBIX H
MYHHUMITATBHBIX LEHTPATH30BaHHBIX (JOHIOB, BK/I0O4aA BAACTHBIE OTHO-
LIEHHS 10 YCTAHOBJIEHHIO, BBEAEHUIO M B3MMaHHIO HAJIOFOB H ¢O0pOB.

B crnieuansHoi IuTEpaType NPH OnpejieleH|H MPaBoBOro NPHHLMIIA
00BIYHO CTIPaBE ATHBO YKA3LIBAIOTCS [Ba CYIIECTBEHHBIX PH3HAKA: OCHO-
sonoararouiui (06061aouRi) XapakTep 1 IpaBOBOE 3aKperieHHe. Bme-
CTe C TeM BOTIPOC O KiaccuHKalliH MPUHLMIIOB HANOroBOH AEATENLHOCTH
siBjiseTca Haubonee muckyccuoHHbIM. Tak, B.B. Bpersramis, BepHO yka3lbl-
Bas HA MHOTOACNEKTHOCTh HAJIOTOBBIX OTHOLIEHUH, BLIAEISAET TPH CHCTEMBI
[IPHHLMITIOB HATOTOOONOXKEHNA: IKOHOMHIECKHE, IOPHANYECKUE H OpraHu-
3auuoHHble’ . HecOMHEHHO, 3KOHOMHUECKNE NPUHLIMITBI HANOFOBOM JAes-
TeAbHOCTH (HampuMep, no Agamy Cmurty, 1776 ) MTpaioT OrPOMHYIO pOsib,
M 9aCTh M3 HUX HAINUIA 3aKPEIUIEHHE B COBPEMEHHOM HAJIOTOBOM 3aKOHOAA-
TeAbCTBE (PHHIM XO31#CTBEHHOM HE3aBUCHMOCTH U cBO6OIbI Haloro-
TUIRTENBIIMKE, TPHHOMI CMPAaBEUTHBOCTH HATOrOO0I0KEHHs, MPHHIMN
ornpeesIeHHOCTH HaoroB). JIpyrue copMynHpOBaHHbIE UM NPHHLMIIbI
HMMEIOT He MeHbLIee 3HaueHie (MPHUHLUMI YAI0OHOCTH B3UMaHHA Haslora Jis
HANOTOIUIATENBIIMKE, IIPUHITAI IKOHOMHH, O3HAYAKOUINI NPEBbILISHHE Ha-
NIOroBbIX MOCTYIUICHHH Ha/ M3IEPHKKAMH 0 HX B3umaHHio). OHako pac-
CMOTpEHHE IKOHOMWYECKHX 1 OpPTraHKU3aLHOHHBIX NIPUHLIUTIOB B OTPLIBE OT
MX HOPMAaTHBHOTO 3aKPEIUIEHHA NIPEACTABNIAETCSA HE COBCEM BEPHBIM.

Hnoit noaxon B xnaccuGUKauMy BoIpPAKEH JENEHHEM NPHHLMIOB Ha
HENOCPENCTBEHHO 3aKPEUIEHHbIE B HAJIOTOBOM 3aKOHOZATENLCTBE WU HeE
HMEIOLLHE TAKOTO 3aKPEILTEHHS, 8 BHIBOJUMbIE HA OCHOBE TEOPUH M MpaK-
THKH HaJIONOBOH NesTenbHocTH® . ClieyeT COIIacHTLCA C aBTOPaMH, KOTO-
pble, YKa3blBas Ha HEPapXM4eCKoe CTPOEHHE MPHUHIMITOB, BBUIEIAIOT HA
NepBOM ypoBHE OOILENPABOBEIE U MEXKOTpacleBble NPUHLMIILI, HA BTO-
pom - otpacnessie’. B paae paboT o6menpaBoBble PHHUMIB HA3LIBAKOT
COUMaJIBHO-TIPABOBBIMY, @ OTpacneBble - crneuMansHeIMEM® . Kpome Toro,

* CMm.: Bunnuykuu J{.B. Poccrilckoe Hanorosoe npaso: npoGieMbl TEOPHH U 11paK-
THkH. CI16.; KOpuanuecknit uentpllpece, 2003. C. 144 - 151,

3 CM.: Hanozu v nanorosoe npaso / Ilon pea. A.B. Bpuisranuna. M.: AHanumvka-
npece. 1997. C. 67.

5 Cm.: Hanozosoe npaso Poccun: Yueb. an sy3os / Ots. pea. 10.A. Kpoxuna. C. 70.

7 Cwm.: Typees B.H. Poccuiickoe Hanorosoe npaso. M.: OAO «H3aarenncteo «3Dko-
HoMHKa», 1997. C. 22.

* Cwm.: llapvizuna B.A. Poccuiickoe Hanorosoe npaso: Ilpo6neMul TCOpHH M npax-
m™kn. M., 2005. C. 87.
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TIpHHUKN YCTAHOBIEHUS U BBEAEHUS HAJOrOB MpeACTABHUTENbHBIMH
opraHaMH rocyapCTBEHHOMN BJIaCTH M MECTHOTO CaMOYTPABJICHHA ABAAET-
sl IpOABJIEHHEM NPHHLKIIA pa3fie/ieHus BIacTel, 3akperieHHoro s cr. 10,
11,57,71,72,75, 132 Koucrutyunm PO. Tak, 8 cootsercteuu co cT. 1| HK PO
HOpMaTHBHO-NpaBoBkie akThl Denepauyn, a TaKke ee CyObekToB PUHH-
MaloTca B GopMe 3aKOHOB, a MyHULMNAJIbHBIX 00pa3oBaHHMii - MpeCTaBH-
TeJILHBIMH OpTaHaMy MeCTHOTO camoynpaenerus. Kpome Toro, B cooTser-
ctBuH ¢ . 3, 4 cT. 12 HK P® cy6bekthl Oenepailii 1 MyHHIMIAIBHbIE
06pa3zoBaHiA MOI'YT YCTaHABIIMBATh TONLKO HAJIONOBBIE CTABKH, NOPANOK U
CPOKH YIUIaThl HAJIOTOB, HAJIOFOBBIE JILFOTHI (3aNPELLACTCH YCTAHOBIEHHE
HHANBHIYaIbHBIX NBIOT - CT. 56 HK P®), ocHOBaHMSA H NOPANOK MX NpHMe-
HeHusA. DenepanbHBIM 3aKOHOAATENLCTBOM CYIIIECTBEHHO OMPaHHYMBAETCA
HOPMOTBOPYECTBO HCIOITHATEIbHBIX OpraHoB. Tak, B COOTBETCTBHH CO CT. 4
HK P® ¢enepansHsle ¥ perMoHAIbHbIE OPraHbl MCTIONHUTENbHOM BIACTH,
OpraHel MECTHOI0 CaMOYIPaBJEHHS, YIOMTHOMOUYEHHbIE OCYLIECTRIIATH
HOpMAaTHBHO-TIPABOBOE PEryIMPOBaHKE B HAIOIOBOH cepe, BIpase u3aa-
BATb AKTHI TONBKO B MPEAYCMOTPEHHBIX 3aKOHOLATELCTBOM CIY4asX U B
npezienax KoMNeTeHUHH, IIpuueM 3TH akThl He MOTYT U3MEHATD M IOMHOJI-
HATH 32KOHOAATE/ILCTBO O Haorax ¥ c6opax. OHAKO B COOTBETCTBHH CO
¢1.53 HK PO B cimyMasx, nopsaxe 4 npeienax, yKkazaHHbIX B KOAEKCE, CTaBKH
tenepanbHBIX HANOTOB H pa3Mephkl c60pOB MOTYT ycTaHaBiIMBaThes [pa-
BuTeNbCTBOM P@. TIpMHLUN MOJHOTHI K ACHOCTH HAJIONOBOIO 3aKOHA 3aK-
pennenB . 6 ¢t. 3; i1 cr. 17 HK PO 1 npossnsercs B 0613aTenbHOM onpe-
NENICHHH B 3aKOHOMATENBCTBE BCEX 3IEMEHTOB HanloroobnoxeHus. Kpome
TOTO, aKThI O HAIOTaX K cGopax A0k Hs! ObITH CHOPMYAUPOBaHBI TaK, YTO-
6Bl KaXABIH TOYHO 3HAN, Kakue HANOTH (cOODKI), KOFia M B KAKOM NIOPALKe
OH AosKeH IiaTuTh. [IprHLMn 3x0HOMKUYecKolf 060CHOBaHHOCTH HANIOrOB
1 cbopos 3akperieH B 11. 3 cT. 3 HK P®. [To HemMy nnarexxy J0JIKHbI UIMETh
3KOHOMMUECKOE 0OOCHOBaHHE U HE MOTYT OBITH NPOU3BOJILHBIMH WM Mpe-
NATCTBYIOUHMY PEAIH3ALMH IrPaXKIaHaMH cBoux nipaB. [IpiHuMN Hepomy-
ILEHUS AHCKPHMHHALMOHHOIO XapaKrepa HaJIoroB BhiTekaeT U3 . 2 ¢T. 3 HK
P®. Hanorn u c6opel He MOTYT MMETh AUCKPUMMHALIMOHHBIA XapakTep U
Pa3IHYHO MPUMEHATHC HCXOMA Y3 COLUMATBHBIX, PACOBbIX, HALMOHANBLHLIX,
PENMTHO3HBIX H MHBIX KpHTepHeB. He nonyckaetcs yctaHaBnusate audde-
PEHUMPOBAHHbIE CTABKH HANIOTOB U C6OpPOB, HAJIOrOBblE NLTOTHI B 3aBUCHU-
MOCTH OT $opMbl COGCTBEHHOCTH, TPAKAAHCTBA W NPOMCXOKACHHA Kar#-
Tana. HakoHew, MpHHUMN y4eTa NPH YCTaHOBJICHHH Hanora ¢pakTH4eCKOM
CocoGHOCTH HAJIOTOMIIaTeNbIHKA K YIUIaTe HAJIOra 3aKpervieH B 1. 1 cT. 3
HK PO,
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TpuHuun npuoputera 406pOBONLHON YIUIAThI HANOTa NEPe eT0 B3bIC-
KaHHEM OCHOBaH Ha nonoxeHuax 1. 1 cr. 45; n. 1 ct. 104 HK P®. Tak, go
GeccrnopHoro B3LICKAHNA HEJOUMKH M NEHHM U 10 oOpallicHus B CyA HAJIoro-
BBl opraH o6sA3aH NpeUIOXHTh HAJIOroIUIaTeNbLKKY (HHOMY JiMLy) 106-
POBOJBHO YIIATUTH COOTBETCTBYIOLLYIO CYMMY HEAOHNMKH, NEHH, HaJIO-
roBo# caHKkuMK. [IpHUMN OrpaHKYEeHHA BMEWATEILCTBA HANOTOBbIX
OpTaHOB B X034HCTBEHHYIO AEATENLHOCTh HANOT OMJIaTe IbILHKA 3aK-
penneH B cT. 87, 88, 89 HK P®. On suipakaeTcs B 3aKOHOAATEJBHOM
3aKperICHUH NMPEREbHLIX CPOKOB NPOBEACHUA KaMepalibHbIX W BHIE3 -
HbIX IPOBEPOK M 3aNpeTe Ha MPOBEACHHE NTOBTOPHBIX BhIE3AHBIX HAJIOIO-
BbIX MPOBEPOK.

TTpuHUMN yBaXKHTENBLHOTO M HOCTOHHOIO OTHOLIEHHS K HANIOTOILIaTe b-
LXKy ABJAETCS pa3BuTHeM rionoxenult ct. 21 Koncturyuun PO v ocHoBaH
Ha . 3 ct. 33 HK P®. OH 3axmo4aeTca B 0643aHHOCTH JODKHOCTHBIX JIMIL
HaJIOrOBLIX OPTaHOB KOPPEXTHO H BHUMATEJILHO OTHOCHTBCA K HAJIOTOTLIA-
TENbLUIMKAM, HX MPEICTABHTENAM H HHBIM YYaCTHMKAM HaJIOTOBBIX MPaBo-
OTHOLUEHU, HE YHWKATh HX YECTb U AOCTOUHCTRO. [IpuHIMN CloXeHus
HAJOTOBBIX CAHKNW# M CyNe6HOro MopsAaKa WX B3kICKAHHA 3aKPETUIEH B CT.
114 HK P®. Tak, nipy coBepLUeHHH OXHIM JIHLIOM ABYX 1 §oJiee HAIOroBbIX
TPaBOHAPYILEHUIA HANOTOBbIE CAHKIWY B3LICKHBAIOTCA 32 KaX10€ [paBo-
HapyllieHHe B OTAEILHOCTH 6€3 NorNoieHHs MEHEE CTPOToi caHkuuu 6o-
Jiee ctporoii. 3anpewaeTcs SeccnopHblit NOPAKOK B3LICKAHHUA HAJIOTOBBIX
CaHKLHH.

ITpHHLMN BO3MEIICHNA B NOJIHOM 00beMe YObITKOB, IPHYHHEHHBIX He-
3aKOHHBIMM PELUCHUAMH, IEACTBHAMH (6€30eHCTBHEM) HANOTOBBIX Opra-
HOB HJIM X JOJDKHOCTHDIX JiKll, OCHOBLIBACTCH Ha NOJIOXEHUAX CT. 52, 53
Kouctutyunn PO n naxonut cBoe nponoswkenue 8 ct. 103 HK PO, Jror
TNIPUHLMAI BHIPAXKAETCA B HEIOIMYCTUMOCTH NMPUHHHEHHS HENMPABOMEPHOTO
Bpe/a NpH NPOBEAECHHH HATOrOBOTO KOHTPOJIS, BO3MELICHHH Yiiep6a, npu-
YMHEHHBIX YOBITKOB HENpPaBOMEPHbIMH AeHCTBUAMH. KpoMe Toro, 3a npu-
YHHEHHE YOLITKOB HATIONOIUIATENbIIHKY, HATOTOBOMY ar€HTY WM HX Npea-
CTABHTEISIM B PE3YNbTaTe COBEPLUCHHSA HENPABOMEPHBIX JeiCTBHIA HaOrO-
BBIE OPTaHbl U HX JIOJDKHOCTHBIE JIMLIA HECYT OTBETCTBEHHOCTb, NPELYCMOT-
PEHHYIO 3aKOHaMH.
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CTBEHHbIE ¥ MyHHUHUNAIbHbIE, AIMEHHbIE aKLIMH aKLIMOHEPHBIX 00ILECTB 1
6aHKOB, ONLIHOHBI Ha LigHHble OyMar, BappaHThl Ha LEHHbIE GyMaru, xH-
nuHble ceprudukatsl. [JymaeTcs, CTONb HEOXHO3HAYHBII NEpeYeHb CTal
PEe3yNbTaToOM NOCNEIHOCTH B PHMHATHH JaHHOTO akta. Hac e oH uHTepe-
CyeT KaK WUTIOCTPALMA IBOIOUMH 3aKOHONATEJILHBIX MOAX0A0B K (hopmu-
POBAHHIO NOHATHS ¥ CTPYKTYPb! PbIHKA LIEHHBIX OyMar.

[Ipunarue QenepansHOro 3akoka «O pbIHKe LUeHHbIX GyMar» o3HaMme-
HOBAJIO Ha4aJI0 HOBOTO H, KaK OTMEYaJii CNELIMAJIHCTh], LIMBHIHN30BAHHOIO
aTana B GOpMHPOBAaHMH PhIHKA IIEHHBIX Oymar. B camoM Ha3BaHMHU JOKY-
MEHTa Y)Ke OYepueH Kpyr BOMpPOCOB NpaBoBoi pernameHTanud. OaHako
Ha3BaHHBIA 3aKOH He JaeT OTNPEAENeHUs phiHKa LEHHbIX Oymar. MoxHO
JIMIIb NPEANOIOKHUTD, YTO [IOCKONBKY, HCX0O5 3 Ha3BaHHUA, 3aKOHOM HOJI-
’EH PEeryIMpoBaThCA BECh KOMIUIEKC OTHOLUEHHUI1 Ha phIHKe LIEHHBIX Oymar,
TO NpEeAMET PeryIUpOBaHMs, yKa3aHHbIH B CT. 1, H COCTaBJIAET coaepXKaHue
TIOHATHA «PbIHOK HEHHbIX OyMar». FiHoe 6b11o 661 HenoruyHeIM. MTak, no
CMBICJTY HA3BAaHHOTO 3aKOHa PBIHOK LIEHHBIX OyMar BK/IKOYaET OTHOILEHH,
BO3HHKAIOILHE NIPH SMHCCHH H 06palleHHH IMHCCHOHHBIX LEHHBIX Gymar
HE3aBHCHMO OT THNA 3MUTEHTA, NpH 00palleHHK UHBIX 1IEHHbIX GyMar B
CITyyasx, NpegyCMOTPEHHBIX GeaepalbHbIMM 3aKOHAMH, a TAKXKe OTHOLUe-
HUA 110 CO3/IaHHIO U JESTEIBHOCTH NPOGECCUOHANBHBIX Y4aCTHHKOB PhIHKA
ueHHbIX 6ymar. Takam 06pa3oM, Kpyr OTHOLIEHHIA, COCTABIAIOLINX PBIHOK
UEHHBIX 6ymar, CBOAMTCA B OCHOBHOM K OTHOIUEHHAM JIMLIb MO MOBOLY
IMHUCCHOHHBIX LEHHBIX GyMar. U3 He3MHUCCHOHHBIX LIEHHBIX Gymar, obpa-
IIEHHE KOTOPBIX MPELYCMOTPEHO (eepabHbIM 3aKOHOM, MOXHO BhIJE-
JUTH TONBKO HHBECTULIMOHHBIC Ay NAEBbIX HHBECTULIMOHHBIX (POHIOB BBH-
Ay NPAMOTO YKa3aHHs Ha TaKylO BO3MOXHOCTb B CT. 14 3akoHa. BykBanbhoe
MpOYTEHHE KaK HOPM 3aKOHa, TaK M HopM [TosioxeHns o neATenbHOCTH 110
opraH¥3aLH TOPTOBJIA Ha PbIHKE LIEHHbIX OyMar, yTBepXAEHHOrO NpHKa-
30M O®CDP Poccun ot 30 nexabps 2004 1., He 103BOJIAET OTHECTH K NPeIMe-
TY peryJIMpoBaHuMsA 3aKOHa O PIHKE LIEHHBIX GyMar MHbIX HE3MHCCHOHHBIX
neHHsIX Gymar, HanpuMep Bekceneit. B uactHocTH, cormacHo Monoxenuto
BKJTIOUEHHE LIEHHbIX GyMar B KOTHpOBaNbHBIE CIIHCKM H JOIMYCK K TOpram
OCYHIECTBIAETCA M0 3aABJICHHIO 3MUTEHTa (YNpaBAIOWEH KOMIIAHHH
ITH®a), 4To noapasymeBaeT OpraHU30BaHHYIO TOPrOBIIIO JTHLIb LEHHBIMH
6ymaramH, BBHTYLIEHHBIMH ¢ cobuofieHHeM npoueaypsl SMUCCHH OO
SBJIAIOMKMHCH HHBECTHUHOHHBIMH nasamMu. [Ipouexypa NMMCTHHIa Takoke
NPHMEHACTCA HCIUNIOYHTENBHO B OTHOWICHUH akiui, o6nurauuit 1 nHBec-
THUHOHHBIX NAEB.

B sxoHoMHYecko#t iMTepaType phIHOK LeHHbIX Gymar onpeaensercs
KakK COBOKYITHOCTb OTHOILEHHUI 110 MOBOIY BHITYCKa ¥ 0Gpallle HUA UEHHBIX
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HbI€ LieHHble OyMaru), Tak ¥ HEKOTOpBIE HEAMHCCCHOHHBIE - BeKcel, cOe-
peraTe/bHble KHWKKH Ha MIPEAbABHTENA - B CITydae My6IMyHOro mpeaoxe-
HuA K npojaxe. He sBasioTca, No ero MHEHHIO, 06GbEKTaMH phIHKA aKLMK
3A0, ToBapopacnopsaaUTeNbHbIe LieHHbIe Gymaru 1 Hekn® . He mpuGmvka-
€T K pa3peLieHio NpofieMbl OTHECEHHE TEX WM MHBIX LEHHBIX 6ymMar K
00BbeKTaM phIHKA M BCTPeUalOIaAcs XapaKTepHCTHKA HX KaK (hOHO08bIX VIH-
CTPYMEHTOB, Wiy POHZOBBIX IeHHbIX OyMar. K HuM Taxoke 00hIYHO OTHOCAT
HeHHbIe yMary, ¢ NOMOLBIO KOTOPBIX OCYLLECTRIISIOT MHBECTHLIMH ¥ KOTO-
pble obpalaloTcs B poHIOBOM cerMeHTe GUHAHCOBOTO PHIHKA.

HWrak, HOpMbI 3aKOHOIATENBCTBA OTPAaHHYMBAIOT NOHATHE PhIHKA LEH-
HbIX GyMar OTHOLIEHHUAMH IO NOBOXY BhINTycka H 06pailleHHs IMHCCHOH-
HBIX HEHHBIX OyMar ¥ MHBECTUUMOHHBIX NaeB. BOJIBIIMHCTBO HCcCieioBaTe-
Jneid B JaHHO# 06J1acTH pacCMaTpPHBAIOT PHIHOK LIEHHBIX OyMar HeMHOTHM
IIMpe - BKJIIoYas B HEro, KpOMe SMHCCHOHHBIX LIEHHBIX OyMar, HeKoTophie
HEIMHUCCHOHHBIE, HCTIONb3YEMbIE UL HHBECTHUHOHHBIX BiOXKeHHMH. Jlyma-
€TCS, HeJIb3S COITIACUThCA HH C MO3ULMeEN 3aKOHa, HU C TEOPEeTHYECKUMM
NIOAXOAaMHU K ONIPEAENICHHIO TPaHHKIL pbiHKa HEHHbIX Gymar.

Ha nau 83r131, pbIHOK LieHHBIX OyMar 06pa3yloT OTHOIEHHA, CKIa/ibl-
BaloLitHecs 110 NOBOTY BBITYCKa H 06pallieHHa BCex LIEHHBIX OymMar, npeayc-
MOTPEHHBIX 3aKOHOAATENLCTBOM. CBONCTBO TPAH3UTHBHOCTH, NpUCYlilee
ueHHbIM 6yMaram, IeHCTBHTENHLHO BLIpaXaeTcs B HUX B pa3HOM CTENeHH, B
MAaKCHMA/IbHOM Kau€CTBE TpaHC(OPMHPYACH B TOBapHYIO (YHKUMIO, Xa-
pakTepusyrourytocs o6paiaeMocThio, TMKBHIHOCTBIO, ITyOMMUHOCTLIO Ta-
KHX LIeHHbIX OyMar (akuuH, obmraium). OcoGeHHOCTh Xe Takoi eAMHCTBEH-
HO# 13 LeHHBIX GyMar, kak HMEHHOH Y€K, He HMEIOILUY Naxe MOTeHUHANb-
Holt cnocoGHOCTH K fiepeaate, He HOCHT 0GIEero xapakTepa U HE OPOYKT
B 11IeI0M 060poTOCNOCO6HOCTH LEHHBIX GyMar ¥ npas, YAOCTOBEPAEMBIX
nMH. Bee ctaHOBIIEHNE M Pa3BUTHE LCHHBIX OyMar - 3To HCTOpHA MX 06pa-
LLEHHA, YTO HEBO3MOXHO 6€3 Takoro ux cBOKHCTBa, kak 06opoTocnocos-
HocTs® . MHO# noxox 3HaYMTeNnsHO cyxkaer AuGo aenaer HeonpeaeneHHbIM
(BapbUpyeMbIM) ITOHATHE PbIHKA LIEHHbIX GyMar, IPOTHBOPEYHT FIKOHOM K-
yecko#t (maBHol, o6Cmy)KHMBaeMOlt TIpaBOM) CYILIHOCTH PhIHKA Kak siBlie-

$ Cm.: Tanybxos A.FO. TpanoBoe peryniposanue phiika uennsix Gymar // Tocynap-
cTeo 1 npaso. 1997. Ne 2. C. 10§ - 106.

¢ CH. Llicsuenko, HANPUMED, YKA3HBAET, YTO YCTAHOBJIEHHE 3RKOHOAATENEM NpaBH.
06 orpaHHMcHHH 060POTOCNOCOGHOCTH UMEHHOTO YEKA HE ABMACTCA NPUHLHNMANL-
HBIM, YTO KOCBEHHO NOATBEPXKAAETCA TeM, uTo EaunoobpasHeiil 3akoH 0 yexax, ABAAIO-
ugniica Tpunomennem Ne 1 « Jenenckoit konseHuun 1931 r, gomyckaer BOZMOXKHOCTD
nepeaadn umeHubix uekoB. Cm.: leguenxo I'H. TlpaBoBOC PEryAUPOBAHHE LIEHHBIX
6ymar: Yue6. nocobue. M., 2003. C. 15.
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o6pa3HbiM TOproBeiM kogekcoMm CLLUA Npu3HaKoM HHBECTHIMOHHBIX LIEH-
HbIX OyMar siBiseTCs 00MENnPU3HAHHOCTD HX KaK CPEACTBAa HHBECTHPOBA-
H1, KOTOPAs BbIPAXaeTCs B IPM3HAHWA BRITYyIIEHHON LEHHOH Oymard xax
HHBECTHULIMOHHOM Ha (oHI0BBIX OHpKaX WIH PLIHKAX WIH B TOH cdepe, B
KOTOPO# OHa BBIMyIUEHA WIH HAXOAUTCsH B 00paiue iy kak CpeCTBO HHBE-
cTHpoBaHUA® . BrmoyeHne TepMHHA « HHBECTULIHOHHbIE LEHHBIE OyMarn»
B 3aKOHOJATENBCTBO O POCCUIMCKOM PHIHKE LIEHHBIX OyMar npeacraBisercs
BECHMa aKTYaJIbHHIM. DTO NMO3BOJIWIO Obl ONPEAEIMTE KPHTEPHH OTHECE-
HUA OPraHU30BaHHOrO 0Opaile s TeX WM HHBIX HEOMHCCHOHHBIX HEHHBIX
6yMar K npeAMeTy peryIMpoBaHHMs phiHKa Oymar.

CeroziHs 3aKOHOAATENILCTBO HE YCTaHABIMBAET BO3MOXHOCTH JUIA TaKo-
ro oGpatlienns A Bekcesnel, cepTUQHKATOB yHacTHA {MIIOTEUHbIX UEHHbLIX
Oymar) ¥ ApyruxX [eHHsIX OyMar, 4T0 HEraTHBHO CKa3biBaeTCs Ha Pa3BUTHH
poitka. ®CDP Poccun HeoOx0aMMO BHECTH H3MeHeHHS B «[lonoxerune o
IEATEbHOCTY 110 OpTaHH3ALHH TOPTORITH Ha PhIHKE LEHHBIX OyMar ¢ yue-
TOM NPENOCTaBIEHHS (POHAOBLIM GHPKaM BO3MOXKHOCTH 10 CAMOCTOATE b~
HOMY, Ha OCHOBE Y€TKHX KPUTEPHEB, [IOIyCKy K TOPraM M Aaxe JIUCTHHIY
JpPYTHX, KPOME HHBECTHLIHOHHLIX 11a€B, HEAMHUCCHOHHBIX LIEHHBIX Oymar.
B 3ToM ciryuae ais coxpaHEHHs HEM3MEHHbIM HauMeHoBanus Oenepan-
Horo 3akoHa «O pbIHKe LEHHBIX GyMar» BIojiHE BO3MOMXKHO MOMOJHHUTD
€ro CT. | MyHKTOM CIIEAYIOMET0 COAEPKAHMSA: «BbIITYCK i 00palieHne MHbIX
LEHHRIX GyMar ocylecTRIMIOTCA Ha OCHOBE (eepalIbHbIX 3aKOHOB O LieH-
HbIX 6yMarax». Takoe 1OMOJIHEHHE MPEACTARIAETCH JIOMMYHLIM B KOHTEKCTE
$OopMHPOBaHUA MOHATHA PhIHKA LEHHBIX GyMar U No3Bo;AeT u3bexarn
Ooree paanKaibHBIX H3IMEHEHUI 3aKOHOIaTeNLCTBA, HATIPABICHHBIX KaK Ha
YCTPaHEHHE NIPOTUBOPEdHit MeX Ty aKTaMH FPaXxJIaHCKOIO 3aKOHOATE N b-
CTBa, TAK H Ha KOHKPETHU3ALIHIO OTHOLIEHHUH, COCTABIIAIOIIMX PhIHOK LIEHHBIX
6ymar.

BONBIIMHCTBO YHEHbIX PACCMATPHBAIOT PLIHOK KaK COBOKYITHOCTD CJI€-
JIOK, COBOKYTTHOCTh OTHOHICHHH MO NOBOMY BBITYCKa M o0pauleHus lLeH-
Helx 6ymar. BMecte ¢ TeM, 1o Muenuio B.1O. Cuxiornna, nosATHe prlnka
LIEHHBIX OyMar OXBaTbIBAET TAKKE MEXAHHIM €r0 rOCYAapCTBEHHOIO pery-
JIMPOBAHHS, NPOLUEAYPH! JHIEH3HPOBaHUA, PETUCTPALIMH BbITYCKOB LICH-
HbIX GymMar, mpUMeHeHUA aIMHHUCTPATHBHBIX CAaHKLMH K Hapy LLIMTENAM 3a-
KoHozarenscTsa U T.I.° TPyAHO COMacHTLCS € AaHHBIM MMOAX0I0M, MOCKO/Ib-
KY MEXaHU3M FOCYA4PCTBEHHOIO PEryIHPOBaHKA, Ha HALL B3NS, HUKAK He

8 CMm.. Edunoobpasneii Toproseist kogeke CUIA. M., 1996, C. 307.
* Cm.; Cunozun B.FO. AIMHHHCTPaTHBHO-TIPABOBOE PEryJINPOBAHHE OTHOILUEHMIT B
obnacTi pritika ueHHbIX Oymar: Jluc. ... Kaua. topna. Hayk. Omck, 1998. C. 12.
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paHee perynupoBanuch 3akoHoM PO «O6 ocHOBax HanoOroBoO# CHCTEMEL B
Poccuiickoit @eaepaunm» o1 27.12.1991 r. Ne 2118 - 1. Tak, 4. 2 cT. 1 31010
3aKOHA YCTaHABAHBAJIOCH, YTO OpraHbl roCy/lapCTBEHHOHA BJIaCTH HAauMo-
HaJIbHO-rOCYAaPCTBEHHBIX, HALMOHAJIBHO-TEPPHTOPUANIBHBIX Y 8 IMHUHHCT-
PaTHBHO-TEPPUTOPHATLHBIX 00pa3oBaHMIA AONOIHUTEIILHLIE JILIOTHI IO Ha-
J0rooBJI0KEHHIO MOTIIM NPEIOCTABNATE TONBKO B IpeJesiax CyMM Hasnoros,
3a4HCJIAEMbIX B COOTBETCTBHH C 3aKoHOAaTENLCTBOM Poccutickoli Penepa-
1uH B X GiomkeThl' . JlaHHas HopMa oTMeHeHa ¢ 1 anBapsa 1999 1. - ¢ mo-
MEHTa BBeJeHHUA B AelicTBYE yacTu nepoit Hanorosoro konekca Poccwuiic-
kot Desepaumnu’ . B HacTosee BpeMs noaobHas Hopma B Hanorosom xo-
nexce PD nonHOCTBIO OTCYTCTBYET.

Takum o6pa3oM, ¢ 1 suBaps 1999 r. eroTsl Mo deacpanbHEIM HAJIOTaM
B MX 4acTH, 3auMciaemMoil B Oromker cybbekTa Poccuitckolt @enepaumn,
MOTYT ONpEACAATBCS TONBKO B MOPALKE, MPETYCMOTPEHHOM 3aKOHOAATEIb~
CTBOM O Hanorax ¥ c6opax Poccuiicko#t deneparmn.

B Hanorosom koaekce P® noHkeHHe HaloOroBoii ctasku no dene-
PaILHOMY HAJIOTY B 4aCTH CYMMBbI, 3a4HC/IAeMOM B OrOmKeT CyOheKToB
Poccuiickoit Mepepainu, NpeaycMOTPEHO TOJBKO 110 HAOTY Ha HPHUGBLTE.
Crarseit 284 Hanorogoro xoaekca P (dacth BTopas) yCTaHOBJIEHO, 9TO HO
HaJIOTy Ha NpHOLLTL HAJIOroBas CTaBKa yCTaHABIMBAcTCA B pasMepe 24 %
(3a uckmoueHueM 11. 2 - 5 ct. 284). Ilpu 3TOM cyMMa Hajiora, MCUMCIIeHHasA
TI0 HAIOTOBOH CTaBKe B pasMepe 6,5 %, 3auciseTcs B eaepaibHblil Gromker,
a CyMMa HaJlora, HCYMCIIEHHadA Mo Hajorosoif ctaske B pasmepe 17,5 %,
3auncnseTcs B 6iomkeTh cyobekros Poccuiickoit Denepauyu.

3akoHamu cyObekToB Poccuiickoit denepanuu Hanorosas cTaBKa no
HaJlory Ha MpHObLIb, 3a9HCASEMOMY B PETHOHANBHBIE GIOMKETRI, MOXKET
OBITH NOHKXEHA U1 OTAEBHBIX KaTeropuit Hanoromnarenbmkos. OnHako
yKa3aHHasi HAJIOroBas CTaBKa He MOXeT ObiTh HHXKE 13,5 %. TakuM obpa-
30M, 3akoHamH cybbekToB Poccuiickoit Denepaiuy ans yHacTHUKOB HHBE-
CTHUHMOHHOM AEATEIBHOCTH HAJIOroBas CTABKA MOXET ObITh CHIDKEHA ¢ 17,5
1o 13,5 % u TOJIbKO B OTHOLICHHHM CYMMBbI HaJlora Ha npubbLib, 3a4Kcrse-
MOIii B perHOHANLHBI GIOMKET.

Tynxrom 1 ct. 59 BromketHoro kogekca PO® ot 31.07.1998 r. Ne 145-03
YCTaHOBJIEHO, 4TO 3aKOHO/1aTelbHbIE (IPEACTaBUTENIbHbIE) OpraHbl CyObek-

' Yacte 2 ct. | HK PO BBeacHa B aciicteue 3akonom Pd ot 16.07.1992 rona
Ne 3317 - 1 // Benomoctn CHJ v BC PO. 1992. Ne 34. C1. 1976.

2 @3 «O sBeneHun B AeiicTeue wactu nepsoit Hanorosoro konekca Poccuticko#
Genepauns» ot 31.07.1998 r. Ne 147-®3 // Poccuiickas razera. 1998. Ne 148 - 149,

> Cm.: Cobpanue 3akonoaarensctsa PD. 1998. Ne 31. Cr. 3823.
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IOLLME 7IEMEHTDI HAJIOrOOGIOKEHHA: HATOTOBBIE CTABKH B ITPEAEIIaX, yCTa-
HOBJIEHHBIX HACTOAILMM KOAEKCOM, MOPAJOK H CPOKHM YIUIaTei Hanora, a
TaKKe (POPMBI OTUETHOCTH MO JAHHOMY PErHOHaJILHOMY Hasory. Kpome
TOrO, KaK yka3aHo B 1. 3 cT. 12 Hanorosoro kozekca PO, npu ycTaHOB/IGHHU
pervoHanbHOro Hajora opraHamy cyonexkToB Poccuifickoit denepanuu
MOTYT Takxe IpeLyCMaTPHBATLCA HAIOTOBLIE ILIOTHI H OCHOBAHHA JUIA MX
HCTIONE30BaHHA HAJIOTOTIIATENBILIMKOM.

Takum 00pa3oM, cneyeT clienath BbIBOA, HTO 110 PerHOHANBHBIM HAJIO-
TOBBIM IUTATEXaM 3aKOHOAATENbHbIMY (TIPEACTABHTENLHBIMU) OpPraHaMH
cyonektoB Poccuiickoit deaepaumu MOryT GBITh yCTaHOBREHB! HATIOTOBBIE
JILIOTHI X OCHOBAHMA MX MCTI0/Ib30BAHHA HAJIOTOILIATENbLUIMKOM. TakHe nbro-
Thl IUI1 Y4ACTHHKOB HHBECTHIIMOHHOH AEATEILHOCTH MOTYT ObITb YCTaHOB-
JIeHBb! TONILKO 3aKoHamMu cybbexta Poccuiickoit Qenepanuy.

B cootercTBuu co cT. 4 Hanorosoro kogexca PO opraHbi HCNIONTHUTE b-
HoM BnacTH CyOpekTOB Peaepalm B IpeqycMOTPEHHBIX 3aKOHOAATENLCTBOM
CJTydasx U B ipefenax cBoeH KOMNETEHLIMU BNpaBe U3JaBATh HOPMATHBHO-
TIpaBOBbiE AKThI [10 BOMPOCAM, CBA3AHHBIM € HaloroobnoxeuueM. Qene-
pasibHEle OpraHbl HCHOMHUTENBHON BNaCTH BIPaBe H31aBaTh TAKHe aKThl,
€CITH OHM YTIOTHOMOYCHBI OCYIUECTBAATL PYHKLMH 1O BbIpaboOTke rocy-
JAAPCTBEHHOM MOTMTHKH H HOPMATHBHO-TIPaBOBOMY PETyITHPOBAHHIO B cde-
pe HanoroB U c60poB H B cdepe TaMOKeHHOTo aena. TaKMMU opraHamu
asnslotcs [pasutensctBo PO 1 Munucrepctso dusancos PP. Ho B mo-
6oM ciyuae Bce 3TH aKTh! HE MOFYT M3MEHATh HWIH AOMOIHATS 32KOHOAA-
TENbCTBO O Hanorax u cbopax. Geaepashbie OpraHel UCTIOTHUTENBHOM Bia-
CTH, YTIOJTHOMOYEHHbIE OCYLIECTBIIATH PYHKLIMH 10 KOHTPOJIIO U HAA30pY B
06s12cTH HaTOTOB K C60POB 1 B 0612CTH TAMOKXEHHOTO /IEN1a, K MX TEPPHTO-
pHalbHbIe OpraHbsl BooOLIe JIHILIEHD] NPaBa H3aBaTh HOPMATHBHbIE MPABO-
Bble aKTBI IO BONPOCAM Hanoros H cGopos.

KBOIIPOCY O BBUMAHHUU MECTHbBIX
HAJIOT'OB M1 CBOPOB

FO.M. Yepckasn

Peanu3auns KOHCTUTYLIMOHHBIX rapaHTHI CaMOCTOATENILHOCTH Mec-
THOIO CaMOYIpaBIEHHA BO MHOTOM 3aBUCHT OT 3aKperieHHA B GlomxkeT-
HO-HAJIOrOBOM 33aKOHOAATENBCTBE AOCTATOUHBIX ¥ CTAGHILHBIX HCTOY-
HHUKOB I0XOIOB MECTHBIX Gl0KeTOB. B 3T0l CBA3K OrpoMiHoOe 3HaUeHUe
npuobperaeT Npouecc B3MMaHHA MECTHBIX HANOTOB H CGOPOB, KOTOpBIE
COCTABJIAIOT rapaHTHPOBAKHYIO HYaCTh COGCTBEHHBIX JOXOLOB MECTHBIX
6romkeToB.
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HHE YKa3aHHBIX IUlaTexel 8 CHITy 3aKOHa OCYLIECTBISETCH HAJIOTOBKIMH
OpraHamy Ha OCHOBE JAHHBIX, NPEAOCTABNIAEMbIX PA3THUHBIMY CyObekTa-
MH, OCYIHECTBJIAIOMMH YUET H (MIM) PErHCTPALMIO MMYLLECTBA, ABJLAIO-
weroca 0GBEKTOM HalOroo6NoXKeHHA, a TaKKe HoTapuycamu® . Mexay Tem
HamaKe 06a3anHoCTH HHPOPMHPOBATH O hakTaX BOSHHKHOBEHHA 0OBEK-
TOB HANOTOOON0XKEHKA HE BCETA rApaHTHPOBAHHO MO3BOMAET OCYIECTB-
JIATh BIHMaHHE 00A3aTeNIbHBIX N1aTexKeH, Tak KaK B HEKOTOPhIX CITyHaAX 3TO
MOCTABJNIEHO B 3ABHCHMOCThH OT OCYLISCTBIIEHHS HaNOTOMIATENbIINKAMH
JeHCTBHHA N0 pErucTpalli HEABIDKHMOCTH.

JeiicTByrolLee 3aKOHOAATENLCTBO, PETYAMPYIOLIee NOPAAOK PErucTpa-
MK 06BEKTOB HANOro0GN0KeHUA® , He COfEpAHT 0693aHHOCTH HAJIOTOIUIa-
TENbLIHKA [10 OCYILECTRIEHHIO Tako# peructpauni. bonee Toro, cr. 15 3axo-
Ha P® ot 11 oxrmabpa 1991 1 Ne 1738 - | «O nnare 3a 3emymo»’ nipsaMo onpe-
AeNsNa, YT0 OCHOBAHUEM [UIA YCTAHOB/IEHNA HANOra ABNAETCA TOKYMEHT,
YOOCTOBEPAIONIHHA NPaBo COOGCTBEHHOCTH Ha 3eMeNbHbIH y4acTk. Bo3Huk-
1IyO <U1a3efKy» B 3aKOHO/IAaTEMbCTBE KHET PETUCTPALIKMH - HET JOKYMEHTa -
HET HAJIOra) B OTHOUIEHWH HEKOTOPBIX HANOTOTUIATEIbIMKOB YeTparun BAC
PO . Mesxuy Tem akThi cyaeGHON HHCTAHUMM ABAKIOTCS MHANBHITYaIbHEI-
MH, 2 TAKXKe HMEIOT CITY JIMLID B OTHOLIEHUH HANOra Ha 3eM0. Beixoa u3
CAOXKHBILEHCA CHTYAIIMH BHAMTCA B CO3IaHMHU COOTBETCTBYIOILIETO MPaBo-
BOTO PeXUMa C TAKMMH YCIOBHAMH JUIA HAJIOTOTUIATEIBIIHKA, [IPH KOTOPHIX
obecneunBacTCA He TONBKO HaiexKallee oopMieH e rpaxaaHCKo-pa-
BOBO# CHIEJIKH, HO H BbINONHEHHE HHCKaNbHON 0043aHHOCTH.

Bo3HHKHOBEHHE 00A3aHHOCTH M0 YIaTe OKIAAHLIX HATOrOB, TOMMMO
«TPaJHULHOHHEIX» OOCTOATE/BCTB, 3AKOHOKATE b CBA3BIBAET C NONYUEHHEM
HAOTOIIATENBIIMKOM HANOTOBOTO YBEJOMICHHS, HATPABNEHHOTO HAJIO-
TOBbIM OpraHoM He nolaHee 30 aHe# K0 AHA HACTYIUIEHHA CPOKA TUIATEXKA

SCwm.n.5cr 83;n. 4,7 ct. 85 HK PO.

¢ Hanpuuep, deaepanshstt 3akon PO or 21.07.1997 . Me 122-03 «O rocynap-
CTBCHHOH PETHCTPAUMH NPaB HE HEABHIKUMOC MMYLIECTRO M CAENOK C HHM» //C3 PO,
1997. Ne30. Cr. 3594.

7 Bepomocn CHIL n BC PCOCP. 199]1. Ne 44. C1. 1424; Beaomocth CHJ1 » BC
PO. 1992. Ne 10. Cr. 469; Ne 34. C1.1976; C3 PO. 1994. Ne 16. Cr. 1860; 1995. Ne 35.
Cr. 3503; 1996. Nel. Cr. 4; 1997. Ne 26. Ct. 2954; Ne 47. Ct. 5342; 1998, Ne 1.
Cr. 5; 1998. Ne 30. Ct. 3613; Ne 31. Cr. 3810; Ne 44, C1. 5392; 1999. Ne 1. Ct. 1; 2002.
Ne 30. Cr. 3027; 2002. Ne 30. Ct. 3033; 2004. Ne 34. Ct. 3531.

* OTCYTCTBHE JOKYMCHTA O NpaBe NOJb3OBAHWA 3EMIICH, MONY4CHHUE KOTOPOrO 3a-
BHCHT WCKJTIOYHMTENbHO OT BONCHILABNCHHA CAMOI0 NOMB30BATEAS, NpH PaKTHYECKOM
NONBIOBAHUH HE MOXET CIIY’KHTb OCHOBABHHEM JUIS OCBOGOMNIEHHA €M0 OT YNMAaThi HANO-
ra Ha 3emmo. [Tocranosnenue [Npcananyma BAC PO ot 14 oxmabpa 2003 m Ne 7644/
03 // Bectux BAC Pd. 2004. Ne 2.

120



ECTECTBEHHO, 4TO TaKHe YNyLIEHHs HE CIOCOGCTBYIOT YKPETUIEHHIO IUTaTex-
HOM AMCLMIUIHHDBI ¥ OJPbIBAIOT JOBEPHE HATOTOIUIATE IBIIHKOB KaK K HHCTH-
TYTY B3MMaHHs 00s3aTeTLHBIX UIaTexei BOOOLLE, TaK M K HATIONOBLIM OpraHaM
B yacTHOCTH. [IpeacTasnsercs, 4To B JaHHOM CJTyyae BKTIOUEeHHe B 1. 4 CT. 57
HK P® orosopku 06 oTcpouke no yruiate Hanora Ha NepMoz 3aaepiKu Ha-
TMPaBNEHHA HAOTOBOIO YBEJOMIIEHHS MOITIO Gl BOCCTAHOBHTH CHPABELTH-
BOCTb [TPOLIeAyPbI B3MMAHHA COOTBETCTBYIOLIEN0 00A3aTENBHOTO IUIATEXaA.

Ha3pantsle o6cTosATENBCTBA M HECOBEPILICHCTBA 32aKOHOAATEbCTBA HE
HCYEPIBIBAIOT BCEX NMpoGieM B3UMaHUA MECTHBIX Haloros M cbopos, Ho
SIBJSIIOTCS CAMBIMH PAcNpOCTPaHEHHBIMH, MELIAIOUMMH HaJieXKaleMy
HCTIO/IHEHHIO HAJIOTOBBIX 00A3aTENbCTB.

HEHAJIOT'OBBIE JJOXO/IbI B BIOI)KETHOM
CUCTEME POCCHICKOM ®EJEPAITNH

IL.A. IIanun

Ilns ocywmecTBaeRMs cBouX (DyHKLMH rocynapcTsy HeoOxoaumbl ¢u-
HaHCOBbIE PeCypChi, HCTOYHWKOM KOTOPBIX ABJIAETCSA 4aCTh HALMOHANBHO-
o 10X0Ma CTpaHbl. B pe3ynbTate rocynapcTso pacnonaraet CoOGCTBEHHBIMH
10X0JaMH, HaXOIALUMMHUCS B PaclOPSIKEHUH OPraHOB roCyapCTBEHHOM
Biacti Poccuiickoit @enepauny, a Taxxe ee cyobekro, CoGCTBEHHBIMH
[0XOaMH HAJEJIAIOTCA H MyHHUMITAIbHBIE 06pa30BaHHs, pacIOpUKEHHE 1
ynpaB/IeHHE KOTOPLIMH OCYLLUECTBIAIOT OpPraHbl MECTHOTO CaMOyIpase-
uuA. Takum 06pa3oM, rocyaapCTBEHHbIE HOXOIb €CTh YaCTh HALIMOHAJILHO-
ro JOX04a CTpaHbl, HaNMpaBlieMas B MPOLECCE €ro pacrnpejesieHus u
fiepepachnpeielieHHs Yepe3 palInyHbie BUABI AEHEXHBIX NOCTYIUIEHHH B
pacnopsKeHWe rocyAapcTBa i Co3aHuA PpuHaHCOBOM 6a3bl Bcex obie-
CTBEHHO-TEPPUTOPHATBLHLIX 06pasoBaHHi.

Buael rocynapcTBeHHbBIX M MECTHBIX JOXOAOB, HX CUCTEMA, NPABOBOM
pexXUM periaMeHTUpOBaHb! 3aKoHoaTenbcTBOM. K unciy aktoB o6uero
3Ha4YeHUA OTHOCHUTCA BrokeTHBIN kopeke PP, ycTaHaBIHMBAIOILMIA OCHOB-
HbIE NOJIOKEHHUA H OTHOCUTEIBHO HEHAIONOBbIX LOXO0B GIOIKETOB BCEX
yposHe#. HoBoe GpopMupoBaHH1e HEHAIOTOBBIX JOXOAOB H HX HCTOYHHKOB
ycTaHoBieHO PenepanbHbiM 3akoHOM oT 20.08.2004 1 Ne 120-D3, scTynus-
MM B CHITy € | sHBapsa 2005 .

Henanorosbie 10oxofisl, ABAAACH COCTaBHOM 4acTh0 COGCTBEHHBIX J10X0-
A0B GlO/KETOB BCEX ypOBHEH, He MMEIOT NOCTOAHHOrO GHCKAIBLHOIO Xa-
pakTepa, TBepAO (PMKCHPOBAHHbIX cTaBOK. HeHanorossie Joxombl MOTyT
HOCHTB 06a13aTebHbII H HeoOA3aTeIbHBIY XapaKTep, B3UMaThCA Ha 106po-
BOJILHOIM W IPUHYAWTENLHON OCHOBE. JIJIsA HHX He OMnpeNeNeHbl KOHKPETHbIE
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BOB; B) IOXO/Ibl OT MPOAAXKH JOHAOB, 36MJIU ¥ HEMATEPHAIBHBIX AKTHBOB;
T) ¥MHbIE OXOBI OT NPOAXH U pETH3ALHH.

OT1aenbHO BBIACIAIOTCA JOXOABI OT IUTATHBIX YCNYT, OKa3bIBAEMBIX COOT-
BETCTBYIOLIHMH OpraHaMH rocyfapCTBEHHOM BJIaCTH M MECTHOTO camo-
yIpaBJieHHs, a TaKxke GIoKeTHBIMH YupeXxAeHUAMH. HeHanorosnimMu ss-
NSIOTCA CPEJICTBA, NNOMYYEHHBIE B Pe3yJIkTaTe IPUMEHEHHA MEp IopHadec-
KOif OTBETCTBEHHOCTH, B TOM YHCJI€ WTPadbl, KOHPUCKALIHHA, KOMIICHCALIUH,
CpPEeACTBA 10 BO3MELICHHIO Bpeaa, APYTHe CyMMBI IIPHHYIHTEIBHOTO H3bA-
THSA, 4 TAKXKE HHbIE HEHANIOTOBBIC AOXOBI.

HeHanoroBbie 40XO0AbI ~ 3TO JOXO/(bl, 3a4HCAAEMbIE B GIOMKETHI B COOT-
BETCTBHM € 3akoHOAATENbCTBOM Poccuiickot Penepatinm. [Topsaaok ux ycra-
HOBJICHHA, HCYMCTIEHHA U B3UMAHHS PETNIAMEHTHPYETCs KOMILIEKCOM HOp-
MaTUBHBIX JOKyMeHTOB. Hanpumep, Mopsgok NepeyrcieRuA CpeacTs, Mo-
JIyqaeMbIX B NOPsAAKE NPUBATH3ALIHH NOCYAapCTBEHHOTO WIM MYHHLHMNATb-
HOrO UMYILLECTBa, ONpeAenaeTCa 3akoHoaarenbcTBOM Pocculickoit dene-
palMH 0 IPHBATH3ALMH, CPeCTB LITPadHOro XapakTepa - 3aKOHAMH O B3U-
MaHUM QHHAHCOBBIX CAHKLMHA.

B coOTBETCTBUM C 3aKOHOJATENBCTBOM CHCTEMY TOCYAapPCTBEHHBIX U
MeCTHBIX A0x040B Poccuiickoit deaepanny MOXHO OLEHHBATEL KaK eiM-
HY10, NOCKO/IbKY B POCCHHCKOM 3aKOHO/ATENBLCTBE ONPEACIAIOTCA BCE BHIDI
rOCYapCTBEHHBIX M MECTHbIX A0X0A08. [IpescTapisa eqHHYIO CHCTEMY, rO-
CYJapCTBCHHbIE M MECTHBIE HEHANIOTOBbIE JOXOAb] HE OHOPOAHKI. B ocHo-
BY KJIaCCH(UKALUMH MOTYT OLITH NONOMXKEHB! pa3MuHbie OCHOBaHMA. Tak,
T10 TEpPUTOPHANIEHOMY MPH3IHAKY HEHANOTOBBIE AOX0/1bI TOAPA3ACIIAIOTCA
Ha edepanbHble, PETHOHANILHBIE Y MECTHBIE.

Hewnanorossie noxofpl Beex 6101xeToB GOPMHUPYIOTCA B COOTBETCTBHH
cocrT. 41 - 46 BromxetHoro xoaekca P®. Heixe cT. 51 BromkeTHOro kogekca
P®, onpeaensrolijas HeHaNOroBbIie KOX0AB! dedepanbHOro OrofKeTa, pac-
WIMPEHA 32 CYET AOMNOJHUTEIbHBIX MCTOYHHKOB HEHAJIOTOBLIX IOXONOB, a
TAKOKEe HEKOTOPRIX IOXOJ0B, paHEe OTHOCHMEIX K HAJIOTOBBIM IuiaTexam. K
JIONMOJIHUTENBHBIM HEHANIOrOBBIM A0XOJAM OTHECEHDI:

- M¥LEH3HOHHBIA cOOp Ha NPOM3BOJCTBO U 06OPOT ITHIOBOTO CIIUPTA,
anKoroJibHOR M ciupTocoaepxalleil poxyKuMy - no Hopmatusy 100 npo-
LIEHTOB;

- IPOYHE NNLIEH3NOHHbIE COOPLI - 0 HopMaTHBY 100 NpouEeHTOB;

- TAMOXEHHbIE MOLUTHHLI H TaMOXEHHbIE cOOpb! - o HopmaTHRy 100
TIPOLICHTOB;

- TUIaTEXH 3a NOJb30BAHHE JIECHBIM QOHAOM B 4aCTH MUHMMANIbHbIX
CTaBOK [L1aThl 32 APEBECHHY, OTITYCKAEMYIO Ha KOPHIO, - 10 HopmaThsy 100
HPOLIEHTOB,;
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JIUTh OHOJKETHBIE IPABOOTHOLUEHHSA, BO3HUKAIOUIHE MPH OCYILECTBAEHHH
GIOKETHOrO MpOLEcc, B KOTOPbIX Obl COBMECTHO Y4acTBOBaJid OPraHbl
BJIACTH pasHbiX YpoBHeH. BepoATHO, k TAKHMM Clly4asiM OTHOCHTCSH BBEAEHHE
BpEMEHHO# ¢prHaHCOBO aMUHICTpaurK. bonee Toro, AeATENLHOCTE MO
OCYLIECTBICHHUIO GIOIXeTHOro npouecca pasHoobpasna. OHa COCTOMT B
MPHHATHH 3aKoHa (peLIeHUA) O GIOKETE, YTO PETYINPYETCA, B HaCTHOCTH,
HOPMaMM 1OCYapCTBEHHOIO NPasa, B MPEAOCTABIEHNH BIOHKETHBIX Kpe-
JHTOB, OCYLIECTRICHHH rOCY1apCTBEHHBIX U MyHHIMIANbHEIX 3aHMCTBOBA-
HU#, BblAaYe rocyapCTBEHHBIX ¥ MyHHLIMIIAJIbHBIX TapaHTHH, 910 perynu-
pyeTcs B TOM YHCJIE H HOPMaMH IPaXXaHCKOTO MpaBa.

Hcxons 13 U3N105)KEHHOTO, MOXKHO MPHHATH K BHIBOLY, 4TO MEXKOIOMLKET-
HbI€ OTHOLUCHHA ABJIFIOTCA HE TOALKO GIOIKETHBIMH IPABOOTHOLIEHHAMH,
XOTA ¥ BO3HHKAIOT 1O NoBoAy GromxeroB. OHu npeacTapisaoT cobol coBo-
KYTIHOCTh BHAGB NPaBOOTHOILEHHU#H, yperynHpOBaKHbIX HOPMaMH pasiiny-
HBIX OTpaciieit NpaBa, KOTOPBIE BXOAAT B PEAMET [IPABOROYO PEryaupoBa-
HUS TOM WM KHOM OTPAC/H K PETYTHPYIOTCA NPHUCYLIHM e MeTOAOM. Mex-
6IO/KETHBIE OTHOILEHHSA MpeACTaBNAloT co0ol KoMIeKkcHbIH NpaBoBoit
MHCTHTYT, COBOKYIHOCTb OOILECTBEHHBIX OTHOINEHUH, PETYIIUPYEMEIX pa3-
JMYHBIMM OTpacAsMH npasa. OObeAMHAIOLIMM HAYaNoM NS BblOETEHHA
TaKOTO MPABOBOTO MHCTHTYTA ABNAIOTCA 0COOBIN cyObeKTHBIH cocTas ero
Y4YaCTHHMKOB M BOTIPOCHI, I PELIEHHst KOTOPBIX OHU BOIHUKAIOT.

TI'OCYJAPCTBEHHASA INIOJJIEPXKKA CYBBEKTOB
UHBECTHIIMOHHOM AEATEJLHOCTH
(o maTepuanam Tomckoit 061acTH)

P.B. Kaaeros

HHBECTHLIMOHHAsA AEATENLHOCTD ABAACTCA BaXKHENLIEH COCTaB/IAIOWEH
SKOHOMHUYECKOH ACATESILHOCTH B LIEJIOM, ¥ OT HEE 3aBHCAT NEPCIIEKTHBLI
Pa3BUTHSA BCEH IKOHOMUKH. B CIIOXHMBHINXCS YCIOBUAX HHBECTHLHOHHAA
NeATeNbHOCTE UMEET CBOK OCOOEHHOCTH, 00YCIORIEHHBIE CTPYKTYPHBIMU
npeofpa3oBaHUAMK B 3KOHOMHKE Poccun (MHQMALMA, HECOBEPUICHCTBO
3aKOHOJATENBCTBA, HEPA3BHTOCTh COLMANLHON HHGPACTPYKTYphI, HEAOCTa-
TouHoe HHopMaLHOHHOe oGecneueHue). B peuennn atvx npobnem Bax-
HY'O POJTb UIPaeT JeATeNbHOCTL OPraHOB FOCYAApCTBEHHON BAACTH Cy0bek-
ToB Pocculickol denepaiivy, HanpasnerHas Ha ofecrieueHue rocynap-
CTBEHHO} NOLAEPKKH HHBECTOPOB.

B cucTeMe HHBECTULIHOHHOTO 3akOHONATENILCTBA Poccuiickoi Pepepa-
UMK HEOOX0JUMO BbIAENATH 001IMe HOPMAaTHBHO-IIPABOBbLIE aKThl, @ TAKXKE

CrELIMaJIbHbIE, PErYIHPYIOILHE OTACAbHBIE BUAbI OTHOMIEHHH 1TO HHBECTH-

148



18 mapta 2003 r. Ne 30-O3 «O npeaocrasieHHM ZOTNIOJHHTEILHBIX HAJIOTO-
BBIX JIBTOT OPraHH3aluAM, OCYILECTBIIAIOILNM HHBECTHIHOHHYIO A€ATEb-
HOCTh Ha TeppuTopuH Tomcko# oOnacTi? 1o yruiate Hajora Ha npUGBUIb,
HAJIOTa Ha MMYILIECTBO OpraHU3alluii;

- MpeocTaBIe HUE OXODKETHBIX KPENMTOB B COOTBETCTBHH C ACHCTBYIO-
IIKM 3aKoHo#aTenbcTBoM Poccutickoit ®eaepauuu. Oto dopma dHHAHCH-
poBaHus OIOKETHBIX PAacxo/10B, KOTopas NpeAycMaTpHBaeT peAoCTaBie-
HHeE CPeJICTB IOPUAMIECKHM JIMI@EM HITH APYroMy O10/KeTY Ha BO3BPaTHOMH
M BO3ME3THOM OCHOBAX

- IIpeOCTaBleHUe TOCYJAPCTBEHHbBIX rapaHTHR [is obecrieHeHHs 1c-
noJiHeH1s 0053aTeNbCTB CyObeKTa MHBECTHLIMOHHOM AEATEILHOCTH, BO3HH-
KaIOIIMX B IPOLIECCE PeAIH3aLUi MHBECTHLIMOHHbBIX NIPOEKTOB;

- o0ecrieueHKe 3aJI0rOM HCIONHeHUs 0053aTebCTB CyObeKTa HHBECTH-
LIMOHHOM Jes TeIbHOCTH, BO3HUKAFOILMX MPH PeAJIN3aLH RHBECTHLIMOHHBIX
HpPOEKTOB;

- ipeocTaBieHye cybeuamit (GrokeTHBIX CPEACTB, MPENOCTARIAEMBIX
Ha YCIIOBHSAX J01€BOr0 (PMHAHCHPOBAHUA LIENIEBLIX PACX0A0B) U CyOBeHIMI
(610mKeTHRIX CPEICTB Ha OCYIIECTBICHHUE ONIPee/IEHHBIX 1ETIEBLIX PacXo-
I0B) 18 GUMHAHCUPOBAHHA H PEANIN3aliMM MHBECTHLHOHHBIX [TPOEKTOB;

- IpeAOCTABIICHHUE IBIOT [0 apeHIe MMYILECTBA, HAXOILIErocs B rocy-
napctTBeHHoi cobecTBeHHOCTH Tomckoit obnacTu 1 Heo6x0AUMOTO 1A pea-
JM3aUMH UHBECTHLIMOHHBIX POekToB. CornacHo 061IaCTHOMY 3aKOHY HHBe-
CTOpaM, PeaTM3YIOIUINUM HHBECTHLMOHHEIE TPOEKTHI ¥ apEHIYIOLIMM rocy-
JapCTBEHHOE MMYILECTBO 00/1aCTH, Ha NEPHO/ CPOKaA OKYITAEMOCTH NPoeK-
Ta, HO He Gonee MATH JIET C MOMEHTA Npe/lOCTaBICHHS [TpaBa Ha MOMTyYeHue
roCyHapcTBEHHOMH NOAAEPHKH, YCTAHABIHBAIOTCS IbFOTHBIE CTABKH apeH/1-
HO aThi. OHM COCTABIAIOT 25 NPOLEHTOB OT pa3Mepa apeHAHOH I1aThl,
onpeaeleHHON HOPMaTHMBHBIMU NPaBOBBIMK akTaMu ToMcko# obiacTH.
Kpome Toro, B Neproa OKynaeMOCTH HHBECTHLIMOHHOTO NMPOEKTa 3eMelb-
HBIH y4aCTOK MOJKET OBITb 3aKperUIeH 3a MHBECTOPOM Ha NPaBE apeH/bI ¢
MIPaBOM TIOCJIEYIOUIETO BHIKYNA 3¢MEJIBHOTO YYacTKa B COOTBETCTBHH C
JeHCTRYIOIUM 3aKOHOATENLCTBOM;

- IpeAocTaBneHMe 610IDKETHBIX MHBECTHLIMM, T. €. JEHEXKHLIX CPEACTB,
BKJIaIbIBAEMbIX B 00 LEKTBI IPEANIPUHAMATENTLCKOH M (WITH) HHOI AeATeNs-
HOCTH B LENSIX NOJTy4eHHA MPUOLUTH U (WIH) JOCTHDKEHHA HHOTO ITOJIE3HOO
s¢dekra 3a cuer cpeacTB GrokeTa;

? Odmunansubie Benomoctd TocynapcreeHuoit Jlymsr Tomckod obnactu (cGopHuk
HOPMaTHBHO-NpaBoBbIX aktoB). 2003. Nell.
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MeHIaluuaM, He 00S3aHkl [IpeIBapUTEIIbHO BRIHOCHTh PELIEHHE O B3bICKa-
nuu Hanora. C IpYTOit - B CBOMX NOCTaHOBIEHUAX DeiepalbHble apOuTpax-
Hbl€ CyAbl NPU3HAIOT HE3AKOHHBIMH JeACTBHA HAJIOTOBBLIX OPraHOB N0 Ha-
JIOXKEHHIO apecTa Ha HMYLIECTBO JO MPHHATHA PEILEHHA O B3LICKAHHH 33
CUeT MMYLIECTBA HAJIOTOIUIATENbIIMKA-OPTaHH3aLHH.

[puHuMas BO BHMMaHue noaokeHus 1. 3 cT. 35 Konctutynuu PO o
TOM, YTO HMKTO HE MOXKET ObITh JTUIIEH CBOEro MMYILECTBa HHAYE KakK 1o
PEIIEHHNIO CY/iA, B OTHOIIEHMH PH3MYECKIX THLL - HANIOTOIATENbIIHKOB (Ha-
JIOrOBbIX ar€HTOB) YCTAHOBIIEH CyAeOHbI MOPAA0K JHOOBIX HANIOTOBAIX B3bIC-
kaHuit (11. 1 cT. 45 HK P®). MHad cuTyaums ckiaibiBaeTcs ¢ OpraHu3alisIiMu,
B OTHOIIEHUM KOTOPKIX PELIEBHs O B3LICKAHHH HAJIOTOB ¥ COOTBETCTRYIO-
LMX MeHEH NPUHUMAIOTCH HalOroBbIMH OpraHaMu B beccriopHoM (BHeCy-
ne6HoM) nopsake. Y3 3Toro nonoXkeHus BITEKAET U pAl APYyrUX NMpoLeccy-
IBHBIX MOJTHOMOYIHIT HATOTOBBIX OPTaHOB, CBA3aHHbIX C peaTH3alHeH npa-
Ba Ha BHecyaeOHOE B3BICKAHHE CYMM HalIOTOBbIX rularexell m nexeil. B
4aCTHOCTH, 3TO OTHOCHTCH K NPHMEHEHHIO TaKo# Mepbl NpolecCyaibHOro
OpUHYXJIeHUs B ofccriedyeHde HCTIONHEHU o6a3anHOoCTel 0 yiaTe Ha-
7oroB U cbopoB, Kak apecT UMyINecTBa Ha ocHoeaHuu 1. 77 HK P®, Ilo-
CKOJIBKY HaJIOXEHHE apecTa CBA3aHO ¢ OTPaHUUEHUAMM IpaB 0013aHHOIO
cyObeKTa, ero Nopaaok AomxeH 6b1Th ueTko onpestened B HK PO u ocyine-
CTRIIATLCA NOJ HaA3opoM npokypopa. B aeficteyromem HK P®, Ha Haw
B3IJIA, UMEIOTCS CYMECTBEHHbIE HENOCTATKH MPAaBOBOTIO PEryAHpPOBaHHA
OCHOBaHHH NPAMEHEHUA JaHHON MeEpsl TIPUHYXIEHHS, CBA3AHHbIE C BO3-
MOXKHOCTBIO MX Pa3JIMYHOTO OHUMAHKA. DTOT HEJOCTATOK yCTPaHAETCA
ITyTE€M NepeqHCIeHNS JIEMEHTOB HEOOXOIMMOH U 1OCTATOYHO#A COBOKYTI-
HOCTH OCHORAHUI /I HASIOKEHHUA apecTa, CPEH KOTOPLIX HY>KHO HAa3BaTh
¥ peiieHHe O B3bICKAHUH HAJIOTa, BBIHOCHMOTO pyKOBOAUTENEM (€ro 3ame-
CTHTENIEM) HaJIOTOBOTO OpraHa.

HmeroTcs, Ha HaW B3M4[, HEJOCTATKU H B IPABOBOM PeTylTMPOBaHHH
NPUOCTaHOBJIEHHA onepaluit o cueraM B 6anke. o npunarus HK PO B
OpaKkTHKe HATOTOBBIX OPraHOB NPHOCTaHOBJICHHE IIPHMEHANOCH KaK Mepa
BO3ACHCTBHA HA HANOICIUIATENBIUMKOB C NENbIO NPeceyeH s, npeKpaile-
HHA POTHBOMNPABHOIO AESAHUA - HEMPEACTABACHUA TOKYMEHTOB, CBA3AH-
HBIX C MCUMCIIEHVEM W YTUTATOM 00s3aTe IBHBIX INaresxeii B OtomkeT (1.6 1.7
3akoua PO «O nanorossix opranax Poccuiickoit denepaunu»). Toraa ycra-
HABJINBAJICH IPSAMON 3aMpeT UCIONH30BAHNA AAHHOM MepHI B Liesax obec-
MEYEHHA pellieHHA O B3IBICKAHUHN I[yTE€M (PE3EPBUPOBAHHA» CPEIACTB Ha
cuete. [Ipamo nporusononoxHo petaercs Bonpoc B HK P®: npuoctanos-
JIEHUE HAMpPAaBJICHO Ha MPOQUIAKTHKY COKPBITUA ACHEXHBIX CPEICTB Ha
cueTax B 6aHke 11 o6ecnedeHus MoCcneAYOUIENo UCTIONHEHHA PELLEHHA O
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