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Cly4yaeB, KOrja MpoMeJIEHUE B MPUMEHEHUU OPYXkUS CO3JAaeT HEMOCPEICTBEHHYIO OIlac-
HOCTb JJISl KU3HM JIIOJIEW MM MOXKET IMOBJeYb 32 COOOW MHBIE TSKKHUE TOCIEICTBHUS.
3aTpyIHEHUE BBI3bIBACT TPAKTOBKA OIICHOUYHOIO TOHSTHSA «HMHBIC TSKKHE TMOCIECACTBUSY,
CJIEIOBATEIHHO, HEOOXOAMMO KOHKPETU3UPOBATh, KAKUE MOCIESACTBHSI MOTYT TPAKTOBATHCS
3aKOHOJATEJIEM U B IAJIbHEHIIIEM NPABONPUMEHUTENEM, KAK «TIHKKUEY.

B-TpeTbux, NTOIKHBI OBbITH COOJIIOICHBI YCIOBUS O JEUCTBUTENBHOCTH HEOOXOIUMOM
000pOHBI.

B-ueTBepThIX, B ClTydae MPUMEHEHHS OPYKUS B COCTOSTHUM HEOOXOUMOM 0OOPOHBI HE
JOJIKEH OBITh MPUYUHEH BPEl TPETHUM JTUIAM.

3anper NpUMEHSTh OIHECTPEIbHOE OpPYKHE B OTHOILIEHUU JKCHILMWH, JIUIl C SIBHBIMHU
MpU3HAKaMH MHBAJIMIHOCTH, HECOBEPIICHHOJIETHUX, KOTJIa UX BO3PACT OYEBHJICH WM U3BE-
CTEH, 32 UCKIIIOUCHHUEM CIIy9aeB COBEPIICHHS UMH BOOPY>KEHHOTO JIMOO TPYIIIIOBOTO HAra-
JICHUSI, TAKXKE COJIEPIKUT B ceOe OleHOYHbIe MOHATHUS. [IpencraBusercs 3aTpyIHUTEIbLHBIM
JUISL TUIa, OOOPOHSIONIETOCsS OT OOIIECTBEHHO-OMACHOTO MOCATaTeIbCTBA, ONPEIEISATh BO3-
pacT WK UHbIE OCOOCHHOCTH JIMI]a B MOMEHT TICUXOTPaBMUPYIOIIEH CUTyalluk U B COCTOSI-
HUU CWJIBHOTO AylieBHOro BojHeHus. B . 14 [loctanoBnenus Ilnenyma Ne 19 conepxurcs
MOATBEPIKIAIOIICe JaHHBIN BBIBOJ TOJOXKEHUE: 0OOPOHSIONIEeECS JIUIO H3-3a TYIIEBHOTO
BOJIHEHHUSI, BBI3BAHHOT'O MOCATATEIbCTBOM, HE BCEI/Ia MOKET MPABUILHO OLIEHUTH XapaKTep
U OIMACHOCTh MOCATaTeNIbCTBA U, KaK CIIEJCTBUE, U30paTh cOpa3MepHbIe CIIOCO0 U Cpe/ICTBA
3aILUTHI.

HayuHble JesTean OTMEYAlOT OrpaHMYMTENbHBIA Xapakrep @3 «O0 opyxuu»?, uro
MOATBEPKAAIOT BBIIICYTOMSHYThIE HOPMBI, B CBA3M C Ye€M HEOOXOAUMO OCYIIECTBIIATH
JanabHEHIee COBEPIICHCTBOBAHKUE MOJIOKEHUN JAHHOTO (eAepalibHOr0 3aKOHA MPUMEHU-
TEIHHO K OCYIIECTBIECHUIO HEOOXOIUMON 0O0OPOHBI C TPUMEHEHUEM OPYIKHSI.

OCOBEHHOCTHU OFBEKTUBHOM CTOPOHBI, TIPEJIMETA
HNPECTYIUVIEHUSA, IPEAYCMOTPEHHOTI O ct. 175 YK P®

J.K. Byonosa, ctyaent TI'Y

Hayunwvui pyxosooumens — accucmenm C.11. Onayxas

[TpnoOperenne win cOBIT UMYIIECTBA, 3aBEAOMO JOOBITOrO MPECTYHHBIM IyTEM, —
HSKOHOMHUYECKOE MPECTYIICHHE, KOTOPOE BBICTYNAeT OOMIECTBEHHO OMACHBIM JICSTHHEM, OKa-
3BIBAIOLINM MAaryOHOE BIMSHUE Ha COCTOSHUE SKOHOMUKH B TOCYIapCTBE.

OObeKTHBHAsI CTOPOHA BBIIIEYKA3aHHOTO MPECTYIUICHUS MpeJICTaBIseT co0oi /1Ba ca-
MOCTOSITEIBHBIX JICSHHS, COBEPIIAEMBIX B OTHOILICHUU WMYIIECTBA: MpHoOpeTeHue u / wim

! Kazannes C.f1., Masypenko IL.H., Aatonos B.A. K Bonpocy obecredenns nudHOi 6e30MacHOCTH C HC-
nosik30BaHueM opyxus // BectHuk MockoBckoro yauBepcutera MB/] Poccun. 2018. Ne 3. C. 104-107.

205



COBIT. OTH JIEHCTBUS UMEIOT OTIAMYUTEIbHbIE IPU3HAKU: BO-TIEPBbIX, TO UMYIIECTBO, KOTOPOE
npuodOpeTaercss Wi cObIBaeTcs, Bcerja J00bITO MPECTYNHBIM IIyTE€M; BO-BTOPBIX, JaHHBIE
NEMCTBUS HE SIBJIAIOTCA 3apaHee 0OCIIaHHBIMU — JIUI0 HE 00€1alio cieaaTh 4To-I1100 U3 BbI-
IIEHA3BaHHBIX JEHCTBUHN JINLIaM, KOTOpPbIE JOOBIBAIOT 3TO UMYIIECTBO MPECTYIHBIM ITyTEM.

[Ton mpuobperennem miu cOpiToM umymiectsa B ¢r. 175 YK P® crenyer nonumars
T100y10 GopMy BO3ME3IHOIO WM 0€3BO3ME3THOTO MOJYUYCHHS WM Nepeaadyd UMYIIeCTBa,
3aBEJOMO J0OBITOrO MPECTYNHBIM MyTem®, Takum 06pa3zoM, MPHOOPETEHHE — 3TO Mepeada
B COOCTBEHHOCTb JIpyTOMY JIMILY C BO3MOKHOCTBIO PE€aIM30BbIBaTh BIaJCHHE, M0JIb30BAHNE
U pacropskKeHHe B HEOrpaHUUYEHHbIX 00beMax. B 1aHHOM ciyyae, Ha MOM B3I, HEOOXO-
MO TIPOBECTH pa3rpaHUYCHUE C MPUOOPETEHUEM B IPaKIAHCKO-TIPaBOBOM cMbicie. Ca-
MO€ IJIaBHOE OTJIIMYHE 3aKIH0YAECTCS B TOM, YTO B IPakIaHCKHUX ITPAaBOOTHOIIECHUAX HA BEIb
MMEIOTCS 3aKOHHBIE IIPaBa, KOTOPble COOCTBEHHUK MOKET CBOOOHO peanu3oBbiBaTh. K 3a-
KOHHBIM CIOCO0aM MMOJyYeHHUs] UMYLIECTBA MOKHO OTHECTH, HAalpUMEp, JOTOBOP KYIUIM-
IIPOJIaXkKH, IOTOBOP MEHBI, IOTOBOP JAapEHMS U Jp.

COpIT-nIEpEaya JUIy UMYLIECTBA, 3aBEOMO JTOOBITOTO MPECTYHHBIM IyTEM, — 3TO
COBEpIIECHNE JEMCTBUI, HAIIPABIEHHBIX HA IIEPEXO0/ BEIM OT HE3AKOHHOT'O BJaJeNnblia K Apy-
romy juiy. [loHATHE «OTUyXIE€HUE» B JAHHOM KOHTEKCTE HEYMECTHO, TaK KakK y CyObeKTa
HET 3aKOHHBIX IPaB Ha MMYLIECTBO, a 3HAYMT, BJIAJENIBIEM OCTAETCSA TOT, Y KOO MMyLIe-
CTBO OBLJIO M3BATO HE3aKOHHBIM IyTE€M, HO TOT, KTO MPHHSJI 3TO MMYIIECTBO, MOIY4aeT
BO3MOXXHOCTb PeAJIN3alM 3aKOHHBIX IIPABOMOYMM B OTHOILIEHUU UMYILECTBA.

B oTnnune oT MHBIX SKOHOMUYECKUX MPECTYIJIEHUH, B YACTHOCTH OT MPECTYIUICHHUS,
npenycmorpeHHoro cr. 174 YK P®, Her nenm npuaaTe NpaBOMEPHOCTH MPABOMOYHUSM
B OTHOUIEHUH 3TOT0 UMYIIECTBA.

CrnemyeT OTMETHUTb, YTO COBEPIICHHMIO YKA3aHHOTO MPECTYIUIEHUs BCErjaa Mpejle-
CTBYET COBEpIIECHUE MHBIX MPECTYIUIEHUI NMPOTUB COOCTBEHHOCTH, T.€. MPECTYIHOE 3aBia-
JIEBaHUE UMYIIECTBOM. [IpumepamMu MOTyT CIy>KUTh CIEAYIOIIHUE COCTaBbl MPECTYIUICHUN:
Kpaka, B34TKa, Tpabex u T.II.

[Ipenmer npectymnenus no cr. 175 YK PO, ucxons n3 1opuandecKon auTepaTypsl, —
5TO UMYILECTBO, KOTOPOE J0OBITO 3aBEOMO MPECTYIHBIM myTeM?. B YromoBHOM Koaekce
HET MOHATUS «UMYIIECTBO», MO3TOMY Lenecoodpa3Ho oopatutbes K 'K PO, xors B Hem
TOKE HE COJIEPIKUTCA JIETAJIbHOTO HEOOXOJUMOTr0 OIMpeNeseHus, OJHAKO €ro0 MOKHO BBIBE-
ct u3 cr.cT. 128, 129 'K P®. Takum 00pa3oM, UMYLIECTBO — 3TO MaTEpUAJIbHbIE U HEMa-
TepUajIbHbIE O0BEKTHl MMYIIECTBEHHBIX IPaB, KOTOPbIE MOTYT CBOOOJHO OTUYKIAThCS H
nepeaaBaThbcsl OT OJIHOTO JIMLA IPYTUM, T.€. y4acTBOBATh B rpakJaHcKoM oboporte. YTo Ka-
caeTcsl TOJIKOBAHMSI UMYIIIECTBA MPUMEHUTEIBHO K pacCCMaTPUBAEMOMY MPEAMETY MPeCcTy-

! Cm. m.16 Tlocranosnenus Ilnenyma Bepxosrnoro Cyma P® or 07.07.2015 Ne 32 (pexm. ot 26.02.2019)
«O cyneOHOI MpaKTUKe O JeiaM O JIerajdu3auui (OTMBIBAHWH) IEHEXKHBIX CPEACTB WM WHOTO UMYIIECTBA,
MIPHOOPETEHHBIX MPECTYITHBIM ITyTEM, ¥ 0 TIPUOOPETeHNUH WK CObITe NMYIIECTBa, 3aBEIOMO OOBITOTO Tpe-
ctymHbIM TTyTem» // Koncymerantllnroc : crpaB. mpaBoBas cuctema. Bepcus Ilpod. M., 2023. Pexxum mo-
CTyma: ToKaibHas cethb Hayd. 6-ku Tom. roc. yH-Ta.

2 YronosHoe TipaBo P®. Kparkuii kypc : yue6uuk / Hayu. pen. E.B. Braros. M. : TIpocmekT, 2021. 545 c.

206



JICHUSI, TO IPEAMETOM IPU3HAETCS UMYIIECTBO, Yallle BCEro 3TO JABM)KUMBIC BEIIU, a TAKKE
IIEHHbIE OyMaru u JIHEKHbIE CPE/ICTRA.

OnHaKo CTOUT OTMETHUTh, YTO HE JI000€ JBIKUMOE UMYIIECTBO MOXKET OBITh IIpeaMe-
TOM TIPECTYIUICHHS: TaK, HEJb3s OTHECTH K MPEAMETY BEIU, U3bAThIC U3 000pOTa, HAIPH-
Mep JIparolieHHbIE METaJUIbl, OPYKHE, HAPKOTUUECKHUE CPEACTBA U APYro€ UMYIIECTBO. DTH
BEILHU SBJISIIOTCS MPEIMETaMH CAaMOCTOSITEJIbHBIX COCTABOB MPECTYTUICHU.

Ha ocHOBaHWU BBIIIECKa3aHHOTO MOXKHO CJiejaTh BBIBOJ, YTO COBEPIICHUE JTAaHHOTO
MPECTYIUICHUS HECET MOBBIIICHHYIO OMAaCHOCTh JUIsl TpaXkJaH U TOCYyJapcTBa, TaK Kak
HapyIIAKTCs HOPMBI HE TOJIBKO YTOJIOBHOTO, HO U IPaKIaHCKOTO 3aKOHOIaTENIbCTRA.

INPOBJIEMBI IPUMEHEHUA OI'PAHUYEHUA CBOBO/IbI

JL.J. Bapransn, crynenr TT'Y

Hayunwii pyxosooumens — kano. 1opud. Hayk, cm. npenoodasamens A.JI. Aeabexsan

Orpanunuenue cBOOObI SBISIETCS BUAOM YTOJOBHOTO HaKa3aHMs, MPELyCMaTpUBAIO-
MM HaJIO)KEHHE Ha OCYKJACHHOT'O IPYIIIbl OrpaHUUYEHHH, IPEeyCMaTPUBAIOIIUX 3alpPET €ro
MEPEABMKEHUSI U OCYILLECTBIEHUE HAJ130pa 3a HUM.

Orpannuenue cBOOOJbI — OTHOCUTENIBHO HOBBIM BUJ Haka3zaHUs. OHO ObLIO BIEpBBIE
npeaycMoTpeHo B YrosioBHOM kojiekce PO (YK P®) 1996 r. OgHako Haka3aHUs, OTHOCH-
TEJIHO CBSI3aHHBIC, a TAKXKE IMPEIyCMaTpPHUBAIOIINE OTPaHUYEHHE CBOOOBI, BCTPEUAIOTCS
enle B JokymeHTax XI B., Hanpumep B Pycckoli mpasze.

[Tpo6eMbl IpUMEHEHHsI OTpaHUYEHHs] CBOOOABI YaCTO BO3HMKAIOT M3-3a MHOTOYHC-
JIEHHBIX HETOYHOCTEW B (popmynupoBkax nerctByromero YK, omubok cyna npu HazHaye-
HUU JTAHHOTO BUJA HakazaHus. Hampumep, cyabl pu Ha3HAUYEHWU OTPAaHUYEHUS] CBOOOIBI
HaKJIaJ(bIBAIOT CaHKIMH, HE npenycMoTpeHHblie cT. 53 YK P®. OTo 3HaunTensHo mpenst-
CTBYET M3BJICUCHHIO M3 JAHHOTO BHJAa HAKAa3aHUS MaKCUMAaIbHOW 3(P(PEKTUBHOCTH, CO3TAET
KOJUIM3UH ¥ TIPOYME TPOOIEMBI sl TpaBonpuMenuTest. T1o100HbIe HIOAHCH! IMMPOKO U3-
BECTHBI YUYEHBIM, MOATOMY B IOKTPUHE PACHPOCTPAHEHbI Pa3IUYHbIe TOUKU 3PEHUS, LIETbIO
KOTOPBIX SIBJISIETCSI MIPEAJIOKEHNE ITyTEN COBEPILIEHCTBOBAHUS JIEHCTBYIOLIETO YIOJIOBHOIO
3aKOHO/IATENIbCTBA.

VYuennie (C.A. bopoukos, M.T. Banees, A.U. JIpo3nos, P.B. Kom6apog, A.B. Opios,
E.O. OpinoBa, C.A. XomxanueB) HauOoJiee 4acTO BBLACISIOT CIEAYIOLUe NpoOIeMbl, CBs-

3aHHBIC C IPUMCHCHUCM OIrpaHUYCHUA CBO60I[BIZ

! KC: Cy}.‘[I:I BIIPpaBC€ KOPPCKTUPOBATH HAKAa3aHUC, 3alIpCiasd MOACYAUMBIM MMOCCIIATh ONPCACICHHBIC MECTA //
Ansokarckas Taszera. URL: https://www.advgazeta.ru/novosti/ks-sudy-vprave-korrektirovat-nakazanie-
zapreshchaya-podsudimym-poseshchat-opredelennye-mesta/ (mara obpamenwus: 11.03.2023).
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