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TEOPUSA U UCTOPUSA TOCYJAPCTBA
N MPABA, AIMUHUCTPATUBHOE ITPABO

M.M. )Kypasnes

ITPABOBASI OHTOJIOT' UA

[IpaBoBOE OBITHE SBISIETCS YaCTHIO OOMIET0 OBITHS denoBeka. CIoxk-
HOCTh BOIIPOCAa COCTOMT B OIpPEIENIEHMH TOW peasbHOCTH, B KOTOPOH
MposiBIIsAeTCA MpaBo. 1IpaBoBas peanbHOCTD CYIIECTBYET B IMIMPOKOM JIHA-
Ma30HE€ BO3MOXKHBIX TNposiBIcHMI. Hapsmy ¢ BHEImHEN pealbHOCTBIO,
MIPECTAaBICHHON UACSIMH, TEOPUAMH, CUCTEMON HOPM, COLMAJIBHBIX HMH-
CTUTYTOB (YUIPESKACHUH ), IIPAaBOOTHOIICHHUH, TIPaBO OOHAPYKUBAET ceOsI B
pPa3MMYHBIX CTWISIX NMPABOBOTO MBIIUIEHHUS (TICUXOJOrO-MHTYUTHBHOTO,
€CTECTBEHHO-TIPAaBOBOI'0, COLMOIOTHYECKOTr0, HOPMAaTUBHOTO U Ap.) Ilpa-
BOBasl PEAIbHOCTh BOCIIPOM3BOIMT CeOsl Takke M B Pa3IUYHBIX COITHO-
KyNnbTypaxX, TPaIULHsIX, FOPAINYECKUX TEXHUKAX OPraHWU3aAlNH COIHAIIb-
HBIX OTHOIICHWH, IOPUIMYECKUX S3bIKaX, UX OIHCAHWUHU, OOBSICHCHUH
oreHke. Bee 3t popMbl cymecTBOBaHUS TIpaBa U COCTABILIOT peabHbIE
00BEKTHI U TIPEIMETHI UCCIICIOBAHIH.

U3 Bcero pazHooOpasust ucropudeckux (GopM (pyHKIHMOHHPOBAHUS U
pa3BUTHS MPaBa MBI COCPEAOTAUMBAEMCS JINIIb HA UJIEAX, TEOPUSAX U Ya-
CTUYHBIX CHCTEMax HOPM. B CBS3M € 3THM BBICISIOT YETHIPE OCHOBHBIX
moaxona K (hOPMHUPOBAHHUIO OHTOJOTHH IIpaBa: €CTECTBEHHO-TIPAaBOBO;
MTO3UTUBUCTCKUH; COITUOIOTUICCKHIA; THOSPTAPHO-I0 PUATICCKUH.

beITHe TIpaBa, COrTaCHO OHTOJNOTHH E€CTECTBEHHO-TIPABOBOTO MOAXO0MA
COCTOHWT B JIBYX IPOTUBOIOIOKHEIX GopMax: B (popMe TOMTUHHOTO OBITHS
mpaBa (3T0 OBITHE ECTECTBEHHOT'O IpaBa) 1 B (hOpMe HEMOMIUHHOTO OBITHS
(31O CcyllecTBOBaHME MO3UTUBHOIO Mpapa). IMEHHO 3TO MPOTHBOPEUNBOE
€IIUHCTBO JIBYX CAMOCTOSTENBHBIX (POPM M COCTAaBILIET, IPH MEPBOM IIPH-
ONMIMKEHNH, CTPYKTYPY IPAaBOBOH peambHOCTH. Tako IyainCTHIeCKOH
TPaKTOBKH CTPYKTYPHI IpaBa MpUACPKUBAIICE pycckie (Grrocodsl mpasa
Havarma XX B. Takyro ke MO3UIMIO0 3aHUMAIOT PST COBPEMEHHBIX (DIIIOCO-
¢oB npaBa. VX KOHIIENIINS «OHTOIOTUIECKOH CTPYKTYPHI IIPaBa CTPOHUTCS
Ha COCIMHEHHWW ITO3UTHBHO-HOPMATUBHOW JIETaJbHOCTH C €CTECTBEHHO-
MIPaBOBOM CIIPaBEIMBOCTBIO. B € OCHOBE HAXOMUTCS OHTOIOIMYECKOE
pazmuue MEeKIy CYIIHOCTBIO U CYIIIECTBOBAHUEM.



BbIensitoTCs /1Ba OCHOBHBIX IMOJAXOa K OHTOJOTHH €CTECTBEHHOIO
npaBa. C mo3unuii IEPBOro €CTECTBEHHOT0 MpaBa CYIMIECTBYET KaK COBO-
KyITHOCTh HPaBCTBEHHBIX TPEOOBaHMUil, MPEIbSIBISIEMbIX K ACHCTBYIOIIE-
My TIpaBy, KaK HeKas MHCTAHIHS, JA0IIas eMy HPaBCTBEHHYIO OLICHKY C
TOYKH 3PCHHUS CIIPABEIITUBOCTH WIIH HECIIPABETUBOCTH.

C mo3unwmii BTOPOro MOAXO0Ja E€CTECTBEHHOE IPaBO IPOSBISET ceOs
Kak HeoOXommmas W HEM3MEHHas OCHOBa JICHCTBYIOIIETO IMpaBa, HE CY-
IIECTBYIOIIAs BHE €TO.

C mo3uIwii TOro W APYroro MOAXOAa, MPHHIUITEI M HOPMBI €CTeCTBEH-
HOT'O TIpaBa PacCMAaTPUBAIOTCS KaK PEAbHO CYIIECTBYIONINE W OONAJAI0T
0e3yCIIOBHOW HENPENOKHOCTBI0, KaTETOPUYHOCTHIO, HEMOIBIACTHOCTHIO
KOHKPETHBIM CHUTYalUsM (B TOM HYHCIIC M IPOU3BONY OTACIBHBIX JIHII),
HEOTBPATUMOCTBIO OTPHIIATENHHEBIX ITOCIEICTBHI MPU UX NTHOPHPOBAHUH.

CormacHo TpaJUIAOHHOW IMMO3UTUBUCTCKON (HOPMAaTUBUCTCKON) (op-
MyJie MPaBO IPEACTABISET COOOH COBOKYITHOCTh HOPM, YCTaHOBICHHBIX
WA CAHKITMOHUPOBAHHBIX TOCYIAPCTBOM.

[loHsATHE «IO3UTHBHOE TPABO» B IOPHCIPYACHIHHA OOBSICHSIOT IIO-
pasHomy. B mepBomM ciydae — 3TO mpaBo, ycraHOBIeHHOe (posited, given
its position) cyBepeHOM. 3/1eCh yIIOp MEeNaeTcss Ha BIACTHHIA (ToCymap-
CTBEHHBIN) XapaKTep MPOUCXOKICHUS IPaBa.

Bo BTOpoM cirygae ucxomsat u3 Gpriroco)CKoro mo3UTHBH3MA, HAIIPaB-
JCHUST WCCICIOBAHMS COLMUANBHON NEHCTBUTEIBHOCTH, OIHMPAIOMIETOCS
HA TIOJIOKUTENBHBIN (pisitious) ONMBITHRIA MaTepual, Ha (GakTel. TakuMu
(haKkTaMu BEBICTYIAIOT, IIPEXKIIE BCET0, HOPMBI mpaBa. [103UTHBHOCTE mpa-
Ba O03HAYAET, YTO OHO €CTh (PAKTUIECKH JICHCTBYIOIIEE IPaBO.

B 000oux crmydasx IOpHINYECKUil MO3UTHBU3M OTPHIAECT BO3MOKHOCTD
MTO3HAHUS OOBEKTUBHOM CYIIHOCTH IpaBa, HE3aBUCUMOH OT CyObEeKTUBHOM
BoIM 3aKoHozaTes. CBeleHne MpaBa K 3aKOHY B IUIaHE OHTOJIOTHH O3Ha-
9aeT, 4To OBITHE MpaBa B IMO3UTHBU3ME IPOSBISIETCS JHINb B PEATEHOM
CYIIECTBOBaHUU 3aKOHA, T.€. HOPMATHBHO-TIPABOBEIX aKTOB. PealbHOCTH
WX CYIIECTBOBAHMSI IPEICTABISCTCS B BHUIC TEKCTOB COOTBETCTBYIOIINX
o(uIHMANEHBIX TOKYMEHTOB, KOTOPBIE TPAKTYIOTCS KAaK HCTOYHHUKY IIPaBa.

OTM OOBSICHSETCS TOBHIIIEHHOS BHUMAaHWE IO3UTHBUCTOB (HOpMa-
TUBUCTOB) K HHTEPIPETAINH, IOPUANKO-JOTMATHIECKOMY TOJIKOBAHHUIO
tekctoB HITA, ¢ mo3umuii IMHTBUCTUKA U TEPMEHEBTHKH (TEOPHH TOJIKO-
BaHUS TEKCTOB). [Ipr ATOM BCe, UTO BRIXOAWT 3a MPEAEIHI TAKOTO aHAaJH3a
(HampuMep, COOTBETCTBHE IIpaBa KAKHM-JIIMOO BBICOKHM HCTHHAM) TPH-
3HAETCs HETTO3UTHUBHEIM, HEpEeaTbHBIM, HILTIO30PHBIM.



[oHATHITHO-CMBICTIOBBIE TIPOOIEMBI OHTOIOTUIECKOTO M THOCEOJIOTH-
YeCcKOro xapakrepa (CyLUIHOCTh U SBJICHHE MpaBa, HEOTUYKJaeMble IIpaBa
YeNoBeKa U T.JI.) IPU3HAIOTCS JIOKHBIMU CIOBAMU U MOIMEHSIOTCS MO3H-
THUBUCTCKUMH TIPEACTABICHUSAMH M3 JIMHTBUCTUKA. Hekoropbie aBTOPHI
MIONITH eIle Jaliee, mpemiaras peopMupoBaTs IOPUCOPYASHIIHIO C TI0-
MOIIBIO SI3BIKOBEIECHUS, OTKA3aThCS OT MOHATHUSA «IIPaBO» a OTPAaHUYUTHCS
CIIOBAMM «3aKOH», IOCKOJBKY, YTBEPKAAIOT OHHU, B PEaIbHOCTH HET OCO-
0oro sBIEHUS «mMpaBoy». TakuM 00pa3oM, MO3UTHBUCTCKAST OHTOIOTHS
mpaBa HOCUT ()EHOMEHOJOTHIECCKUH, (PaKTHUECKUH XapakTep U He MMEeT
Kak (heHOMEH (sBIIeHHE, (haKT NCHCTBUTEIBHOCTH) IIPABOBON CYIIHOCTH, &
HAIlEJICH JIMIIb HAa PEIICHHUE MPaKTUYECKUX 3a4a4 BIACTH.

Pemaromeli mpu4rHON MOSIBIEHHS COLMOJIIOTHYECKOTO MO3UTUBHU3MA
TTOCITY>KWJIA CYIIECTBEHHBIE CABUTH, MPONCXOAUBIINE B MTPABOBOM pETY-
mupoBaHuH Ha pyoexe XIX—XX BB., Korma HOPMEI MIpaBa HE IMOCIIEBAIN
32 CTPEMUTENBHO Pa3BUBAIOIMMUCS KATMTAINCTHYECKUMU OTHOIICHHS-
Mu. HeoOxomumo OBUIO U3MEHHTH MTPAaBOMIOHUMAHNE U TIEPEUTH OT Y3KO-
ro U1 HapacTalollero MaccHBa OOIIECTBCHHBIX OTHOMICHHUN IOpUANYIC-
CKOT'O O3UTHUBH3Ma K MUPOKOMY IOHHMAHHMIO TIPaBa.

Bompockl OHTOIOrMYECKOro MopsAAKa B pacCMaTPUBAEMON KOHIIECITIINN
MPaBOIIOHAMAHHUS 00CYKIAIOTCS B UETHIPEX HAIIPABICHHUSIX.

Bo-nepBbIX, coxpaHsieTcs MO3UTHBHOE INPAaBONOHHMAHHE, T.€. NPH-
3HAIOTCSA JCWCTBYIOIIMMH HOPMBI IIpaBa, MCXOMAIIME OT TOCYAApCTBa.
BwMmecrte ¢ TeMm ropuamdeckuil MO3UTUBU3M HE YUUTHIBAET APYTUX (HOpM
IpaBa MOMMMO 3aKOHO/ATEIbCTBA.

Btopoe HampaBieHue — conuoyiornyeckas IIKOona IpaBa, MPH3HAIO-
masi, 9YTO NEHTP THKECTH Pa3BUTHUSA NpaBa HAXOJUTCS HE B 3aKOHOAATEIb-
CTBE, a B peaJbHOM JKU3HU O0IIECTBa, B IPaBOOTHOMIEHUX. [IpaBo — 310
HE TO, YTO 33{yMaHO W 3aIllMCaHo, a TO, YTO MOJIYYHIJIOCh B JCHCTBUTEIb-
HOCTH, B IIPAKTHYECKON AEATEIBHOCTH aJapecaToB HOpM mpasa. Hopmsl
MpaBa MPEeACTABIIOT COOOH TOTBKO YacTh IpaBa, a IMPaBo HE CBOTUTCS K
3akoHy. [Ipu TakoM momxome OONBIIOE 3HAYCHHE TMPUAACTCS PEIICHISM
TOCYIapCTBEHHOTO amiapara, CyaeOHOi U apOuTpakHOH IPAaKTHUKE, CBO-
Oome CyIeHCKOro yCMOTpEHHs, M3Y4IeHUIO 3(PPEKTUBHOCTH MPAaBOBBIX
HOPM.

Tpetbe Hanpasnenue. [IpeObiBast B pa3IMIHBIX acCOIUANNSIX, KOPIIO-
panusx (cembsi, COI03bl, IPEANPUSITUS, IAPTUU U T.[.), JIOJU BCTYNAIOT B
o0IleHre W TPHU3HAIOT JCHCTBYIONINE TaMm IpaBmiIa Kak oOs3aTeIbHEIC
CTaHAapThl. DTH HOPMBI CTOPOHHUKH COLIMOJIOTMYECKOr0 MpaBOMOHUMA-



HUA Ha3bIBAIOT <OKUBBIM MIPABOMY, OTIMYAIOIIUMCS OT «KHMKHOTO». OHU
MPU3BIBATIN YICTUTH OONBIIOC BHUMAaHUE IEHCTBHIO TIpaBa, a HE €ro ad-
CTpakTHOMY coniepxaHuto. K Hopmam mpaBa OTHOCHUTBCS KaK K PyKOBOJI-
CTBY K JISHCTBUIO, a HE KaK K pa3 M HaBCETla YCTAaHOBJICHHOMY IIa0JIOHY.

UerBeproe HampaBJieHHE BKIIOYAE€T BOJIEBOW, CO3HATEIBHO-IIENIECO-
00pa3HBIN JTEMEHT MpaBa — MPaBOCO3HAHNE, BBICTYIIAIONIEE B BHJIE «HUM-
MepaTHBHO-aTPHOYTUBHOrO» dJeMeHTa TpaBa. OIHAKO TOCISTHUI Hie-
MEHT B paMKaX JIaHHOW IIKOJBI, OE3rPAaHHYHO PACIIUPSISICH, Hadall OTOXK-
JECTBIISIThCA C MHAWBUIYAIbHON IICUXUKOW YeIOBEKa U MOCTENEHHO C/1a-
€T CBOU MO3UIINH.

* hk

Britre mpaBa, cormacHo MMOEpTapHO-FOPHINICCKOMY TOIAXOAY, HpPO-
SIBIISICTCS B PETbHOM CYIIECTBOBAHHH IIPABOBOTO 3aKOHA.

OcHoOBY nuOepTapHOH TEOPUU COCTABISIET KOHIEIINS Pa3IHICHUS U
COOTHOIICHUS TTpaBa 1 3aKoHa. [IpaBo 1 3aK0H paccMaTpUBArOTCS KaK JBa
B3aMMOCBSI3aHHBIX M BMECTE C TEM Pa3IHYHBIX sBICHUS. Jlaxke pa3BuBa-
eTcs ujiest MPUOPHUTETA MpaBa IMepe 3aKOHOM.

[IpaBo HOCHT OOBEKTUBHBIN XapakKTep, CYIIECTBYET caMo Mo cebe u
CKJIaJBIBACTCSL U3 aHall3a BCE COBOKYMHOCTH (DakTOpPOB (IPHUPOIHOTO,
COITMANTEHO-TIONIUTHYIECKOT0, OOIIECTBEHHO-MCTOPUIECKOTO, dTHUECKOTO,
IyXOBHOTO, TICHXOJIOTHIECKOTO XapaKkTepa U T.A.) KOTOPEIE ONMPEIelsoT
MPaBOBEIC CBOMCTBa 3akoHA. [1o CYIIHOCTBIO MpaBa MOHUMAaeTcs (op-
MaJIFHOE PaBEHCTBO, KOTOpPOE BBIpaxkaeTcs B 3akoHe. DopmanbHOE pa-
BEHCTBO — 3TO YHHUBEPCANBHBIN MPHHITUIL, COCTABJIAIONINN, IO MHEHUIO
aBTOpa, KaK COJepKaHMe 3aKOHA, TaK M €ro MPUMEHEHHE, peai3aluio.

ITpu 3ToM npuHIKUIT (OPMATBEHOTO PABEHCTBA TPAKTYETCS KaK €IMHCTBO
TpeX KOMIIOHEHTOB — aOCTpaKTHO-(hOpPMAIbHOM paBHOW MeEpHI (HOPMEI);
CBOOOBI U CIIpaBeMMBOCTU. [IpaBOBOI 3aKOH CONEPKUT B cebe BCE TPH
JIIEMEHTA U BBICTYIAET B KadecTBe Hayiekamniei popmbl ObITHS Tipasa.

[IpaBo UCTOPHYHO, TaK KaK (PaKTOPHI, €O OMPEACISIONINE (COIraIh-
HBIE, DKOHOMHYECKHE, TIONATHIECKHE, TYXOBHO-KYIBTYPHEIC U T.1.), pa3-
BHBAIOTCA W OBITHE TpaBa OMOCPEIOBAHO MCTOPHYECKUM OIMBITOM. [lo-
3TOMY B JTHOEPTapHON OHTONOTHH IMPHHIMITHAIGHO BKHOE 3HAYCHUE
HUMEET BBISBJICHHE MCTOPHUYECKU JOCTHUTHYTOH CTYIIEHH W MEphl paBeH-
CTBa, CBOOOIBI W CIPaBEIIMBOCTU B (popMe 00me003aTeNbHOT0, TOCY-
JapCTBEHHOT'O 3aKOHA (IIPaBOBOTO 3aKOHA), O€3 Uero HeT OBITHS U IpaBa
U TIPaBOBBIX OTHOIICHUH.



OO01m1e00s3aTeNbHOCTh 3aKOHA SIBIISCTCS CIEACTBHEM OOIIE3HAYMMEBIX
O0BEKTUBHBIX CBOWCTB TpaBa, a HE TOCYAapPCTBEHHO-BIACTHOH CHITBL
CMBICK ATOTO Te3Wca B TOM, YTO OOIIE00s3aTeNeH TOIBKO IPaBOBOH 3a-
KoH. TakuM oOpazoM, TUOEPTaPHO-IOPUANIECKasT TEOPHsI TOMYyCKaeT He-
MMOBUHOBEHUE «HETIPABOBBIM 3aKOHAM.

CrenyromuM IIaroM pa3BUTHS JHOSPTAPHOW TEOPHUU CTallo oOparie-
HUE K mpobiieMaM rocyaapcTsa. IIpu 3TOM NMpUMEHEH TOT YK€ IOAXO,
9TO M K IpaBy: MOJAOOHO TOMY KaK HE BCSIKHI 3aKOH SIBIISIETCS IIPABOM B
THOepTapHOM CMEBICIIE CJIOBA, TaK M HE BCAKOE TOCYIApCTBO SIBISIETCS
rocyaapcTBoM. I'ocynapcTBo — 3T0 mpaBoBasd (T.€. OCHOBaHHAs Ha MPHUH-
nune (GopMambHOrO pPaBEHCTBA) OPraHM3AI ITyONHYHOH (ITOMUTHYE-
CKOW) BJACTH CBOOONHBIX HWHAWBUAOB. CYITHOCTH TOCYAapcTBa — 3TO
BJIACTh, TOJYHHEHHAS MIPaBY.

b. X Pazzoros

ITPABOBBIE TPOBJIEMbI OIITUMHU3ALIUA
KOHCTPYKIMX UCIIOJITHUTEJIBbHOM BJIACTH

UcnonHutenbHasi BNAcTh SIBSIETCS OTHOCUTENBHO CaMOCTOSITENIbHON
BETBBIO rocynapcTBeHHOH BiacTi. OCOOCHHOCTH €€ MOIOKEHHS B KOHKPET-
HOM TOCYIapCTBE MOTYT 3aBHCETh OT T'aMMBI HAIMOHAJBHBIX (PAKTOPOB —
(bopMEI TIpaBneHus, (GOPMBI TOCYIAPCTBEHHOTO YCTPOHUCTBA, UCTOPHICCKHX
Y MONMUTUYECKUX TpaguLuil 1 T.4. M3 Bcex rocyaapcTBeHHO-IIPAaBOBBIX MPO-
SIBJICHUH TyONIMYHON BJIACTH WMEHHO HWCIIONHHUTEIbHAS BIACTh HamOosee
TpHOIIKEeHa K MEXaHU3MY PEealbHON BIIACTH, €€ HCTOKU BOCXOIIT K Han0o-
Jiee PasBHTEIM BHJIAM BJIACTHON ICATEIBHOCTH TOCY-TapcTBa . DTH 00CTOS-
TEIbCTBA TPEAOMPENEIIN BEAylIee MECTO MPOOTIEMBI HCIIOMHUTEIBHOM
BJIACTH B YSICHCHUH MIPHPOJIBI M CTPOSHUS ITYOIMYHOM BIIACTH, UTO SBITFOTCS
MIPEIMETOM HCCIIEIOBAaHUN B FOPUIMUYECKOH JINTEpAType Ha BCEM ITOCTCOBET-
CKOM IIPOCTPAHCTBE U B CTPaHaX JATHHETO 3apyOeiKbsL.

HaxoruteHHbI HAy9IHBIA KanTal MO3BOIISIET CPOPMYITHPOBATE ITOHS-
TUWHBIA anmapaT UCIOJHUTENBHONW BJIACTH KaK CaMOCTOSTENIbHONW BETBU

! Oraroms He ciyuaitao B Korcrurynuu CIHIA ucnonHuTeNbHAs BJIACTh HA3BaHA BIIACTHIO,
a 3aKoHOHATelbHas — 3aKoHomaTeabHbIMU moaHoMouusmu. Cwm.: Coemunennsie IlltaTsr
Awmepukn: KoHCTUTYIMST ¥ 3aKOHOATENbHBIE aKThl / Tep. C aHML, MOA pef.
O.A. XXunxosa. M., 1993. C. 35.



TOCYJapPCTBEHHOM BIIACTH, TPEACTABIISIOMICH cOO0H MOA3aKOHHYIO, Opra-
HH3AIMOHHO-PACTIOPSIUTENEHYIO JIeATeIbHOCTh, HAMPABICHHYIO Ha Op-
TaHU3AIHAI0 UCTIOTHEHUSI 3aKOHOB 1 PEATM3AIUI0 WHBIX TOCYTapCTBEHHBIX
YCTaHOBIIEHUU B TIPOIIECCE YIPABICHUS 3KOHOMHUYECKIM, COIIMATBHBIM 1
AIMUHUCTPATUBHO-TIOTUTHYECKAM Pa3BUTHEM CTPAHEI.

[IpaBunbpHOE OCMBICIIEHHE CBOMCTB HCHOMHUTEIBHON BIACTH, C OTHOU
CTOPOHBI, CITOCOOCTBYET WCIONB30BAHHMIO €€ CHJIBI W TOTEHIMANa B pa3-
BHTHHU OOIIECTBA, & C JPYrOil CTOPOHBI, MO3BOJUT MUHUMH3HPOBATh HX
BO3MOJKHBIC OTPHIIATENIbHBIC, TTO0OYHBIC Bo3AekcTBUA. [Ipu aToM cepn-
[IEBUHON W KIIFOYEBBIM MPHU3HAKOM HOCHUTEIEH JaHHOTO BHUAA TOCyHap-
CTBEHHOH BIIACTH SIBJISIETCS MCTIOTHUTEIBHO-PACTIOPSIUTENbHAS JESATEIhb-
HOCTh, HaXOJSIMIas BOIUIONIEHWE B COBOKYITHOCTH OpraHU3aIOHHO-
MPAaBOBBIX (POPM H MEXAaHHU3MOB IO OCYIIECTBICHHIO HCIIONHUTEIHLHON
BJIACTH.

B cTpykTypHOM OTHOIIIEHUHM WCIOTHHUTENbHAS BIACTh IPEJICTaBICHA
CIIEeUaTBFHON TOATPYNIION OAHOPOJHBIX OPTaHOB, 33/ICCTBOBAHHBIX Ha
MPAKTHYECKON peanu3aiuy 3a1ad U QYHKIHA TOCYAapCTBEHHOTO YIIpaB-
nenus. OHa OTIUYAETCs CIAXEHHOW BHYTPEHHEW OpraHu3allfe, rae pas-
JIMYAIOTCS. OCHOBHEIE W JOMONHUTEIbHBIC (IPUIaHHBIC) 3BEHBS, M HAUTH
«KITFOY» K UX ONTUMAIBFHOMY Pa3TpaHUUYCHHUIO — BajKHAS METOJ0JIOTHYE-
CcKast 3a/aua . KoHcTpyKIust UCITOTHUTENHFHON BIIACTH — 3TO OpraHU3aIIHs
CHCTEMBI €€ 3BEHBEB, T.€. OPraHOB TOCYIAPCTBEHHOTO YIIPaBIEHUS, IME-
IOIMUX HOPMATHBHO YCTAHOBIIEHHBIE IIENH, 3a7add, KOMIIETEHITUIO,
CTPYKTYpY U IepcoHa (ammapar).

O PEeKTHBHOCTh U Ka4YECTBO TOCYAAPCTBECHHOTO YIPABJICHHS JOCTH-
raeTcsi HEe CTOJIBKO CO3/IaHMEM W BHEJIPEHHEM KECTKO HEPapXHUCCKHUX
AIMUHUCTPATUBHBIX KOMIIO3UITNH, CKOJBKO ITyTEM MPABUILHOTO U HAYY-
HO O00OCHOBAHHOI'O TPABOBOro oOecreueHHs] (YHKIIMOHAIBHOTO €IMH-
CTBa, OPraHU3AIMOHHON B3aMMOCBSI3aHHOCTH CTPYKTYP, COMOIIMHEHHO-
CTH W CKOOPIMHHUPOBAHHOCTH JIEHCTBUN OPraHOB HCIIOJHHUTEIHLHOW Ba-
CTH TI0 BCEH yNpaBIeHYECKONW BEPTUKAIH, T/Ie IOMIUHAHTAMH TIOCTPOSHUS
BBICOKO3(D(PEKTHBHON CHCTEMBI HCITOTHUTEIILHON BJIACTH W aJalTal[UH e
K JUHAMWYHO W3MEHSIOMMMCS YCIIOBUSM BBICTYHAIOT JEKOHIICHTPAIUS

! Vaursisas MHOrooGpasue HocuTeNnell HCIIONHHTENBHON BIACTH U HAPACTAIOLIMI MaCCHB
HOPMATHBHO-IIPABOBBIX AaKTOB, pPEryJHPYIOLIUX WX JeATeIbHOCTh, B OTpacieBOil
IOPUINYECKOIl JIUTEpaType BIIOJHE PE30HHO HA IIOBECTKY BBIHOCHTCS (hopMuUpOBaHHE
«OpPTaHU3ALHMOHHOIO  aJMUHUCTpAaTUBHOro  mpaBa». Cm.:  Poccunckmii  B.B.,
Crapunos 10.H. AnmuHHCTpaTHBHOE 1paBo: yueObHuk. M., 2014. C. 214.



TIOJTHOMOYHWH, NEUEHTpaln3alysl YIpaBICHUs, NCIETHpOBaHUE TIPaB U
JICHCTBEHHBIC KaHAbI OOPaTHBIX CBS3EH.

Tak, KOHCTUTYIIMOHHO 3aKpPEIUICHHBIA 3a TPEJCeNaTeNsIMA COOTBET-
CTBYIOIIUX aJIMUHUCTPATUBHO-TEPPUTOPHAIBHON €IWHUIl TaKUKUCTa-
Ha — 00JIacTel, TOpPOI0B, PailOHOB, CTATYC PYKOBOJUTENS MECTHBIX Opra-
HOB HCIIOJTHUTEIHHOW BIACTH OPUEHTHUPYET IIEHTPAIBHYIO BIACTh K BBI-
XOJly Ha MECTHBIN ypOBEHBb NMPEUMYIIECTBEHHO C OMOpPOH Ha yKa3aHHOE
JIOJTDKHOCTHOE J1o. [103TOMYy ycHIMBaromuecs TPEHIBl MOCTETIEHHOTO
pacHmpeHust Kpyra yIaJIeHHBIX OT UX OPraHU3allMOHHOTO BIIUSIHHS MECT-
HBIX HCITOJHUTEIBHBIX CTPYKTYP W «U3BATHSI» Cep OTBETCTBEHHOCTH
HACKQ)KAOT KOHCTPYKIIMIO WCIIONTHUTEIHHOW BIACTH CTpaHI)II. MecTHEIE
CTPYKTYPBI IIEHTPAIBHBIX OPTaHOB MICTIOMHUTEILHON BIIACTH HAXOASTCS B
OpraHU3alMOHHONW B3aWMOCBSI3H C TIPECENaTeNeM U JCHCTBYIOT BO B3a-
WMOJECWCTBAN C WHBIMH MECTHBIMH HWCIOJIHUTEIBHBIMUA OpraHamu. Vc-
TI0JIb30BaHUE MMPUMEHUTENFHO K HUM TEPMHUHA «TEPPUTOPUATHHBIC Opra-
HBI» JINOO «OpPraH B...», «OpraH I0...» CO3JaeT MpeACTaBlIeHHEe 00 HX
HEKOH «yTpaBIeHYECKON HE3aBUCHMOCTHY», YTO, B KOHUEHOM CUETe, WC-
Ka)kKaeT MOJIEeNIb TOCYTaPCTBEHHOT'0 YIpaBiIeHUsT TaPKUKICTaHa KaK yHH-
TapHOTO TOCYAapCTBAa.

CxoxHe Tapajuien HaOMIoaloTCsAd B OpraHU3allMl CHCTEMbI HCIOJ-
HUTENbHOW Bnactu Poccuiickont @epepanuu, TOe BCe €I HE YAAETCS
MPEONONIETh  OMpeeNeHHYI0  ()parMeHTApHOCTh  T'OCYIApCTBEHHOI'O
yhOpaBJieHUs. AHAIW3 KOHCTUTYLIMOHHBIX MONOKeHU# (4. 2 cT. 77 u 78)
MO3BOJIAET YTBEPKAATh, YTO B mpenenax BeaeHus Poccuiickonn denepa-
uuu 1 nonHomounid Poccuiickorn @enepanuu Mo npeaMeTaMm COBMECTHO-
TO BeJIeHUsI ¢ CyObeKTaMu (peliepamny BIIOJHE MOTYT OBITh C(OPMHUPOBa-
HBbI COBMECTHBIE OpraHHU3allMOHHO-TTPABOBbIC (hOPMBI peasi3allii UCIIO-
HHUTEJIBHOM BIACTH.

TakuMm 00pa3oM, KOHCTPYKIIMS HCIOTHUTEIBHONH BJIACTH HE MOXKET
CTPOHTBHCA CYry0o MO «KOMHCCAPCKOMY THITY», €€ ONTHMH3AIUS JOCTH-
raercs Ha Hadayax MapTHEPCTBA ITyTEeM, C OJTHOM CTOPOHBI, «HACITAUBAHU))
TIOJITHOMOYHIA TICHTPAJIBHBIX OPTaHOB MCIOIHUTEIBHON BIACTH HA TTOJHO-

' 3nech YMECTHO BCHOMHUTH 3akoH Pecmyonmmku Tamxkukucran ot 16 ampens 2012 r.
Ne 828 «O cucTemMe OpraHOB rocynapcTBeHHOro yrnpasieHus Pecnyonuku Tamkukuctany,
B KOTOPOM MECTHOE 3BEHO YIIPaBJIECHHUs OKA3aJOCh BHE €ro MpeIMeTa pPeryJMpoBaHUs, Ha
9TO MBI OOpaTWiIM BHUMaHME €IIe Ha CTaJUM 3aKOHOJATEJbHON HHUIMATHBBL. CM.:
Pa3z3okoB b.X. T'ocymapctBeHHas aaMuHHCTpanus TaJDKHKHCTaHA Ha pyOeke BEKOB:
MpaBOBbIE acmeKThl pa3Butus. ymanoe, 2011. C. 176-179.



MOYHSI OJHOMMEHHBIX JHOO OJHOPONHBIX MECTHBIX OPraHOB HCIIONHH-
TENbHOU BJACTH W, C APYTOM CTOPOHBI, BHEAPEHUS] MHIPECCUOHHHBIX Me-
XaHU3MOB B3aUMOJEUCTBUSI YIPABIEHUECKUX CTPYKTYP, YTO, KPaTHO YCH-
JIUB COBOKYITHBII CHHEPreTM4ecKuil MOTEeHIMal, CO3[aeT JIOTMYeCcKH 3a-
BEpIICHHYIO CHUCTEMY CyOBEKTOB HCHONHHUTENBHOW BIACTH C YIETOM HE
TOJIBKO TOCYAAapCTBEHHOI0 YCTPOMCTBA, HO U aMUHHCTPATUBHO-TEPPUTO-
pHANBEHOTO JejieHus cTpaHbl. 0o rocymapcTBeHHOE YIIpaBIeHHE MPEIIo-
JlaraeT HaJW4Me YEeTKO Hala)XeHHOro0 MeXaHW3Ma pealn3alyH HCIOIHHU-
TENFHOM BIIACTH B OOLIETOCYIAPCTBEHHOM MacIITade.

B.IO. [lanuenkxo

COBPEMEHHBII UJEAJ BBIITY CKHUKA-IOPUCTA
C TOYKHU 3PEHUSA TOCYJAPCTBA'

[Toutn nBaaUATUIETHUI ONBIT MPENOAABATEILCKON AEATENbHOCTH 10
MOJTOTOBKE IOPUCTOB MOKA3EIBACT, YTO HANOOIBINNX MPO(HEeCCHOHATBHBIX
YCIIEXOB TIPH MPOYUX PABHBIX YCIOBHSX JOOMBAIOTCS Te 00yJaromuecs,
KOTOPBIE CO CTYACHUECKOH CKaMbH OTYETIIMBO MPEACTABIIOT ceOe naeat
cBoei Oymymiel mpodeccHoHaNFHON AeITETPHOCTH (CYIbs, CIEIOBATENb,
aJIBOKAT, KOPIOPATHUBHBIM IOPUCT U T.J.) ¥ MOCIEA0BATENbHO BOILUIOMAIOT
B JKU3HB U€ANT KaphePHOH TPACKTOPHH, YHOTOOISACH «OMBITHBIM CTPET-
KaM, KOTOpBIE, €CIIH BHUIAIT, YTO MUIICHb CIHIIKOM yaalieHa, O0epyT To-
pa3mo BBIIIE, HO HE JJIS TOTO, YTOOBI CTpeNa IpoIia BBEpX, a sl TOTO,
9T0O0BI, 3HAs CHITY JTyKa, C IIOMOIIBIO BRICOKOTO MPHIIENa TIONAacTh B OT/Ia-
JIEHHYIO LENbY .

CBoe BujieHUE HJealla COBPEMEHHOIO IOpUCTa IpeaJiaraer u rocynap-
CTBO, yCTaHaBNHBAas B (helepalbHBIX TOCYIapCTBEHHBIX 00pa3oBaTellb-
HBIX CTaHJapTaxX BBICIIETO OOpa30BaHUS COBOKYITHOCTh TpeOOBaHMH,
00s13aTETBHBIX MPU PeaM3allid OCHOBHBIX IPOPECCHOHANBHBIX 00pa3o-
BaTENBHBIX MPOrPaMM BBICIIET0 00pa30BaHMs OaKalaBphaTa U MarucTpa-
Typbl. BHUMaTenbHOE MPOYTEHHE ATUX JOKYMEHTOB MPUBOAUT K CIIEIY-
IOLLUM BBIBOJIAM.

! Cratest moarorosuena npu ($UHAHCOBON momuepkke rpanrta [Ipesmnmenta Poccuiickoit
Denepanuu Ne M/1-721.2018.6.
? Maxuasewm H. Tocynaps // 36pannbie counnenus. M.: Xyx. iur., 1982. C. 315.
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Bo-niepBrix, coBpemenHOMY PoccuiickoMy TOCyIapcTBY HY>KHBI TOJIBKO
MPaBOOXPAHUTENN, B TPABO3AMMTHUKAX (B MIMPOKOM 3HAYCHUH cnme.a)1
OHO He HYyXXJaeTcs. BhITycKHWK OakajaBpwiaTa JOJKEH 00JIaaTh «CIO-
COOHOCTBIO cobnodams (31ech U Janee KypcuB Mod. — B.[1.) 3akoHOna-
TenbeTBO Poccuiickoit denepanmu<... pabomamov va 6aaco obujecmea u
eocyoapcmea ... TOOPOCOBECTHO UCNOIHsMb TIPOGECCHOHATBHBIC 00sI3aH-
HOCTH, cobmo0ams TPUHIATIBI STHKA IOPHUCTA ... obecnewusams coduoe-
Hue 3axoHodamenvcmea Poccmiickoit Demepanuy cyObeKTaMH TIpasa ...
npuMeHsms HOPMATUBHBIC TIPABOBBIE aKThI <...>; TOTOBHOCTBHIO K GblHOJI-
HEHUIO OOJICHOCIHBIX 00A3AHHOCMEl NO 00ecneqenuio 3aKOHHOCMU U
npasonopsioka ... cobmooams M 3alMINATh MpaBa U CBOOOIBI YelIOBEKA H
rpaxkaannHay. K MpaBo3anTHEIM KOMITETEHIUSIM W3 TIEPEUMCICHHBIX B
CTaHJAPTE MOXHO, TOXKaIyH, OTHECTH TOJBKO CIIOCOOHOCThH JIaBaTh KBa-
JTU(QHUIIPOBAHHBIC IOPUIMYECKUAC 3aKITIOUCHUS W KoHCyibTarmu. Cobio-
OeHue, HACKOIIKO M3BECTHO M3 TEOPUHW peaM3alliy MpaBa — 3TO BO3JEP-
J)KaHuEe OT JCWCTBUH, HO B TMPEANONATaeMbIX KOMIIETCHIIUSX OPHCTa
HaIpo4b OTCYTCTBYET UCNOIb308AHUE TIPABOBBIX CPEJICTB.

Bo-BTOpBIX, HCXOAs W3 TpeOOBaHWH CTaHAApPTOB, (HOPMHUPOBAHHE Yy
CTY/ICHTOB 3HAHWU M HABBIKOB HE YMHOBHHKA (CIIEAOBATENS, POKYpPOPa,
CIyXaIlIero TOCYAapCTBEHHBIX M MYHHIUITAIBHBIX OpPraHoB W Jp.), a
opucrta (aJBOKaTa, KOPIOPATHBHOTO IOPUCTa W JP.) aaMUHHUCTparuen
FOPUINYECKHX BY30B H (DaKyJbTETOB ¢ CYObEKTHBHON CTOPOHBI XapaKTe-
pU3yeTcsl He MPSIMBIM, 2 KOCBEHHBIM YMBICIIOM HIJIH HEOCTOPOXXHOCTHIO.
OOydeHune MPaBO3alIUTHBEIM HaBBIKAM JCPXKUTCS MO OONBIICH YacTH Ha
SHTYy3Ma3M€ KOHKPETHBIX IPETNoJaBaTeiei, KypupYyOIINX IOPHIAIECKIe
KIIMHUKH, PEATM3YIONUX MPABO3ANIUTHBIC TIPOSKTHI, BEMYIUX KPYKKH U
HHBbIC POPMBI UHANBUIYATBHON paboThI co cTyaeHTaMu. OHO ckopee To-
OOYHBII MPOAYKT, a HE pe3yJbTaT 00pa30BaTEIBHOIO MpoIlecca.

B-Tpethux, g co3nanus GpyHIaMEHTa YCICITHOW Kaphephl IOPUCTa Y
CPETHECTATUCTUIECKOT0 COBPEMEHHOT'O0 POCCHHCKOTO CTYACHTa €CTh
OJIVH TyTh — YYUTHCS CAMOMY, IMPAaKTUKOBATHCS CaMOMY , OCBamuBasl IIpa-
BO KaK MHCTPYMEHT 3alllUThI HHTEPECOB BCEX CYOBEKTOB IpaBa, Mpexkie
BCEro, HE HA/ICTICHHBIX MYOJINYHO-BJIACTHBIMH ITOJTHOMOYHSIMH !

O pasrpaHuueHHsx JTHX NoHATHH cM.: AbToHOMOB A.C. IlpaBa uyenoBeka,
[paBO3alIUTHAs W MPABOOXPAHUTENbHAs JesTenbHOCTh. M.: ®onx «JIubepanbHas
muccusn», 2009. C. 36-39.

Cm.: Opobunckuii B.B. Uemy He ydar Ha ropdake: TailHBI MPOQPECCHOHAIHHOTO
MacrepcTBa ropucta. 2-e u3a. Pocros v//1: ®ennkce, 2014. C. 45 u cn.
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C.B. Beoswkun

ITPABO3AIIUTHASA JEATEJIBHOCTDb OPI'AHOB
UCHOJHUTEJIBbHOM BJACTH

Koncrurynus Poccuiickort ®enepariiu, Ipu3HAET MpaBa U CBOOOIBI
YEeJI0OBEKa BBICIHIEH IEHHOCTBIO. be3 COMHEHMS, 3TO MOMYEPKUBAET HC-
KITIIOYUTENHHYIO BAYKHOCTh X 3aIUTHI U oxpaHy. ObecreueHue Bo3ara-
€TCsl Ha TOCYIapCTBO, MYOINIHYIO aIMHUHUCTPALIUIO B [IEJIOM.

HenoouennBats poins, 3HaUE€HHE UCIIOMHUTEIFHON BIACTH B o0ecmede-
HUW HAJUICKAIIEH peanu3alid HOPMAaTUBHO-3aKPEIUIEHHOM CHCTEMBI 3a-
LIMTHI IpaB YyenoBeka (periaameHTupoBaHHol B Konctutyuu PO u uHbIX
HOPMAaTHBHEIX TPaBOBBIX AKTOB) SIBJISAETCS HCKIIOUMTENBHBIM IpeHedpe-
KEHHEM B [EJIOM K MECTY, Ha3HAUEHHIO, 33/1a4aM, e U (YHKIUSIM, BBI-
JETLFOIIMM BIIACTh UCIIONHUTENBHYIO. B mpenenax mpaBo3ammTHOR QyHK-
UM WCTIONHAUTEIHHAS BIACTH 00SCIICUNBACT CO3/IAaHUE U PEATTH3AIHIO TPe-
OyeMBIX I 3TOro ycioBuid. ['oBops o mpaBo3ammTHOW (QyHKINH (eme-
PaNbHBIX OPraHOB HCHONHHUTENBHOW BIACTH, HEOOXOIUMO OOpAaTUTHCI K
HCXOIHOU NeQUHUINH — IIPABO3AMIUTHON AEITENFHOCTH, KOTOPYIO B IIpe-
JIENIaX CBOMX MOJTHOMOYMM, TPSIMO WM KOCBEHHO, OHU OCYIIECTBIIAIOT.

[IpaBo3amuTHas AEATENBHOCTh PEATNU3YETCS  YIOITHOMOYEHHBIMH,
KOMITETEHTHBIMH CyObEKTaMH, KOTOPBIE B paMKaXx OCOOOTO THMA MPOH3-
BOJICTBA (TIPaBO3ALIUTHOI0), IPUMEHSSI OpraHU3allMOHHbIE U UHBIE PEry-
JSTHBHBIC MPAaBO3ALIUTHBIC CPEICTBA, OOCCIIEUMBAIOT FOPHIMUCCKH-
pE3yJIbTaTHBHOE BO3/ICHCTBHE . [IpuMeHHTENBHO K (enepantbHBIM Opra-
HaM UCIOJHUTENIbHOM BJIACTH JIOIMYCTUMOMN MPEACTaBIISAETCS KOHCTaTalHs
CyIIECTBOBAHNs COOTBETCTBYIOLIEH MPAaBOBOM KOHCTPYKIWHW. YUYHTHIBAsA
TO, YTO NEATENHHOCTh (peepalbHBIX OPraHOB HCIIONHUTEIHHOW BIACTH
OCYHIECTBIISIETCA B MpeAenax WX NOTHOMOYHM, PErNIaMEeHTHPOBAHHBIX
aJMHUHUCTPATUBHBIX MpOLenyp (MPOU3BOACTB), CTOUT BBIIENATH UX MOJI-
BUJl — AOMUHUCMPAMUBHbBIE NPOYEOYPbl NPABO3AWUMHOU HANPABLEHHO-
cmu; OYEBUJIHO, YTO KPUTEPUEM WX BBIJCIICHUS CIYKUT, IPEXKAE BCETO,
L[€J1b — BOCCTAHOBJIEHUE HAaPYIIEHHBIX HpaBZ.

1
AnucumoB [1.B., Mensenunkoa JI.B. Teopernko-npaBoBble H OpraHU3allMOHHBIC

OCHOBBI IPAaBO3AIIUTHOW cHCTeMbl B Poccmiickoit ®enepanuu. Bonrorpanx: BA MBJ]
Poccun, 2007. C. 32-33.
2 .

Bensmkua C.B. AZMHHHCTpaTHBHBIE MPOLEAYPHl OXPaHUTEIHHON HaNpaBICHHOCTH //
Bectank Tomckoro rocymgapctBenHoro yauBepcurera. 2017. Ne 422. C. 206-211.
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[IpumeyaTenpHO, UTO MPAaBO3ANIUTHAS NESATEIEHOCTh — CHCTEMAaTHUe-
ckasi pabora pa3HOOOpa3HBIX AIIEMEHTOB (CyOBEKTOB) IPaBO3AIIATHOM
cucreMbl B P®. OCHOBHOI ee LENbI0 SBISETCS BOCCTAHOBIICHHE HApY-
IIEHHBIX IIPaB U CBOOOJ YeIOBEKa M TPpakIaHuHA. [JJOMIHHAPYIONINM OpH-
SHTUPOM STOH CHCTEMBI IOJDKEH OBITH MOJOKUTEIBHBIA PE3YIbTAT, BhI-
pakaroImuiics B BOCCTAHOBICHUN HAPYIMICHHBIX IpaB U CBOOOJ] YEIOBEKA
U rpaxkgannHa. OCYIIECTBICHUE UCKIIOYUTENHFHO PEerIaMEeHTHPOBAHHBI-
MU CPEICTBAMH, THITMYHBIMU JUTS ONPEIEICHHBIX YIaCTHHKOB .

DIeMeHTapHBIN aHAM3 HOPMATHBHBIX MPABOBBIX aKTOB ITO3BOIIAT BEIIC-
JWTh MEKIYHAPOIHEIH, (eIepanbHbIi, PeTHOHANBHBIA U MyHUIIUTIATHHBINA
YPOBHHU TIPaBOBOTO OOECIIeUeHNs MPaBO3aIIUTHOrO MexaHmsMa B Poccrm B
uesnoM. [IprMeHnTeNnsHO K OpraHaM HCIIONMHUTENFHON BIACTH (eIepaabHOrO
YPOBHST YMECTHO OTPAaHWYUTHCS CHCTEMOH HOPMATHBHO-TIPABOBBIX AKTOB
(eneparbHOTO YPOBHS, BKITIOYAIOIIECH 3aKOHEI 1 TTOI3aKOHHBIE UX BUIIBL.

VYKperieHne, COBEPIICHCTBOBAHNE MPABO3AIIUTHON JIESTEIBHOCTH
o0ecIieunBaeT MOBHIIIEHIE aBTOPUTETA POIU TOCYyIapcTBa, OTpakas co-
CTOSHHE HAIIero TPaKTAHCKOTO OOINEeCTBA, aKIEHTHPYS BHUMAaHUE HA
Pa3BUTHU COTPYIHHYECTBA Pa3HOOOPA3HBIX CTPYKTYpP, BKIIOUYAsT OpraHbI
WCTIONIHUTEIRHON BIACTH WM AJIEMEHTHl TPaKIaHCKOro odmiectBa. Pac-
cMmatpuBas QenepanbHble OpraHbl HCIIOTHATENBHOW BIACTH KaK DIIEMEHT
MPaBO3AMIUTHON CHCTEMBI POCCHE, CTOMT OTMETHTH: pean3anys IpaBo-
3aIIUTHON (PYHKIMH MOXKET OCYIIECTBISATHCS MMH CaMOCTOSTENBHO, B
mpefieNnax periaMeHTHPOBAHHBIX MPOLENyp (Henocpeocmeennas npaso-
3auumuas QyHxkyus hedepanbHbIX 0p2aH08 UCHOIHUMENbHOU 61acmu), a
TaKXe BO B3aHMOJCHCTBUH C MHCTHTYTAMH OOIECTBEHHOTO KOHTPONS —
TPaKIaHCKOTO 00IIecTBa (npagozawumuas QyHKyus edepanvHuix op-
2aHO8 UCHONHUMETLHOU 81ACMU, Pedu3yeMds 0 83auMoOelicmauu ¢ 00-
WeCmEeHHbIMU CIPYKIYDAMU).

CTONT OTMETUTh, YTO AIMUHUCTpATHBHAs pedopMa, peaam3yemas B
P®, onHoit U3 cBOMX 3aMa4 cTaBMIIA MOAU(UKAIINIO, COBEPIICHCTBOBAHUE
MPaBO3AMUTHON (PYHKIIMU WCIONHUTEIHHON BIIACTH, €€ OPraHoB, OMUpa-
SICh Ha OCYIICCTBIICHHE MEp MO COONIOACHUS IMpaB M CBOOOA TpakIaH,
00IIECTBEHHOT0 TPABOMOpPSIKA W oOecredeHnto OOprObI ¢ TpaBOHAPY-
[IEHUSMHA, 32KOHHOCTH B IICIIOM.

1

IMpokonosuy I'.A. [IpaBo3amuTHas AEATENLHOCTh KaK OTHOCHTEIBHO CAMOCTOSTENbHAS
Pa3HOBHIHOCTh IOPHUIMYECKOH NesTeNbHOCTH // ArpapHoe m 3emenbHoe mpaso. 2016.
Ne 1(133). C. 32.
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B Ilocnannu ®enepansHomy cobpanuio 2001 r. B.B. ITytun o6paTun
BHUMAaHHE Ha OCTPYIO IMOTPeOHOCTH BHICTpaWBaHU, (popMHpOBaHUS pa-
OoTaroIIel NCIONHUTENBHOW BEPTUKAIN, HEOOXOAUMOCTH JOOUTHCS Ipa-
BOBOH MUCIUIUIMHEL. VIMEHHO 37€Ch, ITO €r0 MHEHUIO, «HaXOAUTCS (yH-
JaMEHT MEXaHU3Ma pealu3alii TOCYIapCTBEHHBIX PEIIeHIH, 3 eKTHB-
HOM 3aLUTHI IPaB TPaXKIaH».

OuennBast 3(h(PEKTUBHOCTh MPABO3AIMUTHON (QYHKIUH (emeparbHbIX
OpPraHOB MCIIOJHUTEILHON BJIACTH B HACTOSILIUMA IEPHO, CTOUT OTMETUTh,
YTO 3aKOHOJATENbCTBO B YKa3aHHOM KOHTEKCTE CTPOMHOM CHCTEMHOCTBHIO
He ommyaerca. Hampumep, ®DenepanbHblii KOHCTUTYLMOHHBIN 3aKOH
«O IlpaButensctBe Poccuiickoit @enepaliuu» enBa JId OTpa)kaeT yKa3aH-
HOE HaIpaBJIEHHE AEATEIbHOCTU BBICHIETO OpraHa MCIOJHUTENbHONU Bila-
ctu. [1ogoOHEI (hakT BHOBE MOMUEPKUBACT aKTYaJIbHOCTD IPOOJIEMBI, OT-
meuenHoi [IpesunenTom PO eme B Hawane XXI B., hopmupys cBoero po-
Jla BBI30B BCEH CHCTEME TOCYIAapCTBEHHOM BIIACTH, HAYIHOMY COOOIIECTBY
0 HEoOXOmMMOCTH (HOPMHPOBAHHS OCHOBATEIBHONH CHCTEMBI, OOCCIICUH-
BaroIei 3QQeKTHBHYIO 3aIIUTY MPaB U CBOOOJ TPakIaH UCTIOTHUTEIBHOM
BJIACThIO, €€ opraHamu. OJHUM YCUJIEHHEM KOHTPOJIbHO-HAI30pPHOU Jesi-
TENFHOCTH OPraHOB MCIONHHUTENBHON BIACTH 3a 3aIlIUTOH MpaB U CBOOOT
YeJIOBEKA MIOCTABIICHHOH IIeH He 00SCTICUUTb.

A.B. [lanvuiun

«PYKOBO/JICTBA JJIsI CYJIEii» B CUCTEME
IOPUJUYECKOI MOATrOTOBKY YHHOBHUKOB
TPAJULIMOHHOT'O KUTAS

I'my0okux 10puanYecKuX 3HAaHUHA y OONBIIMHCTBA KATAWCKAX YHHOB-
HUKOB HE OBUIO, IOCKOJNBKY Ha CHEIUANBHBIX YK3aMEHAX, OTKPBIBABIIHX
MyTh K TOCYIapCTBEHHOHN CITyk0e, BOIIPOCH MO IOPUANYECKOH TEMAaTHKE
coctaBmsuin He Oomee 15% OT Bcero HSK3aMEHANMOHHOTO MaTephaa.
B nensx mOBBIMICHUS FOPHIMIECKOTO 00Opa3oBaHMs YHMHOBHUKOB IOCTO-
SIHHO ITyONMKOBANIHCh OQUIMATBHBIE CIPABOYHUKH W KOMMEHTaphUH K
pa3nmuHBEIM cOOpHHKaM 3akOHOB, a ¢ XIII B. GONBIIyI0 HOMYISIPHOCTH
MOJIYYArOT IOPUANYECKHE TPYIbl YaCTHBIX JIUL], TaK HA3bIBAEMBIE «PYKO-
BOJICTBA JIIA cynei». Hanbomee n3BeCTHRIMA Cperi HUX OBLIO HCCIIEI0-
BaHHe cyHCKoro aBropa CyH LI3bI o cyneOHO-MeIUIIMHCKOR IKCIIEPTH3E
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«PyKoBOACTBO MO BBIMBIBaHHIO HecnpaBeaauBocTH» («CH 10aHb Iy»),
CTaBIIIee MTEPBBIM B MHPOBOW MCTOPUH COYMHEHHEM TaKOTroO pona; padoTa
MuHckoro aBropa Jlwoit Kyns «OmnsiT npaktuyeckoro ynpasieHus» («1lu
Y9HB JTy»), a TAKKE KOMMEHTapHii cyHckoro aBropa YxaH Ko k cOopHUKY
IOPUIMYECKUX CYACOHBIX ciaydaeB («BommeOHoe 3epKaiio A pereHus
[cyneOnbIx| mem» («Uskd foil Ty UBSHBY) U JIp.

«Cu 10aHp Jy» 0c0o00¢ BHHMAHHE YICNAET TOMY, KaK OTIHYUATH
HACHWJIBCTBEHHYIO CMEPTh OT CaMOYyOWIICTBA WM HHCIICHUPOBKH YOWH-
CTBa, 00Opalas BHIMaHUE HA HEOOXOIMMOCTh M3YUCHHUS CaMBIX, Ka3aJoCh
6bl, HE3HAYMTENBHBIX TOBPEXKICHUI . OCHOBHBIM TIPABHJIOM TIPH apecTe
moJ03peBaeMbIX, 1o MHeHHIO Jltoit KyHs, sBisieTcss 00s3aHHOCTD Cynei
JienaTh 3TO JIMYHO, HE Mepenopydas CBOUM MOTUMHEHHBIM, IOCKOJIBKY
OOBIYHAS TMPAKTHUKA TAKUX JIAI CBS3aHA C PA3IHYHBIMU 3IOYHIOTPeOICHN-
SIMH ¥ caMOynpaBCTBOM. [Ipu BbIHECEHUHU pellleHU pPeKOMEHIyeTcs He
0O0SITBCSL OTKIIOHEHHUH OT OYKBBI 3aKOHA, MOJArasich B psjie CIydacB Ha
COOCTBEHHEBIH OIBIT M 3IPaBBI CMBICI, XOTS UL 3TOTO TPEOYIOTCS cMe-
JIOCTh W TOpa3go OONbIIe BPEMEHH U CHJI, YeM «CJIETIOe» CICIOBaHUE
TpeOOBaHUSIM 3aKOHOATEIBCTBA.

PykoBonctBa ykaswiBatoT Ha oTcyrctBue B [logHeOecHol rocmon-
CTBOBABIIICH TOTIa BO BCEM MHpPE «(POpPMANTBEHON TECOPHH TOKA3aTEIBCTBY,
Ha3bIBas MpU3HAHWE JUIIG (HOPMATHHBIM YCIOBHEM IS BHIHECCHHS 00-
BUHUTEJIBHOTO MPUroBOpa. ['0BOpsl O BO3MOXHOCTH NPUMEHEHUS B CY-
neOHOM pa30OHMpaTeNbCTBE MBITOK, «PYKOBOJCTBA Ui CyIei» WX IOIHO-
CTPIO HE HCKITIOYAIOT, Mpemiaras IpodjeMy TYMAaHHOIO OTHONICHHUS K
MOJCYAINMOMY pelIaTh CIeayIomuM odpa3oM: 1) Ha3HAYATh TBITKY TOJb-
KO MpU PACCIEIOBAHUM TSDKKUX MPECTYIUIEHUH; 2) MPUMEHSATH MBITKY
TOJBKO TOT/A, KOT/Ia JPYTHe JOKa3aTeNbCTBA YiKe (PaKTHUSCKH H3001H-
YWIM MPECTYNHUKA, HO OH OTKa3bIBaeTCs MPU3HABATh CBOIO BHHY; 3) HC-
MOJIH30BaTh B MPOIECCE ITBITKA MyTeM M30HEHHsD» TOIbKO 0aMOYKOBEIE
WIH JISpeBSIHHBIC TAKK O(UIMATBHO YCTAaHOBJICHHOTO pa3Mepa W Beca,
4) He TPEBHIMATh TPH H30MEHNH MAKCHUMAaJIbHO Pa3pelICHHOE KOJHMYe-
CTBO yAapoB (Jierkumu najkamu — 50 yaapos, TsokensiMu — 100 ynapoB);
5) «IBITKY IIyTEM CXKATHS ITAJBIEB» NEPEBIHHBIMU OPYCKaMH IPOBOIHUTH
TOJBKO Ha JIBYX MaNbIaX U He Oollee MBYX 9acoB; 6) HE MPUMEHATH IBITKY

' The «Hsi Yuan Lu» or «Instructions to Coronersy». Translated from the Chinese by Her-
bert A. Giles, LL.D. Aberd., D. Litt Oxon // Journal of the Royal Society of Medicine.
1924. Ne 17. P. 81-86.
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Ooree OFHOTO pasa; 7) MONMHOCTBIO UCKITIOUHMTEH MMPUMEHCHHE CTATHBAIOIINX
TOJIOBY OOpydel; 8) He CUMTATh MBITKY OCHOBHBIM CIIOCOOOM TONYYEHHS
MIPU3HAHUS, M30eras, HACKOIbLKO ATO BO3MOXKHO, €¢ NMPHUMEHeHHs. B 3Thx
PEKOMEHIAIVSIX MOYKHO YBUIETh KapAWHAIBHOE OTIIMYHME POJT U 3HAUCHUS
HWHCTHUTYTA MBITKA B CyIeOHON cHCTeMe TpaauIonHoro Kutas u cpennene-
KoBOHM EBpombI, rie MHOTHE CTONETHSI HEMPEPEKAeMbIM aBTOPUTETOM TIONb-
30BAIMCh COUYMHEHHS, TIOOOHBIE «MONOTY BeZlbM», «KapoiuHey» u Apyrum,
B KOTOPBIX MPU3HAHKE O] THITKONH CUUTATIOCHh «IIapUIlel JIOKA3aTeIbCTBY.
ABTOpBI «PYKOBOJICTB TS CyJei» ObUTHA YOSKIEHBI, YTO MX PEKOMEHIAITIH
COOTBETCTBYIOT OCHOBHBIM KOH(YIIMAHCKUM TPHHITUIIAM M TIOMOTaroT ycTa-
HOBJICHHIO B OOIIIECTBE TAPMOHHH M COIMATLHOM CITPABETUBOCTH.

A.M. Kanvax

IHOCJIAHUA TPESUJIEHTA P® ®EJNEPAJIBHOMY
COBPAHHUIO P® 3A 1999-2018 rr. KAK CPEJICTBO
®OPMUPOBAHUA T'OCYJAPCTBEHHOM
IHOJIMTUKHU B COEPE OBPA30BAHUA

Exeronnsie nmocnanus IIpesnnenta PO ®exepanbHOMYy mapiaMeHTy
MPU3HAIOTCS BaKHEHILIMM IIPABOBBIM CPEJCTBOM OINPENETICHHUS] OCHOBHBIX
HaIlpaBJICHUI BHYTPEHHEH M BHEIIHEW MOIUTHKA FOC}’I[apCTBal. B co-
JepiKaTeTbHOM YacTH IOCTaHAN 33 pacCMaTPHUBAEMBIA TEPHON OOINBIIOE
BHHUMAaHHUE YACISIIOCH PA3BUTHIO OOPa30BaHUS, IPU STOM OONBIION MHTE-
pec IpeACTaBISAIOT Te IUIaHBI TJaBbl TOCYIapCTBa, KOTOPbIE MOBTOPSIIUCH
B €r0 MOCJIAaHUAX B CIEIYIOLIUE TObI.

Tak, B nocnannu [Ipesnnenta PO 3a 1999 r. ObuH 03ByUYCHBI TUIAHBI
BBEJICHUS] CHUCTEMbl HE3aBUCHUMOM MarHOCTUKM KadecTBa MOJYYEHHBIX
3HaHUi (B 2006 T. OBUIO yKa3aHO, YTO KOHTPOJIb Ka4ecTBa JOJDKEH OBITH
BHEIIHUM II0 OTHOIICHHWIO K cucTeme oOpaszoBanms, B 2012 r. [IpaBu-
TenbCTBy P® ObLIO mMOpydeHO pa3paboTaTh M BHENPUTH HATMOHAIBHYIO
CHCTEMY OLIEHKH KadecTBa MPOoQecCHOHAIFHOrO 00pa3oBaHus, pa3pado-
TaTh CHUCTEMY IIyOJHMYHOrO MOHHUTOPHWHTA KadecTBa OOpa3oBaHUS, a B

'O 3opekuH B.E. Exeronusie nocnanus ¢enepansHomy cobpanuto Poccuiickoit dene-
panmMm Kak cpeicTBo (OpMHpOBaHMSA M peajn3aluy IpaBoBod moiautuku [IpesnpeHta
Poccuiickoii ®enepanuu: aBroped. muc. ... Kani. opun. vayk. CI16., 2011. C. 22.
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2013 1. mpemIoXKEHO NPENOCTABUThH JYUIIMM By3aM IOJTHOMOYHS IO
OIICHKE KayecTBa 00pa30BaHMs).

B nocnanun 3a 2004 r. mocTaBiieHbl 3ala4d YCUJIMTh MPAKTUYECKYIO
HaIPaBICHHOCTh 00pa30BaHU U pa3paboTaTh agcKBaTHBIE BPEMEHHU 00-
pa3zoBaTenbHbIe cTaHAapTHl (B 2012 T. OBUTO yKa3aHO, YTO B CO3TaHUH
HOBBIX TPO(ECCHOHANBHBIX CTaHIAPTOB MIOJDKHBI y4YacTBOBATH CaMH
npodeccroHambHBIE COOOIIECTBA).

B nocmanum 3a 2009 1. roBopwiiock, uto EI'D He momkeH ObITh euH-
CTBEHHBIM CIOCOOOM IPOBEPKH KadecTBa OOpa30BaHUS (B ITOCIAHWH 32
2013 r. conepxutrcst HHGOpPMAIHST 00 UTOTOBOM COYMHEHHH), TOBOPUTCS O
Pa3BUTHH MHKIIO3WBHOTO 0Opa3oBanus (moBTopsiercs B 2011 1.), 0 mpaBe
IIKOJI ONpENeNsITh HWHAWBHIyabHBIE 00pa30BaTENBHBIC MPOTpPaMMEI (B
2018 . yHOMHHAIOTCS] MHUBHUTyalbHbIE TEXHOIOTHHA 00y4YeHus), Heo0X0-
JMMOCTH TIOBBIIICHUS KBATH(PHUKAIINN yIuTener (moBropsercs B 2016 r.).

B mocmanum 3a 2010 T. TOBOPHTCSA O MOATOTOBKE NeTeld K BEIOOPY
npodeccrun (moBTOpsieTcs B mocaanmsx 3a 2013 u 2018 rr.).

B 2012 r. rmaBa rocymapcTBa BBICTYIIHII 32 YBETHUCHHE YKCIIOPTA 00-
pa3oBaTeNbHbIX yCIyr (3Ta uaes nmosropeHa B 2018 r.).

B psazne nocnanuit (1999, 2001, 2005 rr.) rOBOpHIIOCH O NIPUBJIEYEHUN
BHEOIO/DKETHBIX CPEICTB (HApsMy ¢ OFOJKETHBHIMH) B (pHHAHCHPOBAaHUE
00pa3zoBaHusl, pa3BUTHE CHCTEMBI 00pa30BaTEIbHBIX KPEIUTOB.

B cBouX mocnaHusx mapiiaMeHTy TjaBa rocynapcrBa OTMEYall, YTo B
poccHiickoll TIyOMHKE MONYYUTh KAadeCTBEHHOE OOpa3oBaHHWE HEBO3-
MoxHO (2011 1.), 9TO CymIecTByeT MpodiieMa B MOTYyYCHUN Ka4eCTBEHHO-
ro obpazoBanus Mamoumymumu (2001, 2004 rr.) U I TPEOTONCHHUS
3TOH TpoOIIEeMBI BBOAWTCS AWUCTaHIIMOHHOE oOpasoBanume (2009 r.), uro
Ka4eCTBCHHBIM SIBIISIETCS O0Pa30BaHME TONBKO B HECKOJBKHX KPYITHBIX
ropoaax (2012 r.). A yka3aHHbIE IaThl TOCIAHUNA MTOKA3bIBAIOT, YTO CUTY-
aIys He MEHsIEeTCs B TeUCHUE Ooee ECATHIICTHS.

Ho naubonee mpoOieMHBIM MOMEHTOM TMPEACTABIISIETCS TO, UTO TIIaBa
rocy/IapcTBa B CBOMX HOCIAHHSAX HMaplIaMEHTy OIpeAersieT 00pa3oBaHue
TO Kak coruansHoe Onaro (Hampumep, 2000, 2014 rT.), To Kak 00pa3oBa-
TenbHYyl0 ycnyry (Hampumep, 2001, 2018 rr.). DTO CBUIETENBCTBYET HE
TOJBKO O PACIUIBIBYATOCTH MPENCTABICHUN O PONU M 3HAYCHHUU 00pa3o-
BaHU JUTA Pa3BUTHS TOCYIapcTBa U OOIIECTBA, HO M OTKPBIBAET JJOPOTY K
ere OONpIIeil KOMMeEpITHATN3any 00pa30BaHUs U BRIBEJICHUIO TOCYAAp-
CTBEHHBIX CPENICTB M3 DTOW YAacTH COIMANBHOW c(hephl, YXOIy rocyaap-
CTBa U3 00pa3oBaHUsL.
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A.B. Hnrowun

AJMHUHUCTPATUBHASA IIPABOCYBBEKTHOCTD
I'PAXKIAH: IIPEJAEJIBI U COAEPKAHUE

CymiecTByromasi mpaBoBasi KOHIENIUS aJMUHUCTPATUBHON IIpaBo-
CyOBEKTHOCTH T'PaXKIaH COCTOMT B HAJIWYHHU Yy JIHIA BO3MOKHOCTH TIPH-
oOpeTaTh MpaBa W HECTH OOS3aHHOCTH B cdepe ToCymapCTBEHHOIO
yIpaBieHHus. AHAJOTHYHO NPYTHM OTpacisiM TIpaBa B HAayKe aJMHUHH-
CTPaTHUBHOI'O TIpaBa MPHHATO JEIUTh AIMHHHCTPATHBHYIO IMPaBOCYOb-
€KTHOCTh Ha aJMUHUCTPATHBHYIO MPABOCIIOCOOHOCTh W aIMUHHCTPATHB-
HYIO JI€eCIIOCOOHOCTD, BKIIFOYAIONIYIO aIMUHHUCTPATHBHYIO JCTHKTOCIIO-
COOHOCTb.

B apMuHHCTpaTHBHOM TpaBe OTCYTCTBYET €AMHOE JIETAJLHOE OIpe-
JICIICHUE WCCIeyeMbIX sBIeHU. HopMaTiBHOE ompesenenne, conepika-
HUE W TpeJeibl aJMHUHHCTPATUBHOM MPaBOCYObEKTHOCTH, aJMUHHCTpA-
THBHOM MPaBOCHOCOOHOCTH W aJMHUHUCTPATHBHOH J1€€CIIOCOOHOCTH
rpakaaH HECKOJbKUMH HOPMATHBHBIMUA aKTaMU.

B cratee 5 Kogekca anMUHUCTPaTHBHOTO CyIONpON3BocTBA PD ma-
€TCsI JIETalTbHOE ONPE/IIICHNE aJJMUHUCTPATUBHON MPOIIeCCyaTbHON Tpa-
BOCITOCOOHOCTH, aJIMUHUCTPATHBHOM MpOIECCYaTbHON eecroco0HOCTH
W aJMHHUCTPATHBHON MPOLECCYATbHON MPaBOCYOBEKTHOCTH, TIPH ATOM
TIOCIICIHSISL OMPEAETSETCS WCKIIOYUTENBHO K TIPAaBOBOMY ITOJIOXKEHHUIO
WHOCTPAaHHBIX W MEXIyHAPOIHBIX OpraHU3alWi, YTO MPEACTABISETCS
CITIOPHBIM. YCTaHABIMBAas MUHUMAJIBHBIN BO3PACTHON MOPOT BO3HHKHO-
BEHUS a]MUHHCTPATUBHON MPOIECCYATBHOM JIeeCITOCOOHOCTH, 3aKOHO/Ia-
TEh 3aKPETISeT B KAYECTBE TAKOTO JOCTIIKEHUE TPAKIAHUHOM BOCEM-
HaJIATIJIETHETO BO3PACTa, a MO OTMENHbHONW KAaTErOpPUH CIOPOB — IIECT-
Hamnata Jer. [Ipy 3TOM TepMHUH «dJacTUYHas aMUHUCTPATHBHAS IIPO-
IeccyanbHast 1eeCocOOHOCTh)» MPHUMEHUTENBHO K IpaXkIaHaM B BO3pacTe
OT MIECTHAIATH JI0 BOCEMHAIIATH JIET 3aKOHO/IATEJIEM HE UCIIOB3YETCsl.

[TonsitTne m comepkanve Ha3BaHHBIX TMPABOBBIX KAaTETOPHI, B TOM
Yyclie BO3PACTHBIC MPaHUIIBI PeaH3alliy paB U 00sI3aHHOCTEH B cdepe
TOCYJapCTBEHHOTO YIPABICHHS, TAKKEe MOTYT OBITh ONPEJIEIeHbI NCXOJIS
W3 aHali3a WHBIX HOPMATHUBHBIX aKTOB, B yacTHOCcTH Komekca P® 06 an-
MHUHHUCTPATUBHBIX TPABOHAPYIIEHUSIX, 3aKOHOAATEIHCTBA O TOCyAap-
CTBEHHOH CITyXkO0e€.
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Crates 2.3 Konekca P® 06 aqMuHUCTpaTHBHBIX TIPAaBOHAPYIIICHUSX 3a-
KpeIUIsieT, YTO aJIMUHUCTPATUBHOW OTBETCTBEHHOCTH MOAJIEKUT JIUIIO, J0-
CTHrIIeEe K MOMEHTY COBEPLICHHUS aJIMUHHUCTPATUBHOTO MpPaBOHAPYILEHUS
BO3pacTa mecTHaanaty JieT. C yIeToM KOHKPETHBIX OOCTOSTENBCTB Jeia 1
JAHHBIX O JIMIE, COBEPLIMBILIEM aJMUHUCTPATUBHOE NPAaBOHAPYIIEHUE B
BO3pacTe OT ILECTHAAUATH J0 BOCEMHAJIATH JIeT, KOMUCCHEH IO Jenam
HECOBEPIICHHONICTHIX W 3alIUTEe MX IpaB YKa3aHHOE JHIO0 MOXET OBITh
OCBOOOXKICHO OT aIMHHHICTPATUBHOW OTBETCTBEHHOCTH C MPUMEHEHHEM K
HEMY Mepbl BO3ICHCTBHS, MPEAyCMOTPEHHOH (enepaabHbIM 3aKOHOA-
TENbCTBOM O 3allUTE MpPaB HECOBEPIICHHONETHUX. MakCHUMajbHBIA BO3-
pacTHOM mpeJie aIMUHUCTPATUBHON OTBETCTBEHHOCTH HE YCTAaHOBIIEH.

OnHOIM U3 OCHOBHBIX MPAaBOBBIX BO3MOXHOCTEH, pealn3yeMbIX Ipaxia-
Hamu Poccmiickoit @enmepamiu B cdepe rocyIapcTBEHHOTO YITpaBICHHUS,
sIBJIsIeTCs 3aKperieHHoe B 4. 4 cr. 32 Koncrutyuuu PO npaso paBHoro no-
CTyma K TOCYIapCTBEHHOM ciryxOe. OIMHOBPEMEHHO HE clienyeT 3a0bIBaTh 1
0 HaJIWYMM KOHCTUTYLIMOHHOrO Joira mo 3amuTe OTedecTBa, COCTABHOU
YacThIO KOTOPOH SIBISIETCS 00S3aHHOCTh HECEHHSI BOCHHOU CITY»KOBI (CT. 59
Koncrutyuu P®), koropas siBisieTcs aJMUHICTPATUBHO-TIPABOBOM.

[IpuMeHUTENPHO K yKa3aHHBIM IPABOBBIM KaTErOpUsSM HOPMaMH O
TOCYIapCTBEHHOM CITy)KOe 3aKpeIunieTcs, K MpHUMepy, Clemyrolee: Ha
TPaKIAaHCKYIO CITY’KOy BIpaBe IMOCTyIaTh rpaxnaane Poccuiickoit dene-
panuy, JOCTUTIIHME BO3pacTa BOCEMHAJLATH JIET, BIAJCIOIIKE Tocyaap-
CTBEHHBIM s3BIKOM Poccuiickoii denepallid U COOTBETCTBYIOIHE KBa-
muuKanuoHHeIM TpeboBaHusM (cT. 21 @3 PO «O rocymapcTBeHHOI
TPOKIAHCKOH CITy’)KOe»), pelIeHHe O MpU3bIBE TpakIaH Ha BOCHHYIO
CITy’K0y MOXeET OBITh MPUHATO TOJBKO MOCIE JOCTIDKECHISI MU BO3PacTa
BoceMHaaTh JieT (4. 4 cT. 22 ®3 PO «O BOMHCKOI 00S3aHHOCTH H BO-
SHHOU CIyX0e»), Ha CIyk0y B OpraHbl BHYTPEHHHUX €N BIIPABE ITOCTY-
naTh TpakJIaHe HE MOJIOXKE BOCEMHA/IIIATH JIET HE3aBUCUMO OT I10NIa, Pachl,
HalMOHAJIBHOCTH, MPOMCXOXKIEHHUS, UMYILIECTBEHHOTO M JIOJKHOCTHOTO TIO-
JIOKEHMS, MECTa KUTENIBCTBA, OTHOIICHUS K PEITUTHH, YOSKICHU, IPHHA-
JIGKHOCTH K OOIIECTBEHHBIM OOBEIIMHEHIISIM, BIIaICIONIHE TOCYIaPCTBEHHBIM
s3eIkoM Poccuiickoii @enepanum, cOOTBETCTBYIONIHE KBATU(PUKAIMOHHBIM
TpeOOBaHMsIM, CIIOCOOHBIC IO CBOMM JIMYHBIM U JIENIOBBIM KauecTBaM, (pr3u-
9eCKOU TOTOTOBKE M COCTOSIHUIO 3I0POBBS BEIIONHATE CIIyXKeOHBIE 00s13aH-
HOCTH COTPYIHHUKA OpraHoB BHyTpeHHHX gel (4. 1 c1. 17 @3 PO «O cmyxbe
B OpraHax BHYTpeHHMX Jiel Poccuiickoit @enepaniii 1 BHECEHUH N3MEHEHUH
B OT/IENTbHBIE 3aKOHOIATENBHBIC aKThl Poccuiickoit Deneparmmy).

19



Peanuzanmst aIMUHHUCTPaTUBHON MPOIIECCYATBHON JIEeCITOCOOHOCTH B
YacTH peau3aliy IpaBa JOCTyNa K TOCYIapCTBEHHOU CIIy:kOe orpaHu-
YMBAETCS YCTAHOBJIEHHBIM 3aKOHOM IpeeibHBIM BO3PAaCTOM HECEHUs
TOCYIapcTBEHHOU ciyxObl (Hampumep, cT. 25.1 @3 PD «O rocymap-
CTBEHHOU TPaXKTAHCKOH ciyk0e», cT. 88 @3 PD «O cmyxbe B opranax
BHYTpeHHHUX Jien Poccuiickoit @enepanvyu U BHECEHUH U3MEHEHHUN B OT-
JeNIbHBIE 3aKOHO/IaTeNbHbIe akThl Poccuiickoil denepanuuny), 4To Mo3BO-
JSIeT TOBOPUTH 00 OrpaHWYCHUN aJMHHHACTPATUBHOMN IEeCIIOCOOHOCTH 10
JOCTIDKEHUH YKa3aHHOTO BO3pacTa.

JI.B. I'aac

JEATEJIbHOCTHh CYETHOM MNAJIATBI KAK ®OPMA
ITAPJIAMEHTCKOI'O KOHTPOJISA B COEPE
I'OCYJAPCTBEHHOI'O YIIPABJIEHUA

Cuernas nanara Poccuiickoit Denepaniui — 3TO MOCTOSHHO JIEHCTBY-
FOIUI OpraH (PUHAHCOBOTO KOHTPOJIS, oOpaszyembiii denepanbabiM Co-
Opanuem Poccuiickoii ®Deneparii B MopsaKe, ycTaHOBIeHHOM Dene-
panpHBIM 3akoHOM «O CuerHoit mamare Poccmiickoit denepammm» OT
05.04.2013 Ne 41-®3 wu mogmoruetHeiM @enepansHomy CoOpaHHIO.
B cBoeit mestenprOcTH CuetHas mamata P® pykoBomctByeTcs Qeme-
panbHBIM 3aKOHOAATENHLCTBOM, BBITIONHSET nopydeHus Cosera denepa-
uuu u ['ocynapcrBennoit ymel. B pamkax cBoux 3amay CuetHas majara
P® obnagaer opraHu3anuoHHOM U (PYHKIIMOHATHHON HE3aBUCHMOCTBIO.

Onuoit u3 ocHOBHEIX 1eiied Cuernoi manatel PO sgBisercs BLIABIIE-
HUC HapYUICHUHd TPUHIUIIOB 3aKOHHOCTH, 3(PQPEKTUBHOCTH, IENIeCO00-
pPa3sHOCTH pacxXoMOBaHHWS OIOJDKETHBIX CPEACTB, 4YTO CIOCOOCTBYET
VKPEIJICHHIO MPaBOBOM W (PMHAHCOBOM JTUCIMILIMHBI OpPraHOB TOCYAap-
CTBEHHOH BJIACTH M WHBIX CYOBEKTOB, JNEATEILHOCTh KOTOPBIX IMOIKOH-
TponbHa CueTHO manate PO.

®enepanpHenii 3akoH 0 CUETHOH ManaTe 3aKpeIuisieT OOMMPHEIH Te-
peYeHb 3a51a4, Cpeu KOTOPHIX 3aKPEIUISIOTCS TaKue, KaK: OpraHu3alius
M OCYIIECTBIICHHE KOHTPOJIS 32 IEJIEBBIM U 3()(PEKTUBHBIM UCIOIb30Ba-
HUEM CPEICTB (eaepaabHOro OrJKeTa, OFKETOB T'OCYAapCTBEHHBIX
BHEOIOKETHBIX (DOHJIOB; aHAJIU3 BBISIBJICHHBIX HEJIOCTATKOB M Hapyllle-
HUW B mporecce GOpMUPOBAHHUS, YIPABICHHS U pacnopskeHus deme-
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paTBHBIMU U WHBIMH PECypcaMu; OIEHKa 3aKOHHOCTH TPEIOCTABIICHHUS
TOCYJaPCTBEHHBIX TapaHTUH W MOPYYUTENHCTB... MO CHAEIKaM, COBEp-
[IaeMBbIM FOPUINYECKUMU JINIIAMU ¥ WHUBHUIYATBHBIMY TIPS PHHIMA-
TEISAMH 3a c4eT (ellepallbHbIX H UHBIX PECYpPCOB...; ONpEaCIeHHE J0-
CTOBEPHOCTH OFOJDKETHOW OTYETHOCTH TJaBHBIX aJMHUHHUCTPATOPOB
cpencTB (eaepaibHOrO OI0JDKETa M OFOJIKETOB TOCYNIapCTBECHHBIX BHE-
OroJKeTHBIX (QoHIO0B PD M romoBoro ordyera o0 HCmojgHeHWH (ene-
paJibHOTO OFOJKeTa, OFOJKETOB TOCYIapCTBEHHBIX BHEOIOKETHBIX
¢oHm0B PD; KOHTPOIL 32 3aKOHHOCTBHIO U CBOCBPEMEHHOCTBIO JIBHIKE-
HUS CPEICTB (efepaibHOro OFJKETa U CPEICTB OFOJKETOB rocynap-
CTBEHHBIX BHEOIKETHBIX (oHIOB P® B IlenTpamsHom Oanke PO,
VIIOJHOMOYCHHBIX OaHKaX W HMHBIX KPEAWTHBIX oOpraHuzanusx Pd;
obecrieyeHre B Tpejaeiaax CBOCH KOMITETEHIIMH Mep IO IPOTHBOJCH-
CTBUIO KOPPYIIHH.

st pemienws crosmux nepen Hel 3amad CuerHas manmara PO manme-
JieHa OOIIMPHBIM 00BEMOM MMOJIHOMOYMU. B wacTHOCTH, coritacHo cT. 17
®enepanpHoro 3akoHa «O Cuernoii mamate Poccuiickoit ®@enepanum»
OHa HANpPaBISIET II0 pPe3ylbTaTaM KOHTPONBHBIX W  OKCIIEPTHO-
AHATMTHYECKAX MEPONPUSITHA TMPEACTABIICHUS, MPEANUCAHUS, YBEIOM-
JICHUSI O MPUMEHEHWU OFOJDKETHBIX Mep MPHHYXICHUS, WH(POPMAIOH-
HBIE TIMChMA, a TAaK)Ke TIPHU BBISBICHUH JAHHBIX, YKA3bIBAIOMIUX HA TMPH-
3HAK{ COCTaBOB IMPECTYIUICHHUH, MIEPETAET COOTBETCTBYIONINE MaTepUAIIbI
B TIIPaBOOXPAHUTENBHEIE OPTaHbl; MPUBJICKAET K YYaCTUIO B MPOBEICHUU
KOHTPOJNBHBIX W DJKCHEPTHO-aHAIUTHYECKIUX MEPONPUATANA TOCyHap-
CTBEHHBIE KOHTPOJBHBIEC, MPABOOXPAHUTEIHHBIE W HHBIC OPraHbl U HX
MIPEJCTABUTEINEH. . .; OCYIIECTBIIICT HHPOPMAITMOHHBIH 0OMEH TaHHBIMHU O
JIUIaX, TPUBJICYCHHBIX K aJMHHHACTPATHBHON OTBETCTBEHHOCTH, C (eme-
pPAJBHBIM OPraHOM HCITOJHUTEIILHOW BJACTH, OCYIIECTBIISIONIMM (DYHK-
AU TI0 KOHTPOJTIO M HAJ[30py B (PMHAHCOBO-OFOIKETHOM cepe, B TTOPsII-
Ke, yCTAHOBJIEHHOM COTJIAIIICHHEM O COTPYAHUYECTBE U ;[p.l

CornacHo cT. 25 ykazanHoro ®enepanibHOT0 3aKOHA BCE CYOBEKTHI, B
OTHOIICHUH KOTOPBIX MPOBOAATCS KOHTPOIbHBIE Meponpusitust CaeTHON
najaroii P®, 00s3aHbI MPeOCTaBISATh HEOOXOIMMbIC HH(POPMAIIHIO, Ma-
TepHaNbl U IOKYyMEHTHI. B cilydae HEmpaBOMEpPHOTO OTKa3a WIM YKIIOHE-

! ®Denepanpubiii 3akoH «O CuerHoit namate Poccuiickoit @enepaumn» ot 05.04.2013
Ne 41-@3 // Cobpanne 3axoHonatenbctBa Poccuiickoit @enepanuu ot § ampenst 2013 r.
Ne 14 cr. 1649, cr. 17.
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HUS OT TMPEIOCTABICHUS MATEPUANOB CYOBEKTHI OYAYT HpPHBICUYCHBI K
IOPUINYECKON OTBETCTBEHHOCTH, B MOPAAKE YCTAHOBJIEHHOM JIEHCTBYIO-
LM 3aKOHOJATEIbCTBOM.

[To pesynbratam mpoBepok CuerHas mnanata PO MoxeT BbIHECTH
MIpeJCTaBlIeHUE MJIsl MPUHATUSA MEP IO YCTPAaHEHHUIO BBISBIEHHBIX HENO-
CTaTKOB M HapyUIeHWH, BO3MEILEHUIO MPUYUHEHHOTO TOCYAapCTBY
ymep6a ¥ MPUBJICUCHUIO K OTBETCTBEHHOCTH JIUII, BAHOBHEIX B HapyIIIe-
HHHM 3aKOHOAaTenbcTBa Poccuiickoit @eaepauu.

B cnyuasx HeBbimonmHeHHs npeacTaBieHuil CueTHOW manaThl, HECOo-
OmromeHNsI CpPOKOB WX BHIMONHEeHWs CUeTHass majgata HWMeEEeT MpaBo
HATPABIBITh PYKOBOAUTENSIM OOBEKTOB ayauTa (KOHTPOIIS) 00s3aTeIbHbIE
JUIA BBITIOJIHEHUS MPEANUCAHUSA I PUHATHS MEp MO YCTPAHEHUIO BBI-
SIBJIGHHBIX HEIOCTAaTKOB M HApYIIEHWH, BO3MEILEHUIO MPUYMHEHHOTO
rocyapcTBy yiiepba W MPHUBICUYCHUIO K OTBETCTBEHHOCTH JIWII, BUHOB-
HBIX B HApyIIEHUH 3aKOHOJaTeNnbecTBa Poccuiickoit denepanum.

[Ipu HEBBIMOTHEHUH WJIM HEHAAJIEKAIIEM BBIITOJTHEHUH NpeanuCcaHui
Cuetnoii nanatel Komneruss CueTHON majaThl MOXKET IO COTIACOBAHUIO C
Tl'ocymapctBennor [Iymoill NpUHSATH PEIIEHUE O MPUOCTAHOBIECHUU BCEX
BHJOB ()MHAHCOBBIX TUIATEKHBIX M PACUETHBIX OINEpaIHil O cueTaM 00b-
€KTOB ayJnTa (KOHTpOJ'I?I)3.

[Ipu BBIABIEHWH B XOI€ KOHTPOJBHOTO MEPOIPHUSATHS OIOKETHBIX
HapyleHuil CueTHasi majara HampaBisieT YBEAOMIJIEHHE O NMPUMEHEHUU
OO/KETHBIX Mep MPUHYKICHHUS.

OnmanM U3 >QPEeKTUBHBIX HAMPABICHUH OCYIIECTBICHUS (PHHAHCOBO-
ro kouTposia CuetHoii nanaroit PO aBnserca B3auMoneiicTBue ee ¢ mpa-
BOOXpaHUTeNbHBIMU opraHamu. CorjacHo cT. 46 Permamenta CuetHoi
nanatel PO nanHOe B3aMOECTBHE OCYIIECTBISETCS IO BOIIpOcaM IIpe-
IYTIPEKICHNUS, BEUIBICHUS U MTPECEUCHHs TPAaBOHAPYIICHUH B (PHHAHCOBO-
OrO/DKETHON cdepe, a TaKKe B MpPOIECcCe HMCIONB30BaHMSA (hemepabHOM

1 . N
Cr. 26 ®enepampHoro 3akoHa «O CuernHoil mamare Poccuiickoit ®enepanum» oT

05.04.2013 Ne 41-®3 // Cobpanme 3akoHOmaTenbcTBa Poccmiickoit ®denepamuu ot
8 ampenst 2013 1. Ne 14 cr. 1649.

Cr. 27 ®enepampHoro 3akoHa «O CuernHoil mnamare Poccuiickoit ®enepanum» oT
05.04.2013 Ne 41-®3 // Cobpanme 3akoHOmaTenbcTBa Poccmiickoit ®denepamuu ot
8 ampenst 2013 1. Ne 14 cr. 1649.

ST 4 cr. 27 ®enepanpaoro 3akona «O CuerHod manate Poccuiickoit @enepanun» ot
05.04.2013 Ne 41-®3 // Cobpanme 3akoHOmaTenbcTBa Poccmiickoit ®Penepamuu ot
8 ampenst 2013 1. Ne 14 cr. 1649.
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cobcTBeHHOCTH. OCHOBHBIME (popMamur B3auMoericTBrst CIETHOH TaiaThl
P® u mpaBoOXpaHUTEIBHBIX OPraHOB SIBILIIOTCS: OOMEH HH(pOpMamuend o
(axTax, CBSI3aHHBIX C HE3aKOHHBIM HCIOJNB30BaHUEM (enepaibHbIX Ol
JKETHBIX CPENICTB U (peepatbHOi COOCTBEHHOCTH; COBMECTHAS IKCIEPTH3a
MPOEKTOB HOPMATHBHBIX IPABOBBIX aKTOB, BXOIAIIMX B KOMIIETEHIIHIO
CuyeTHoM nanaTsl ¥ TPaBOOXPAHUTEIBHBIX OPraHOB U JIp.

CoTpyIHUKM MPaBOOXPAHUTEIBHBIX OPraHOB MOTYT BKJIIOYAThCS B
cocTaB pabounx rpymir, o0pa3yeMbix CUeTHOW ManaToi [UIsl MPOBEICHHUS
KOHTPOJIBHBIX U 3KCIEPTHO-aHAJIUTUYECKUX MEPONPUATHH, IO COrjaco-
BaHHUIO C COOTBETCTBYIOIIMMHU MIPABOOXPAHUTENbHBIMU Opl“aHaMI/Il.

Tak, cormacuo ordery CuerHoit manatel PO 3a 2017 B 2017 romy ObI-
JIO TIPUHATO pelIeHne O BO30YKAeHUH 46 YrOIOBHBIX NN IO MaTepHa-
naM, HampasiieHHbIM CueTHoi manaroil PO B mpaBooxpaHUTENbHBIE Op-
TaHBI U OPTaHbI TOCYIAPCTBEHHON 0E30MacHOCTH.

Taxum 00pa3oM, MOXKHO YTBEPKIATh, UTO 3aKPEIUICHHBIH 00beM TOJ-
Homounit CuetrHoil mamatel Poccuiickoit ®emepanuu TOCTaTOYEH st
OCYIIECTBICHUS] HE3aBUCHMOTO U CHCTEMAaTHUECKOr0 (DHHAHCOBOTO KOH-
TPOIISL NEATENEHOCTH OPraHOB TOCYIapCTBEHHOHN BIACTH M MHBIX CyOBeK-
TOB, PE3yJIbTAThl KOTOPOI'O MCHOJB3YIOTCA HE TOJBKO AJIS BBISBICHUS U
MpeceueHns] HapyIIeHUH 3aKOHHOCTH B (DMHAHCOBO-OIODKETHOU cdepe,
HO U CITy’aT JOCTOBEPHOH M 00BbEKTUBHOHN HH(popMaIuel o GruHaHCOBOM
U COLMAIbHO-3KOHOMHYECKOM I0JI0KEHUH rOCy1apCTBa.

A.A. Tpvinuenkog

I'OCYIJAPCTBEHHAA I'PAKJIAHCKASA CJIY/KBA
KAK BUJA JEATEJIBHOCTH

HeobxomMocTs pa3meneHus MyONnnaHOW CITY>KObI Ha NEATENbHOCTh U
«IpeAnpusTHe, YIpaBisieMoe aJMUHICTpaLueny, orMedan eme K. Benens’.
[IpryeM Takol MOAXOX XapaKTepeH HE TOJIBKO U1 aIMHUHHCTPATHBHOIO
npaBa @panmm. Hampumep, B 'epmannn, mo muennto MLA. Jlemsax, «ry0-
JMHYHYIO CITyKO0y» MOKHO paccMaTpHBaTh B TPEX CMBICIAX: (DYHKIIHOHATH-

' Cm. crathio 46 Permamenrta CuerHoif mamatsi P®. YrBepxnaen Komnerueit CuerHoit
nanatel Poccuiickoit @enepanmu 7 wrons 2013 r. (¢ m3menennssmu Ha 2017 r1.). URL:
www/ ach.gov.ru/document/#46p

? Begens XK. OcHoBa YTOJIOBHOTO TIpaBa : mep. ¢ ¢pp. M., 1973. C. 478.
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HOM, T.€. KaK JESTEIBHOCTh B IIEJISIX BBIIOMHEHHS OOIIEroCyIapcTBEHHBIX
3a/1a4 YIIPaBICHNUS, B HHCTUTYIIMOHHOM — KaK OIPEACICHHBIH KPYT JIHII, MO~
CKOITBKY BBITIONTHEHHE MYONMYHBIX JIeT COCTAaBISIET WX CHEIH(HYSCKYIO
(YHKIMEO, ¥, HAKOHEI, B FOPUIMYECKOM — KaK IMPaBOBOE PETYIMPOBAHHUE
CITy>keOHBIX OTHOIICHHH .

XoTs s I0pUANYEecKOd HAyKW BaKHBI BCE TPH ITOAXOAA K ITOHHMa-
HUIO TOCYJapCTBEHHOHN CITy>KOBI, HA TIEPBOE MECTO BBHIXOAUT CMBICTIOBAs
Harpy3ka Kak BuAa JesTenbHOCTH. B.M. MaHOXWH ompenenser MecTo U
pOJb CIY’KOBI B TOCYyIapcTBe W OOIIECTBE HE B CMBICIE 000COOIEHHOrO
OopraHa WM JPYrod CTPYKTYpPHI, a KaK Poib CYMMapHOH NESITEIbHOCTH
JIUII, OCYIIECTBILIOIINX CITYKEOHYIO NESATENEHOCTh B OpraHU3aIHAX, XO-
TS0 M PA3MYHBIX M MHOTOYHCIICHHBIX, HO JESTEIBHOCTh HICHTHUHYIO .
Kpome Ttoro, ¢ mpunsaruem eme ®3 «OO6 OCHOBaxX ToCyAapcTBEHHOM
ciry)0b1 POy, naBmrero opunuansHoe HOPMATHBHOE ONPEeNICHHE, TOCY-
JapCTBEHHAS CIY>K0a, B OCHOBHOM, CTalla pacCMATPHBATHCS C TEMHU HITH
WHBIMH Pa3INIAsSIMH KaK IPAKTHIECKOE YIACTUE TPaXKIaH B OCYIIECTBIIC-
HUM 1ened U GpyHKIHuH rocyrapcTBa ¢ MOMOIIBIO HCIIOTHEHUS TOCyAap-
CTBEHHOU JTOJKHOCTH .

OnHako, 4To e MPEACTABISIET COOO0H ATa NEeATeIFHOCTD, C YeM CBsI3a-
HA, YTO TO3BOJISIET OTTPAHUYNTE €€ OT IPYTUX BHIIOB COIMANBHOM, 00IIe-
CTBEHHO TOJNE3HON AesrensHOCTH? OO 3TOM B HOPMATHUBHBIX OIIpe/elie-
HUSX HIYETO HE TOBOPHUTCA. bonee TOro, OHM cTpaJaroT JIOTHYECKH HETO-
ITyCTUMOW OIMIMOKOH, OTPENeNsisl MOHITHE «CIYKOBD» Yepe3 OTHOPOIHOE
B yYKa3aHHOM 3HAYCHUH MOHATHE «CIIYKeOHOH nesTernpHOCTH». [loaToMy
0COOBINl HHTEpPEC BBHI3BIBACT UCCICIOBAHUE TMOHATHS, CONEPKAHUSI U OCO-
OEHHOCTEH TAaHHOTO BUIa COIMAIBHO 3HAUNMOH NIESITEIEHOCTH.

JIaBHIOIO TPaJHIIIIO MMEET ITOIXO0/, KOTOPBIH MPUCYTCTBYET B paboTe
I0.H. CrapuoBa «CiyxeOHOe TpaBo». ABTOp, CCBHUIASACH HA yISOHHK
anMuHUCTpaTuBHOTO npaBa 1973r. mox pemakuueit FO.M. Kosnosa, mu-
met: «[lox rocynapcTBEHHON CITy:K00i MOXKET TIOHUMAThCS JTF00ast pabo-
Ta, BEIIONHSAEMAsl B TOCYAapPCTBEHHBIX OpPraHax W OTIMYAETCS IO COnep-
XKaHUIO U 10 opme oT Tpyzaa padounx. Takoi MoaXom K TOCYAapCTBEH-

' Tocynapcrsennas ciy6a OCHOBHBIX KaIMTAIMCTHUecKuX crpad / VLU. 3aBpaHOB [1
1p.]. M., 1977. C. 250.

Manoxun B.M. K Bompocy o nmoHsTHEH cITy)Obl 1 ciyxamux // BectHuk CapaTtoBckoit
rocyIapcTBeHHON ropuamdeckoit akanemun. 2012, Ne 85. C. 86.

Atamanuyk I'.B. CymHocCTh TOCYIapCTBEHHOI CIy)KObl: HCTOPHUS, TEOPHUS, 3aKOH, IpaK-
Tuka. M., 2002. C. 113.
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HOW CITy’K0€ OCHOBBIBAETCS Ha JBYX OCHOBHBIX (hopMax TPYAOBOM Jes-
TETHFHOCTH JIIOJICH: HETIOCPEICTBEHHOE CO3/IaHHE MaTepUaIbHBIX [EHHO-
CTeid, ToBapoB (paboure) u OCymiecTBIeHHE (DYHKIHHA 1O PYKOBOJCTBY,
YIIPaBICHUIO, KOHTPOJIO, HAA30PY, YUETY (cnyncamne)»l.

B 3ToM cmpicnie BaxxHa mo3unus J.H. baxpaxa, KOTOpBIil CUATAET, YTO
cy)keOHasi JeSITENbHOCTh COCTOMT B YIPABICHHWH, OOCTY)KHBaHHH
VIpaBJICHHS, a TAKKE B COIMATLHO-KYJIBTYPHOM OOCITYKHBAHUH o,
Takoli moOAXOn HMMEET KOPHU B JOPEBONIOLMOHHOW MPaBOBOW MBICIIH.
B.®. Jlepro)xnHCKH, HaIpUMEp, BBIAEIAN «BHYTPEHHEE YIIPABJICHHUE B
COOCTBEHHOM CMBICTIE», «HA JOJI0 KOTOPOTO BHITIAZaeT OKa3aHWE Hace-
JICHUIO BCEBO3MOXKHOTO COJICUCTBHUS K Pa3BUTHUIO €0 KYJIbTYPHBIX HUHTE-
PECOB W YJIOBJICTBOPEHHIO MHOT'OCIIOKHBIX MOTPEOHOCTEH €ro MaTepH-
aJIbHOTO U JYXOBHOT'O CyIJ.IeCTBOBaHI/Iﬂ»3.

Yka3zaHHbIE MPU3HAKU JCUCTBUTEIBHO MO3BOJSIOT BBIIBUTH COOTBET-
CTBYIOIIUH BHJ JEATEIBHOCTH, HO HEKOTOpBIC IOJNIOKEHUS TPeOyroT
ocMoTpuTenbHOro yrorpeoenus. A.ll. AnexuH 3amedaer: «MHOrue
KaTEeropuu CiyKalmx crosaT y uctokoB HTII Bo MHOTHX cdepax dKOHO-
MHKH ¥ ONOCPEIOBAHHO OKA3bIBAIOT BIMSHHE HA e¢ (DYHKIMOHHPOBAHHE
u paSBI/ITI/Ie»4. B.I'. BUIIHAKOB TakXe OTMEYAET, YTO «HE3PHUMOCTb)»
YIPaBIECHYECKOr0 TPY/Ja, OTCYTCTBUE HATJISIIHO BBIPAYKEHHBIX MOKa3aTe-
JIEW €ro pe3yJbTaTOB U CIOKHOCTh UX OIEHKH SIBUJIMCh OJHON U3 MPUYUH
3a4MCIEHUS TOCYJAPCTBEHHBIX CIYKAIMX B pa3psij «HEMPOU3BOIACTBEH-
HBIX» paOOTHHKOB, JICHE)KHBIX ACCUTHOBAHWW Ha CONCp)KaHKE armapara
YIPaBICHUS — B pa3aen ((I/IS,E[ep)KKI/I»S. ITosToMy akneHT Aenaercs TOIbKO
Ha OMOCPE0BAHHOM HEe()H3MUECKOM BO3JICHCTBHN. B aHAIOTHYHOM KITIO-
ye, HaIIpuMep, Xapakrepusyer ynpasieHueckuil Tpyn C.M. Xawn. Ilo ero
MHEHHIO, OH SBJISCTCSA CHCHH(PHUECKOW Pa3sHOBUIHOCTHIO YMCTBEHHOI'O
TpyZAa, 00JacThIO JTyXOBHO-TBOPUECKOM JEATSILHOCTH JIFOACH, Hemocpe/-
CTBEHHO HE€ CBA3aHHOW C IMPOW3BOJICTBOM MATEpUAIIBHOIO MPOAYKTAa U

CoBerckoe aaMUHHCTpaTHBHOE mpaBo. OOmas M ocoOeHHash dYacTu: Y4eOHUK /
A.II. Anexwus [u np.]; mox pen. FO0.M. Koznosa. M., 1973. C. 136-137.
? Baxpax JI.H. TocysapcTBesnas ciryx0a : OCHOBHBIE MOHSTHS, €€ COCTABIIIONIAE, COAEP-
»kaHue, MpuHIHIIEI // TocynapctBo u mpaso. 1996. Ne 12. C. 10.
3 Jeproxunckuii B.®. Tlonumeiickoe npaBo. Ilocodme mms crymentos. 2-e uzn. CII6.,
1908. C. 2.
4 Anexun AIL AnmuHHCcTpaTHBHOEe TpaBo Poccmiickori ®enepannn: ydeOHUK /
A.IL. Anexun, A.A. Kapmonuukuit, FO0.M. Koznos. M., 2003. C. 148.
> Bumnsixos B.I. [paBo u Hay4dHast opraHu3aLys yrpasieHdeckoro Tpyaa. M., 1968. C. 10.
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BO3JEUCTBYIOIIEH Ha MPOU3BOACTBO JHUIIb Yepe3 PYKOBOJICTBO MOIBMA .
Takoli ke moaxon Beipaxaer I'.B. Atamanuyk B kHure «OQOecredcHue
PalMOHAIIBHOCTH TOCYNapCTBEHHOIO ynpaBneHHﬂ»z. MOXHO TpPHUBECTH
ere JoOpbIi AecATOK padoT, HO B IETIOM MO3HIHUS SICHA W M3 YKa3aHHBIX
LUTAT.

Hano nmume crpaBeammBOCTH paay 3aMETHTh, YTO HEKOTOPBIC M3 aB-
TOpOB Ooiee MOAPOOHO OCTAaHABIUBAIICH Ha 0OOCHOBAHHHU IMPOU3BOIH-
TEIBHOTO XapaKTepa 3TOTO TPYAd, XOTS W TaKXKE 4epe3 PYKOBOACTBO
MOBMI’. Kpome Toro, cayxba obecrieunBaeT He TOIBKO IPOH3BOJICTBO,
HO W PsI APYTUX BUAOB ACITEIBHOCTH: PACIPENCIICHUE MAaTEPHAIBHBIX
pecypcoB, oxpaHa MmopsaKa U 0e30MacHOCTH, BOCHHOE €TI0, YIpaBIcHUE
KylbTYpOH H 3;(paBooxpaHeHHeM4.

B nutepaTtype BcTpedanuch U Ipyrue CyleCTBEHHbBIE TPU3HAKHA TOCY-
JapCTBEHHOH CIy)OBbl Kak BHIa AesTenbHOCTH. Hampumep, b. ['ypreit
CUUTAET, YTO «JEATEINBHOCTh KaXKJIOTO CIIYXKAIIET0 COCTOUT B MOIYyYCHUHN
nHPOPMAIINH, B PACCMOTPEHHUH €€ C TOYKH 3PEHHS COOTBETCTBYIOIIMX
HOpPM (MMerommasicss HHPOpMAIHsl) U Iepenade pe3ysbTaToB CBOEH es-
TENFHOCTH JPYTUM JHLaM (B (opme 0006meHH171)»5. OTtpunas cooTBeT-
CTBHE JIEHCTBUTENBHOCTH MOJIOKEHUS O HENPOMU3BOIUTEIIBHOM XapaKTepe
TpyAa M BO3MOYKHOCTBb €r0 HCIOJb30BaHMS B KayeCTBE ONPENCIISIOLIETO
Tpr3HaKa CIykOel, B.M. MaHOXHH mpemmaraer B Ka4ecTBE MpH3HAKA HC-
MOJTB30BaTh OOBEKT BO3ICHCTBHS B IIporiecce Tpyda. B pe3ynbrate oH mpu-
XOIINT K BBIBOIY, UTO «CITy0a KaK BHI TPYIOBOH COLMAIBHOHN JESTEIBHO-
CTH O0BEKTOM CBOETO BO3ACHCTBHUS MMEET YeIIOBEKA, JINIHOCTh, €r0 OCHOB-
HBIC COIMAIBHO-OMOIOTHYIECKAE KavecTBa, IMPUYEM BO3ICHCTBHE 3TO —
HETIOCPEACTBEHHOE, a YEIOBEK KOHKPETHBIA. DTHM CITy0a ¥ OTIIMYaeTCs] OT
TIPOM3BOZICTBA U IPYTUX BUAOB COLMAIBHON JESTETBHOCTI' .

J.H. baxpax, oT4acTi mpuMHpsisi yKa3aHHBIC BBIIIE TOYKHU 3pEHUS, B Ka-
YeCcTBE CHEIU(PUICCKIX YePT TPYAa TOCYAAPCTBEHHBIX CITY)KAIINX BBIICIISIT:

' Xan C.M. VYupapneHdeckue oTHomeHus connamm3ma. M., 1982. C. 20.
2 Aramanuyk I'.B. OecnieueHue paliOHAIbHOCTH TFOCYJAPCTBEHHONO YIpaBieHus. M.,
1990. C. 215.
 Cm, Hanpumep: CemeHoB A. OCHOBBI MeHemkMeHTa: y4yeOHuk / A. CeMeHOB,
B. HaGoxkos. 5-¢ uza. M., 2008. C. 428.

Manoxun B.M. Cnyxb6a wu cuoyxammii B Poccmiickoit ®enepanuun. IlpaBoBoe
perymupoBanue. M., 1997. C. 6-7.
> I'ypueii b. Beenenne B Hayky ynpaBieHus : mep. ¢ op. M., 1969. C. 262.
§ Manoxus B.M. Yxkas. cou. C. 6-7.
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1) oTcyTCcTBHE CO3AaHUA MAaTEePHAIBbHBIX IIEHHOCTEH (XOTS MPH 3TOM U
00€eCIIeunBatOTCSI YCIOBHS IS MaTEPHAIIEHOTO IPOU3BOICTBA);

2) oco0bIif TIpenMeT Tpyda — HHPOPMAIIUS, KOTOPask OMHOBPEMEHHO SIB-
JSIETCS ¥ CPEICTBOM BO3JICHCTBIS HA YITPABIIEMBIX (0OCITYKIMBaeMBIX );

3) Bo3IeHCTBHE Ha JFOICH, X 0OCITYKHBaHHE;

4) Kak mpaBUJIO, TO YMCTBEHHBIH TPYy;

5) BO3ME3HOCTh TAaKOI'0 TPY/a;

6) 3aHsTHE ,E[OJ'I)KHOCTI/II.

Taxoke OombIIIoe TeOpeTHUeCKOe 3HAUCHHE ISl BCECTOPOHHETO HCCe-
JOBaHMSI TOCYJaPCTBEHHOM CITyOBI KaK CIIEIU(IIECKOTO BIIA IESTEIh-
HOCTH MMEET €€ pacCMOTpEHHE B LIMPOKOM M Y3KOM CMBICIE, KaK 3TO
npemiaran nenats A.IL AsexuH’. 3a9aTKH TAKOTO TOIXO0 MBI MOKEM
obnapyxuts eme y H.M. Kopkynosa: «Cnyx00ii TocynapcTBy B IIHpPO-
KOM CMBICJIE CJIOBa MOXKHO Ha3BaTh BCAKYIO NESATENBHOCTh Ha IOJb3Y
FOC}’I[apCTBy»3. Urto 370 3HaUUT? DTO 3HAYMUT, YTO B COBPEMEHHOM 3Ha-
YEHUU MOKHO TOBOPHTH O TOCCIYXO€ KaK O BEITIONHEHUH CBOCH paboThI
CIy)KaIlTAMH B TOCYAapPCTBEHHBIX OpraHm3anusax. TakuMm oOpas3om, croia
OyIeT BKIIOYEHO OCYIIECTBIICHHE CIY>KCOHBIX OOSI3aHHOCTEH B OpraHax
TOCBJIACTH, HA TOCYJapCTBEHHBIX MNPEANPHUATHIX, B T'OCYIapCTBEHHBIX
VUPEXKICHUAX U IPYTHX OpraHu3alisx. JTo U OyaeT HOHUMaHUE B IIH-
pOKOM cMbIcie. MIMEHHO Takod MOAXOJA MCIIONB30BAJICS B COBETCKON
IOPUIMYECKON JIHTepaType IO BOMPOCaM TOCYNAPCTBEHHOW CIYKOBI.
J.M. OBcsiHKO, HampuMmep, ONpeAessul JaHHYIO KaTeTOpPHIO KaK BBION-
HEHHUE CIIY)KallUMH T'OCYJapCTBEHHBIX OpraHu3aluii (OpraHoB, MpearpH-
SITUW, YUPEKICHUH U T.A.) TPYAOBOH HEATEIBHOCTH, MPEAYCMOTPEHHON
3aHMMAaEMbIMH JIOJDKHOCTSIMU, HAllpaBJIEHHOW Ha OCYIIECTBIIEHUE 3a/1a4 U
(GYHKIUA ToCymapcTBa M OILIaYMBacMON um®. Moxno TOBOPUTH O CIYX-
0€ TOJNBKO B TOCOPraHaxX Ha OMpeIeIeHHBIX MODKHOCTAX. U 3TO yrke mpo-
SIBJICHUE Y3KOro moaxona. IMeHHO oH 1 ObUI, KaKk MOXKHO YOSIUThCS U3 HOp-
MaTHBHBIX ONPENENCHNN, IPUHAT 3aKOHOAATENEM IPH CO3TaHUN HOBOW KOH-

! Baxpax JI.H. O61me Bonpochl CiyK6bl B COBETCKHX FOCYAPCTBEHHBIX i OOLIECTBEHHBIX
opranmzanusix // Ciyx0a B TOCYyJapCTBEHHBIX W OOIIECTBEHHBIX OpPTaHHU3AILMUSX.
Cepamnosck, 1988. C. 4-15.

2 Asexun AL AnmuHHCcTpaTHBHOEe TpaBo Poccmiickori ®enepanuun: ydeOHUK /
A.II. Anexun, A.A. Kapmonuukuit, FO0.M. Koznos. M., 2003. C. 164.

* Kopkynos H.M. Pycckoe rocyiapcTBeHHOe NpaBo: BepXoBHas BIACTh M €€ OPIaHbI.
CII6., 1909. 6-e uzn. T. 1 : Beenenne u obmast uacts. C. 399.

4 OBcsnKo JI.M. TocynapcrBennas ciryx6a Poccriickoit @enepanuu. 2-¢ m3n. M., 2003. C. 3.
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HEMIUA TOCYAapCTBEHHON CITy»O0bI B PO 1 ee cy61>eI<Tax1 W TAJILHENIIIEN ee
peanu3anud B ACHCTBYIOIIEM HBIHE 3aKOHOMATENBCTBE. 1O €CTh BO BCEX
OMPEENICHUSIX Peub UACT O MPOPECCHOHAIBHON CITyeOHOH IesTeTbHOCTH,
HaIpaBJICHHOM Ha obecriedeHre UCTIOMHEHNs ToaHoMounid Poccriickoit De-
JIepaniy U ee CyOBEKTOB, (eepalbHbIX U CYOBbEKTOBBIX TOCYIAPCTBEHHBIX
OPraHoOB, a TAKKE JIML, 3aMEIIAONMX TOCYJAPCTBEHHBIE TODKHOCTH. TakuM
00pazoM, OCHOBHBIMH CTPYKTYPHBIMH JJIEMEHTAMH, 0OCCIICUNBAIOIIIMH T10-
CTPOSHHE CHUCTEMBI TOCYaPCTBEHHOM CITYKOBI, SIBILTFOTCSI TOCYIapCTBEHHBII
oprat (amrmapart) ¥ JODKHOCT TOCYIapCTBEHHOH CITyXKOBI.

A.B. bapanosg

K BOIIPOCY O BUJAX
ITPABOMEPHOI'O IOBEJAEHU A

[ToBeneHue JeroBeKa, B TOM YHCIIE U PAaBOMEPHOE, XapaKTepU3yeTcs
CIIOKHBIM TICHXOJIOTHYECKAM TIPOIIECCOM, B KOTOPOM YYacTBYIOT BCe
KOMITOHEHTHI INYHOCTH. Permaroiee 3HaueHNEe B 3TOM TPOIECCE TPUHA/-
JISKAT MOTHBY, KOTOPBIH OMpeaenseT MoOyIUTEIbHYI0 U COMepKaTeb-
HYIO CTOpPOHY MpaBOMEpPHOTro moBeneHus. [lo MOTHBOM ciemyeTr TOHHU-
MaThb JII000H BHYTPEHHHI WCTOYHHK TMOBEJCHHS YEIOBEKa, OMpPEICIIAIO-
U €T0 aKTUBHOCTD, 1[EICHAPABIEHHOCTh U YCTOMYHNBOCTb.

Touek 3peHHS OTHOCHTENHHO OIpPENENEHUS MOTHBA MHOTO, HO WX
aHaIM3 TI03BOJISIET CAENATh BEIBOA O TOM, YTO B 3aBUCUMOCTH OT CHTYa-
MM MOTHBOM ITOBEJICHUSA, B TOM YHCIIC M MPABOMEPHOr0, MOKET OBITh
M000e TICHXUYECKOe MPOsBICHHE (HaMepeHHe, MOTPeOHOCTh, JKellaHue,
coobpakeHue, YOSKIACHUS, HHTEPEChI, COCTOSHUE H T.J.), KoTopoe (op-
MHpPYET HaNpaBICHHOCTh BOJHM YEIOBEKAa W OOYCIIOBIIMBACT COACP)KAHUE
ero JeicTBuii (0e3neiicTBrs).

MortuBamus — 3T0 CUCTEMa Pa3HOOOPA3HBIX BHYTPECHHHX W BHEIIHUX
IO OTHOIICHHIO K YEJIOBEKY (PaKTOPOB, KOTOPBIE HAPSIY C MOTHBOM OKa-
3BIBAIOT BJIMSHHE HA MMOBEACHHUE.

Crnenyer OTMETHTbH, 9TO B IOPUIMYECKON JIUTEPATYpPE, TOCBAIICHHON
MIPaBOMEPHOMY TTOBEJICHUIO, TPAJAUIIMOHHO PAaCCMATPUBAIOTCS B OCHOB-

' 06 ocroBax rocynapcTBeHHON ciryx0b1 Poccuiickori ®enepanun: Penep. 3akon Poc.
®enepanun ot 31 utomst 1995 1. Ne 119-03 // Cobpanue 3akoHOmaTenbcTBa Poccuiickoi
®Denepanuu. 1995. Ne 31. Cr. 2990. Cr. 2.

28



HOM, MTO3UTUBHBIC (BBICOKO CO3HATENFHOE W OOBIICHHOE MOBEICHUE) JIH-
00 HEHTpanbHBIE (KOH(QOPMHUCTCKOE TTOBEIeHIE) MOTHBEL. O HETAaTUBHBIX
MOTHBAX peyb WAET TOJBKO JIUIIb IPU PACCMOTPEHUH MapruHAIbHOTO
TIOBEZICHMS, HO M B 3TOM CIy4ae, KaK IIPaBUiIO, BCE OIPaHUYNBAETCS aHA-
JIN30M CTpaxa HaKa3aHHs.

Mexny TeM B OCHOBE IPABOMEPHOrO IOBEICHUS MOTYT JIEKaTh U
WHBIE MOTHBBI, TAKHE KaK 3aBUCTh, PEBHOCTh, MECTh, 3I0CTh, OOWIA U T.II.
WU ecnm B nmuTepaType, NOCBSIIEHHON TPOTUBONPABHOMY MOBEIECHUIO, 3TH
MOTHBBI TOJIYYWJIH JOCTATOYHOE OCBEIIEHHE, TO NPU PacCMOTPEHUH
CyOBEKTHBHOM CTOPOHBI MTPaBOMEPHOTO IMOBEICHHUS OHU OCTAIOTCS TPaK-
THYECKN HE MCCIECNOBAaHHBIMU. VICKIIIOUEHHNE, B ONPENEICHHON CTENEHH,
COCTAaBJISIFOT 3TOMCTHYECKUE n06y>1<,ueHHs{1.

UsBectHBIi kpumuHONIOr FO.M. AHTOHSH Npeanaraer pasziuyaTh /1Ba
YPOBHSI MOTHUBAIlUN NIOBEICHNUS, B YACTHOCTH MPECTYITHOTO:

— «BEpPXHUN», pallMOHAIBHBIA (pa3yMHBIA, CO3HATENbHBIN), KOTAa
CTaBsTCA BIIOJIHE OINPEACIICHHBIE, SCHBIC, TONTOCPOYHBIE LEH, ISl J0-
CTHKEHHS KOTOPBIX BENETCS TIIATENbHAs TOATOTOBKA U IJIaHUPOBAHUE;

— TIIyOWHHBINA, CMBICIIOBOH, OMpeNeNsIeMblii OecCO3HATETHHBIMH BIIC-
YEHUSMH U HYXIaMH, TPEBOKHOCTBIO 1 CTanOMz.

Kak npencrasnsiercs, Takoi MOAXO0J SIBJISIETCS BIOJHE ONpPaBAaHHBIM
W JUTSI XapaKTEPUCTUKA MOTHBAIIMHU MPABOMEPHOTO TIOBEICHHSL.

PaccmaTpuBaemble KaTeropuu BechbMa HeoAHO3HayHbl. Kak mpaBuiio,
UM JAaeTcsl OTpUIATENIbHAST MOPAIbHO-HPABCTBEHHAS OLIEHKA W OTHOIIE-
HUE K HUIM (POPMHUPYETCS MMOTICPKHYTO HEraTHBHOE.

Kak yxe ormeuanoch, momoOHbIE MOTHBBI MOTYT JISKAaTh U B OCHOBE
MPaBOMEPHOTO TOBENEHUS. B AT0ii CBS3M cpasy e BCTaeT BOMpoc 00 OT-
HECEHWH OCHOBAHHOT'O HA TAKWX MOTHMBAX IOBEACHUSA K COOTBETCTBYIOLIC-
My BUJY, T.€. OIPEIEICHUN €ro MeCTa B KIaCCH(UKAMOHHOM PSIY, OCHO-
BAaHHOM HAa TaKOM KPUTEPHH, KaK CYOBEKTHBHAs CTOPOHA IPaBOMEPHOTO
noBezicHUs. HeCOMHEHHO, YTO €0 HENb3sl OTHECTH K BBICOKOCO3HATEIBHO-
My ¥ IPUBBIYHOMY IOBEJIEHUIO (TaK KaK B OCHOBE 3TUX BHJIOB IOBEACHUS
MOTYT JIeKaTh TOJBKO MO3UTHBHBIE MOTHBBI). ClenyeT OTMETUTh, YTO B
IOPUIMIECKOM IUTepaType CylecTByeT u uHas mo3urms. Tak, B.K. babaes

! Cwm., Hanpumep: [IessHOB H.A. Teopust rocynapcra u mpasa: B 2 4. U. 2: Teopus mpasa:
yueb nmocodue. Upkyrck: Uzn-so UT'Y, 2011. C. 304.

* Cwm.: Anronsn 10.M. Kouenmus MIPUYMH HPECTYNHOCTH WM NPUYHMHBI NIPECTYTHOCTH B
coBpemenHoi Poccun // Poccmiickmii ciienoBatens. 2004. Ne 8. C. 29-32.
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Hapsly C MPaBOBBIMHU CTUMYJIAMH aKTHBHOTO MPABOMEPHOTO TTOBEICHUS
BBIJICTISIET ¥ HEMPABOBBIE CTUMYJIBI TAKOTO TOBEACHUS, OTHOCS K HAM dYe-
CTONFOOWE, CTpEeMIICHHWE 3aHSATh 0OJiee BBICOKYIO JOJDKHOCTB, JOOUTHCS
BJIACTU U T.I[.l C 110100HO# MMO3HLMEN CIIOKHO COTIACHTLCS XOTS OBI B CH-
JIy TOTO, YTO TAKOM TUI MOBEACHUS SBISETCS BBICOKOCO3HATEIBHBIM, OCHO-
BaHHBIM Ha YYBCTBE JI0Jra, HEOOXOJUMOCTH M 3HAYUMOCTH TaKOTrO IOBe-
JIEHUS JUIS OOIIECTBA B I[E€JIOM M OTAENBHEIX €0 YIEHOB B YACTHOCTH.

Bpsin mu ocHOBaHHOE Ha paccMaTpPUBAEMBIX MOTHBAax IMPaBOMEPHOE
MOBEJICHNE MOXKHO Ha3BaTh M KOH(MOPMHUCTCKUM: KOH(OPMH3M IPEIII0-
JlaraeT clieZIoBaHHE 3a OOJBIIMHCTBOM, COTJIAIIATEIBCTBO C ABTOPHUTETOM,
MIPHUCITOCOOJICHHE K KOJJICKTHBY, aHAJIHU3UPYEMBIH XK€ BHJ TOBEICHHS,
KakK MPEACTaBIAETCA, MPEANONaracT NPOTUBOIIOCTABICHUE KOJIIEKTUBY.

B ropuamyeckoil muTepaType BCTPEYaeTCsl TOYKAa 3PEHUS], COrJIacHO KO-
TOPO MOTHUBBI 3aBUCTH, PEBHOCTH, KATHOCTU U JAPYTHUE HAPALY CO CTPaXOM
HaKazaHWs JISKAT B OCHOBE MapruHAIILHOTO MTPaBOMEPHOTo moBeneHus . Kax
MIPE/ICTABIIACTCS, TAKAs TOYKA 3PECHHS TOXKE HE MOYKET OBbITh TPH3HAHA 000C-
HOBaHHOHW. KapsepusMm, 3aBUCTh, MECTh, PEBHOCTH U T.II., C OJHOU CTOpPOHBI,
W CTpax HaKa3aHWs — C APYrok, He MOTYT OBITh ITOCTABJICHBI B OJMH KJIACCH-
(DUKAIMOHHBIH PsAMT, XOTSI OBl B CHJIY TOT'O YTO TPECTABIISIOT COOOM pasimy-
HBIE MPOSBICHUA ICUXUYECKUX YCTAHOBOK JIMYHOCTH.

Bo3MoxxHO, cienyeT COrjlacuThCS C TO3HIUENd aBTOPOB, KOTOPBIE
HapAy C TPAOJULIHOHHO HA3bIBAEMBIMU YETHIPbMS BUAAMU MMPABOMEPHOTO
MOBEJICHUS BBIACISET €€ M HUTWIMCTAYECKOE MOBEICHUE, YKa3bIBas,
YTO «IOBEACHUE HUTHIIMCTUYECKH HACTPOCHHBIX JIFOAEH UMEET CBOH OCO-
OCHHOCTH (CKENTHIIM3M, COMHEHHS, IPOTECT, 3KCTPEMHU3M, paanKa-
J'II/ISM)»3. Crnenyer OTMETHTH, YTO pacCMaTpUBaeMble HETaTHBHBIE MOTH-
BBI JIOCTATOYHO OJIM3KH K YKA3aHHBIM OCOOCHHOCTSIM HUTHIIMCTHYECKOTO
MOBEICHHUS, XOTS IOJHOCTBIO C HUMHU HE COBIIAJAIOT.

BecpMa uHTEpECHBIMU B ’TOM OTHOIICHUHW MPEACTABISIOTCS B3TJISIbI
I'.B. ManblieBa, KOTOpEIH Ha OCHOBE pabOT IMCHUXOJIOTOB, SBJISIOIIUXCS
NPU3HAHHBIMU ~ HCCIENOBATEISIMA  MOTHBAllMOHHOCTH, TaKHX Kak
A.H. JleonTses, B.K. Buronac, mucan o moBeieHUN «HETAaTUBHO OJIEP-

! Teopust rocynapctBa u mpasa: yueOHuk / mox pen. B.K. Babaesa. M.: IOpuct. 2007.
C. 520.

2 Cm.: TTbsinos H.A. Yka3. cou. C. 304.

*Cm., Hanpumep: ['onoBuctukoBa A.H., Imurpues F0.A. I[Ipobiembl Teopun rocynapcrsa
u npaBa: yueOHunk. M.: OKCMO, 2005. C. 469.
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JKHMBIX JIFOZICHD» M BBIICISII ACCTPYKTHBHBII THIT TIOBEICHHUs . XOTS Tep-
MUH «IECTPYKTHBHOE TIOBEICHIE» B OONBIICH CTEIIEHU CBS3BIBACTCS aB-
TOPOM C KpailHUMH (QopMamMy IEeCTPYKTUBHOCTH (MaHHAKAaIBHOCTH, TS-
JKenas JEnpeccHsi, cajnu3M, Ma3oXu3M U JIp., a B IOPUAUYECKOM IPOsIBIIE-
HUU — IPECTYIUIEHUE), MPEJICTABIAETCS, YTO 3TOT TEPMHUH BIIOJIHE MOXKET
OBITH pPacHpOCTpaHEeH U Ha cdepy ImpaBoMepHOro. B 310 cBs3m mpume-
HUTENIBHO K XapaKTepUCTUKE MPaBOMEPHOrO MOBENEHHS, B OCHOBE KOTO-
pOro JieXaT HEraTUBHbIE MOTHBBI, YMECTHO BECTHU pe€Yb O «JIECTPYKTHB-
HOM IIPAaBOMEPHOM IOBEIECHUI.

Taxum 0Opa3oM, mpobiIeMa ONpenereHns BUIOBOH MPHHAIICKHOCTH
MIPaBOMEPHOIO MOBEICHUSA, OCHOBAaHHOIO Ha HETaTUBHBIX MOTHUBAX, SIBJIS-
€TCS. OTHOCHUTENBHO HOBOH IS IOPUANYECKOW HAayKW W TpeOyeT maib-
HEHIIEero N3y4YeHus..

3.C. FOcybos, I1.H. Cuzos
ITUKO-ITPABOBBIE CYKJIEHUS O YEJIOBEKE

B mayke Bcerma ObLTa M OCTaeTcss ocTpas HEOOXOIUMOCTH IMO3HATH
MUp YEeNIOBEKa, OCMBICINTE HEHHOCTh W MOTHHHOCTE OBITHS, B KOTOPOM
YKUBET ¥ TBOPUT YeIOBeK. YemoBeyeckasi MpICIb B T€UEHHE MPAKTUUECKU
BCEH HCTOpUH c(HOPMYITHPOBaia MHOTOYHCIICHHEBIC B3TJIIIBI Ha YETIOBEKa.
dunocodcekast Hayka MOTOOHBIH IDTIOpA3M MHEHUH U CY)KICHUH 0 de-
JOBeKe OOBICHSAET IMPOTHBOPEUMSIMHU, KOTOpHIE OBLIM XapaKTePHBI IS
BCEX 3I10XaM pa3BUTHS MHpa.

OteuecTBeHHass KOHCTUTYLIMOHHAs HCTOpUS Ye€pe3 TOPbKUH OMBIT
CTpalaHWii U HEyCTaHHOH OOpbOBI chopMymHpoBana cOOCTBEHHYIO Ipa-
BOBYIO MakCHUMY O 4eJIOBEKe Kak BhICIIeH eHHOcTH (cT. 2 KoHctutyuun
P®). Hame o0miecTBO U pOCCHICKUN YETOBEK 3aCITY>KHIIA CTONb BEICO-
KyI0 IIPaBOBYIO OLleHKY. OHa BIIOJHE COOTBETCTBYET COLMOKYJBTYPHBIM
Y aHTPOIOJIOTMYECKUM BBI30BaM MPOLLLIOTO.

[IpobiemMa IEHHOCTH YeNOBEKAa B COBPEMEHHBIX YCIIOBHSIX OCTACTCS
MpeeNbHO aKTyaJbHOU. Benp He cilydaifHO B HAlllM THU BECbMa aKTUBHO
BBI/IBUTAIOTCSI TEOPETHUUYECKUE BBIBOJIBI M MPAKTUUECKHE MPUMEPHI, KOTO-
pble OTPUIIAIOT AKCMOMY O IIEHHOCTH YeloBeKa. B KOHCTUTYLHMOHHO-
MPaBOBOM JIUTEpaType KOHCTUTYLIMOHHAs HOpMa O BhICHIEH LIEHHOCTU

! Mausies I'.B. Conmansable ocHOBaHuUs mpaBa. M.: Hopma-M, 2013. C. 216.
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Has3biBaeTca «OecoBmuHOW» (C.H. babypuH) ¢ TpeGoBaHMEM CpPOYHOrO
ycrpanenus cr. 2 Konctutynuu. CTOpOHHUKAaM BbIILIEYKa3aHHON MO3UILIUH
cleayeT MOMHHUTh, YTO KOHCTUTYLUHMOHHOE NMPH3HAHUE YelIOBEKa BbICIIEH
LIEHHOCTBIO SBJSETCA TBOPYECTBOM MHOTOHALIMOHAIBHOTO HApPOIa, KOTO-
PBIi CBOOOTHEIM BOJIeU3bsiBIeHHEM TpuHsT Konctutynmio Poccun.

ConnokyneTypHas 1 IPaBoBasi HEOOXOIUMOCTE (POPMHUPOBAHIS HPAB-
CTBEHHOTO W YBa)XXMTEIBHOTO OTHOUIECHUS K YEIOBEKY CTajla IJIABHBIM
CTHUMYJIOM W3y9eHUs! JaHHOH MpoOJIeMbl MHOTUMH H3BECTHBIMH MBICIIH-
tersiMu. McenenoBarenn 000CHOBAIN TEOPHIO MPOrpecca IeI0BEIECKOro
pa3yMa OT JAMKOIO COCTOSIHHMS A0 KyJIbTYpHOro uenoBeka. IOpuansanus
YEJI0BEKa M MPaBOBOE MPOBO3TIIANICHUE €r0 EHHOCTH SBISIOTCS TOCTOSI-
HueM HoBoro Bpemenw, 1.e. snoxu IIpoceenienus. J(nana3oH MpaBOBBIX
uaed o YelnoBeKe OKa3aJiCs CIHMIITKOM ITHPOKAM W BO MHOTOM OBLI IIpe.-
ONpEJIENIEH YCIOBHUAMH XHU3HU Htofei. IMEHHO peanpHas HCTOpUYECKas
JelcTBUTENFHOCTD MpuBena T. ['060ca K MBICIH, YTO «9IETIOBEK YETOBEKY
Bonk». [Inst Pycco rOpuaMdeckwili 4enmoBEK SIBIISETCS ATOMCTOM M €ro
MOXHO CIEPXKHBATh JHIIs IyTeM mpocBemenns. [Ipodeccop Tomckoro
yauBepcutera B.I'. KamOypoB Bepru B mmean denmoBeka M JIOMycKal Jo-
CTMIKEHHE 3TOM LENIN HAa OCHOBE KYJIBTYPBI IIpaBa.

HUcropuko-dumocodckas QucKyccus o 4elIoBeKe HEM30eKHO MpUBeIa
K OIHCAaHUIO YeIOBeKa KaK CyOBheKTa mpasa. HeoOXoauMo COracuThes C
MHEHHEM O TOM, YTO IOpUAMYecKas Hayka HE MOXKET aOCTparupoBaThCSI
OT YeJIoBeKa Kak CyObeKkTa oOmIecTBeHHBIX oTHOmeHuH (M.H. Mamuna).
B Hamm 1HU NpakTUYECKH BCE MPABOBBIE CHCTEMBI U FOPUANYECKHAE TOK-
TPHUHBI, BKIIIOYAsi POCCHICKHUE, IPU3HAIOT YEJI0BEKA, ET0 IIPaBOBOM CTaTyC
OIIHOM M3 OCHOBOITONIATAIOMINX POOIIEM COBPEMEHHOCTH.

Hecmotpa Ha o4eBUAHBI T'YMaHUCTUYECKUN MOTEHLMAN AHHOM HJIEH,
[EHHOCTh YETIOBEKA B OTHENBHBIX ITYyONMKAIAX HE PacCMaTpHBAETCS Kak
paBoBOM mMrepaTuB. IIpu3HaHMe YenoBeka KOHCTUTYIIMOHHON IIEHHOCTBIO
00BsBIIeTCST MA(OM W HE COOTBETCTBYIOIIMM JICHCTBHTEIFHOMY ITOJOXKE-
HUIO Jed. [l CTpOroCTH CyXKIEeHHS IO JAHHOH MpoOieMe HeoOXOMMMO
HaIOMHUTb, YTO KOHCTUTYIMSI HOPMAaTUBHO MPOBO3IJIALIAET HE peajbHOE, a
JIOJDKHOE COCTOSIHHME rocyaapceTsa. 1103ToMy KOHCTUTYIIMOHHAs HOpMa U pe-
AJIBHOCTh MOT'YT HE COBIIA/IaTh WM BCTyNaTh B potuBopeure (M. M3ensee).

CoBpeMEHHBIH  YENOBEK  SBISIETCS CYOBEKTOM  OOIIECTBEHHO-
MOJIUTUYECKOW U COLHUAIbHO-KYNbTypHOU *u3HHU. [loaTomy cT. 2 KoH-
CTHTYIIUH CBS3aHA C MHOTOMEPHOCTBIO YEIIOBEKa M yUpexmaer Bce Gop-
MBI €T0 IEHCTBUTENBHOCTH B KOHTEKCTE JTOJIKHOTO, HIICATBHOTO.
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/l.B. Cennuxosa

OBECHEYEHME U3BUPATEJBHBIX ITPAB I'PAXKJIAH
C OTPAHUYEHHBIMHA BO3MOXKXHOCTSIMHA
3JIOPOBbSI (ITO MATEPUAJIAM
TOMCKOM OBJIACTH)

Coser EBporbl cOBMECTHO ¢ MEXIyHapOAHOM opranuzaiuet «HKito-
3uBHast EBpoma» pa3paboTan B Umcie MPOUYHUX CIEAYIONIME IMPOTrpaMMHBIE
TTOJIOXKEHUS O TOPSAKE PAOOTHI C TpaXKTaHAMHU, UMEIOIIINMA HHBAJIATHOCTE:
«...TOIOCOBaHHE JOJDKHO OBITH JOCTATOYHO TMOKWAM, YTOOBI YIOBJIECTBO-
PHTH TOTPEOHOCTH JIFOJICH C OTPaHUYEHHBIME BO3MOXKHOCTSIMH 3IIOPOBBS;
MPUHIAIT JOCTYIMHOCTH MH(opMarmu 00 M30MpaTenbHOM Mpolecce IO
JKeH OBITh OTpa’keH B HAIIMOHATBHOM 3aKOHO/IATEIBECTBEY .

Jnst moBbIeHust 3P PEKTHBHOCTH pabOThl M30MPATEITBLHBIX KOMUCCHI 1
OKa3aHUs M30MpaTesIM aIpeCHOW MOMOIIM HEOOXOAMMO pacloiaraTb CBe-
JEHUSIMU O KOJIMYECTBE U MECTE KUTENbCTBA IPpakIaH, UMEIOLMX HHBAIUI-
HOCTB TIO 3PEHHI0, CITYXY, & TAKKe APYTHX MATIOMOOWIEHBIX TPYITIL.

[lopsimoxk mpenacTaBiieHUs YKa3aHHBIX CBENEHHUM, OINpelneseHHbIN
m. 16.1 cr. 20 ®enepanbHoro 3akoHa Ne 67-D3, He O3BONIAET MOIYYUTh
HCUEpPIBIBAIOMINI TepedeHb HH(pOpManny, HEOOXOIUMEIA T PaOOTHI C
Ha3BaHHBEIMU Tpynmamu u3oupateneid. [IpemcraBisieTcss BO3MOXKHBIM
YCOBEPIICHCTBOBATh MOPSIOK HCTPEOOBAHUS CBEICHHUN 3a CUET YTOUHE-
HUs B YmpasieHusx [lencuonnoro ¢onma P® ampecoB mecra KuTens-
CTBa M30MpaTeneil ¢ Ha3BaHHBIMU KaTErOpPHSIMHA MHBAIAIHOCTH, Oe3 yKa-
3aHHS KBapTHp. Takoi MOpsAI0K cOOpa CBEACHHMIA, C OJHOW CTOPOHBI 0y-
JeT TPENsATCTBOBATh PasMIallIEHHUI0 MEPCOHAJbHBIX MaHHBIX, C APYroi
CTOPOHBI, IO3BOJIUT ONPENCIUTh, HA KAKUX WM30MPATENbHBIX YYacTKax
TpeOyercss 00eCeUnTh IOMOMHUTENBHYIO MTOMOIIb U CIEIHaIbHBIC HH-
(bopMaImOHHbIE MaTEPUAIIEL.

Xotst @3 Ne 67-D3 nmpeaycMaTpuBaeT BO3MOXKHOCTh OCYILLECTBICHUS
BOJICH3BSBIICHUS Ha BHIOOpaX BHE MOMEIICHHS IUIS TOIOCOBAHUS, 3a4a-
CTYIO ITaHHAas HOpPMa TPaKTyeTcs Kak oOecliedeHHe BO3MOXKHOCTH TOJO-

! Participation in political and public life: the basis for people with intellectual disabilities
to live as equal citizens. Official website of Inclusive Europe. Bprocens, 2011. URL:
https://inclusion-europe.eu/wp-content/uploads/2015/03/PositionPaper2011_Participation
in_Political and Public_life.pdf (mara obpamienus: 20.01.2019).
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cOBaHUS M30mparers Ha ToMy. Mexay TeM COOMNIoAeHIe IPHHIINTIA Tak-
HBI TOJIOCOBAHHS B YCIOBHSAX HEOONBIION JKIION IUIOMAAN JOCTATOYHO
npoOIeMaTHYHO, KPOME TOT'0, CPEIN JIAII, TOIOCYIOIIUX MOAOOHBIM 00pa-
30M, HIMEETCSI JOBOJIBHO 3HAYNMOE KOIMYECTBO TEX, KTO JKeNan ObI ToJo-
COBaTh B O0IIEM TOPSAKE B TIOMEIICHUH IS TOJIOCOBaHUA. B 3Toi CBsI3M
MIPEICTABIACTCS BO3MOXHBIM TOJIKOBATh NAHHYIO HOPMY OYKBAJIIbHO H
00€eCIIenTh BO3MOKHOCTB TOJIOCOBAHUS HE TOJBKO Ha JIOMY, HO U B HHBIX
YIOOHBIX ISl M30MpaTeNeil MecTaX, B KOTOPBIX UMEETCs JOCTYITHAs cpe-
Jla ¥ BO3MOXKHO CO3aTh YCIIOBHSI [UIS Peasi3allid OCHOBHBIX Hadall U3-
OnpaTenpHOro 3akHOAaTeNbCcTBa. ONBIT OpPraHU3alldH TAKOTO TOJI0COBA-
HUs uMen Mecto B T. Tomcke B 2013 T., Korma MamoMoOHIIbHAS TPYIIHa
TpakAaH OCYIIECTBHIIA CBOE M30MpaTeNbHOE IPaBO B MOMEIICHUU OOIIIe-
CTBEHHOM OPraHM3aIiH MHBATH/IOB .

Haxonern, Hopmbr @3 Ne 67-03, kacaroumecss HHOOPMHPOBAHUS W3-
Oupateneil ¢ WHBAIMAHOCTBIO IO 3PEHUIO, YKA3hIBAIOT HAa HEOOXOIH-
MOCTh Pa3MEIICHHS B YIaCTKOBBIX M30MPATENbHBIX KOMUCCUSIX B TIEPHO
KXol w30MpaTeTbHON KaMIAHWW CIEIHATBHBIX HH()OPMAIIMOHHBIX
MaTepHaioB, OJHAKO MX KOJIHYECTBO HE BCETNAa COOTBETCTBYET UHCITY
M30HMpATENEHBIX YIaCTKOB.

Eciu B 2018 r. Ha BbIGOpax rybepraTopa HoBocu6upckoil o6mactu’
TUTaKaTHl ¢ HH(QOPMANUEH 0 KaHIUAATaX ¢ YBEIHYECHHBIM MPUPTOM pas-
MEIIAINCHh B KQXKIOM IMOMEIIEHUH IJIs1 TOJOCOBAHHSA, TO B TIEPHOI M30U-
paTenpHON KaMIlaHWH 10 BBIOOpaM TybepHaTopa TroMeHCKod obmacTi
MaTepHabl, BRIIOIHEHHBIC KPYITHBIM MIPH(TOM U (WIH) C IPUMECHEHUEM
penbedHO-TOYeTHOTo MpudTa bpaiins, pa3Merianucs TOIFKO Ha CeMUIe-
CSTH N30HUPATENFHBIX YIaCTKaX.

Takum 00pa3oM, XapakTep OCYIIECTBICHUS HH(POPMUPOBAHHS CEPb-
€3HO OTIMYAETCS B 3aBUCHMOCTH OT TOT0, KaKoe pelIeHne OyAeT MPHHSTO
Ha MeCTaX N30MPaTEIbHBIMI KOMHCCHSIM.

1 9 9 o o o
IO0OuneinbIit CﬁOpHI/IK JJIEKTOpaJIbHOU CTaTUCTHUKH Tomckoit TOpOACKON

MYHUIUTAIbHON H30UpaTenbHOH KOMHUCCHU 1O WTOraM BBIOOpOoB Mbapa 'opoma Tomcka
13 oktsi0pst 2013 rona / mox pen. T.A. Apoy3zosoit. U.: JI-ITpunT, 2013. C. 115.

2 O¢unmanpueiii  calit  M30umpartenpHoit  komuccnmum — HoBocmOupckoit — obnactu.
HoBocubupck, 2018. URL: http://novosibirsk.izbirkom.ru/dokumenty-izbiratelnoy-komis-
$11/2202/29476/ (nata obpamenus: 20.01.2019).

3O(bI/IHI/IaJII>HI>II71 caiit M3buparenpHoit komuccnu TromeHckol obmactu. Tromensb, 2018.
URL:  http://www.tyumen.izbirkom.ru/dokumenty-izbiratelnoy-komissii/2018/Reshenie
59 299 6.pdf (nara obpamenus: 20.01.2019).
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C y4eToM H3JIOKEHHOT'0 JACHCTBYIOIIHUN TOPSI0K 0OecriedeHNus n30H-
paTenbHBIX TpaB TpakIaH ¢ HHBAJHIHOCTHIO TpeOyeT NaabHEHUIIero co-
BEpIICHCTBOBAHMSI.

/l.B. Cennuxosa

AMHUHUCTPATUBHO-ITPABOBOE ITOJIOXKEHUE
MYHULUNAJBHBIX YUPEXJIEHUN
11O OKA3AHUIO TIOMOIINA )KEPTBAM
JOMAIIHET'O HACHUJIUA B P® (ITO MATEPHUAJIAM
CUBUPCKOI'O ®EJEPAJIBHOT'O OKPYTI'A)

Tema ceMeWHOro HacWIMSl PETYJSPHO IMOJHUMAETCS B POCCUHCKOM
mapiaMeHTe W o0CY)KIaeTcs B Cpele MPaBO3AIMUTHBIX OpraHW3aldil U
IIUPOKON OOIIECTBEHHOCTH.

B cootBerctBum ¢ manHbiME DemepanbHOW CIyXKOBI CTATHCTHKH B
2016 r. 71,9% >xeHIMH, TOCTPaJaBIINX OT HACHJILCTBEHHBIX MPECTYILIIE-
HUH, COBEPLICHHBIX 4WieHaMu ceMmbH, B 2017 r. 3TOT mokazaTeib 4yTh
Hwke — 71,2%. Takum oOpas3oMm, >kepTBaMH HACHIIUS CO CTOPOHBI POJ-
CTBEHHHKOB B OCHOBHOM SIBIISIFOTCS KEHIIMHBI .

Hecmorpst Ha TO uTO B Poccuiickoint ®eneparyiv OTCYTCTBYET 3aKOH, 10-
CBSIIIICHHBIN MpoOIeMe JOMAIITHEr0 HACKIINS, KPU3HCHEBIC IEHTPHI TSl JKeH-
IMH, OKA3aBIINXCS B CUTYAIlMH OMAITHEro HACWINS, (PYHKIIMOHHPYIOT HA
teppuropun Poccriickoit @enepanun B popMe MyHHUIUIATBHBIX W TOCYIAp-
CTBEHHBIX YUPEKICHUNA MM MX CTPYKTYPHBIX MOAPA3JEICHUH, a TaKKe He-
KOMMepuecknx opranmsanuii. Tak, Ha Tepputopun Crdupckoro demepaib-
HOT'O OKpYyTa B KOKIOM CYOBEKTe, 3a HcKiouenne PecrryOmukn Antaii, mMe-
€TCsl KaK MUHUMYM OIMH Takoi 1eHTp. Co3naHue HEHTPOB YacToO MPOUCXO-
JIUT Ha OCHOBE YaCTHO-TOCYJaPCTBEHHOr 0 MAapTHEPCTBA, T.€. 10 HHULIMATUBE
00IIECTBEHHBIX OPTaHN3AINN U C IPUBJICICHIEM HX KaJIPOBBIX PECYPCOB, HO
B (popMe ToCyIapcTBEHHBIX (MYHHIMITATIGHBIX) YUPESKICHUMA, TAKAM 00pa-
30M paboTaroT HeHTPHI B ToMcke, Xakacuu u ANTaiicKoM Kpae.

Kak mpaBusio, okazaHue MOMOIIM KEHIIMHAM, CTpaJalolIiM OT Hacu-
JUsl B CEMbE, ABISAETCA JUIIb OJHUM W3 MHOTMX HaIlpaBJICHUN JESITENb-
HOCTH IIEHTPOB, U B HEKOTOPBIX aHAJOTMYHBIX OpraHU3alusaX, B YaCTHO-

" Yucno s, MOTEPIIEBIINX OT MPECTYIMHBIX NocsTarenbet // Odunmansusiii caiit @CI'C.
M., 2018. URL: http://www.gks.ru/free_doc/new_site/population/pravo/10-05.doc
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cti B HoBOoCHOHMpCKO# 00JacTH, aKIIEHT JAenaeTcs Ha MPeloCTaBICHHUH
YCITYT MaTepsiM, TPOXKUBAIOIINM B YOXKHINE C TETHMHU.

C omHOI CTOPOHBI, TAKOW TOAXOM OIMpPaBiAaH, TOCKOIBKY B HEKOTOPBIX
CITydasiX HACHJIMIE B CEMbE SIBIISIETCS JIUIIH OJHOW W3 MHOTHX M JIAJIEKO HE
caMoii cepbe3noit mpobiemoit. Ha staBaps 2018 T. U3 TSITH YKEHIINH, TPOXKHA-
BaIOIIMX B MpHioTe T. TOMCKa, TONBKO Yy ABYX MpoOiieMa JIOMAIlHero Hacu-
JIUST SIBIISIETCSI OCHOBHOM, Y OCTAJTFHBIX MPOU30IIUIA YTpaTa KIJIOro TTOMEIIe-
HUS M3-32 TTOYKapa WiIH B pe3ybTaTe JeWCTBUI MOIIIEHHUKOB HITH TIEPEe3/T 13
npyroro peruoHa. C qpyrod CTOPOHBI, TPECTABISIETCS] HEMPABUIIEHBIM CO-
YeTaTh OKa3aHWE MTOMOIIH KEHIITMHAM, KOTOPhIE TIOJBEPraloTCsS HACKIIAIO B
ceMbe, ¢ YCIYraMH COMATBHOIO OTENIs IS JIFoieii 0e3 MOCTOSHHOIO MecTa
JKHTEIIBCTBA, YTO OOYCIIOBJICHO CEpPhe3HOM pa3HHIICH B Ha3BaHHBIX MPOOIIe-
MaX, Kamas U3 KOTOpBIX TpeOyeT JUIi paspelleHus yJacTHe pPa3TuuHBIX
CHeUanucToB. Mexny TeM B Pecriyonmuke Bypstuu mpuror mis jan 6e3
OIPEICIICHHOI0 MECTa KUTEIhCTBA KOMOWHHPOBAH C YOSXKHIIEM JIIS KEH-
IVH, TIOCTPAAABIINX OT HACWIINS B CEMBE .

JpyruM CXOXXUM HEJOCTaTKOM, KOTOPBIH YK€ OTMEUYalld HEKOTOpHIC
TIPaBOBEIbI, MCCIICJIOBABIINE JTAHHYIO npo6neMy2, SIBIISIETCSI OPHEHTAITUS
TOCY/TapCTBEHHBIX W MYHHIIMIIATHHBIX IIEHTPOB HAa OKAa3aHWE IOMOIIN
JKEHIIHAM ¢ JIETBMH U OepeMeHHBIM skeHIuHaM. Tak, B HoBocuOupckoit
o0acT MMeeTCs TATh LEHTPOB, B TOM YHCIIC OJUH TOCYIapCTBEHHBIH,
OPHECHTUPOBAHHBIA Ha OKa3aHWE YCIIYT Ha3BaHHBIM KaTErOpUsSM CYOBbeK-
TOB. B KOHEYHOM HTOTe JKEHIIMHA, TTOCTPAaBIIAsi OT HACKIINS ¥ HE UMe-
ollast IeTel B TIOA00HOE YUPEIKIACHHE TPOCTO HE CMOXKET OOPaTUTHCA.

C yderoM u3NOXKEHHOTro, B Poccuiickoii ®emepanyni HEOOXOIMMO
npuHATE DefepanbHBIA 3aKOH, PETYIUPYIONUNA MPABOBOE ITOJIOXKEHUE
KPU3UCHBIX IIEHTPOB JUTSI J)KEPTB JIOMAITHET0 HACHIIUSA C YIeTOM Hanboree
YCIENIHBIX MPAKTHK CYOBEKTOB (helepallii, MOCKONBKY TaKHE LEHTPBI
YK€ CO3[Al0TCS Ha YCIOBHSX YaCTHO-TOCYJAapPCTBEHHOT'O TMAPTHEPCTBA;
TakKe, MOCKONBbKY JIOMAIllHee HACHIIME — 3TO MpodjieMa, U PerieHHs
KOTOpOH TpeOyeTcsl JUIMTENIbHAS peaOWIHTAIs ¢ yJacTHEM TICHXOJIora,
FOPHUCTa, a MHOTJIAa U COIIMAILHOTO pabOTHHKA U MCUXOTEPAINEBTa, CICIy-
€T pa3paboTaTh PErIaMEHT PETOCTABICHHUS COOTBETCTBYIOIIMX YCIIYT.

! Baiikan Daily. Bior o paGoTe 1eHTpa, TOMOTAIOIIEro JIMIaM 63 ONpEeNeHHOr0 MecTa

KHUTENbCTBA. Yian-Y 13, 2013. URL: https://www.baikal-daily.ru/blog/81/62936/

2 . . S o o
Stichting Justice Iniciative. Autonosa }O. Hacunue B oTHOImEHHH jXeHIIUH B Poccuiickoii

®denepanun. [IpaBoBoit anamu3 cutyauuu. M., 2016. URL: https://www.srji.org/upload/

iblock/909/otchet 2016 05 20 o nasilii_v_otnoshenii_zhenshchin.pdf
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E.A. Kynukos

KATEI'OPUHM OBIIEI'O, OCOBEHHOI'O
N EJUMHUYHOI'O B ITPABE: HEKOTOPBIE
TEOPETUKO-METOJOJJIOI'MYECKHUE ACIIEKTbBI

Kateropuu nuaneKTHKH B IpaBe, B TMPABOBBIX SBJICHHUSX U MPOIECCAX, B
MIPABOBBIX TIOHSTHSX W KOHCTPYKIIMSAX MPEICTABIIAIOT OCOOBIN MHTEpeC s
HAYYHOTO MCCIICIOBAHMS B CHITYy CaMOM NPHPOJBI TUAICKTHKA KaK HAyKd O
HaunboJee O0IIMX 3aKOHOMEPHOCTSIX CTAHOBJICHHS M PA3BUTHS MPUPOTHON U
COLIAIIbHOM peaJ'II)HOCTI/Il. Kateropuu emMHHYHOr0, 0COOCHHOTO M OOIIEro
['B.®. ['ereneM oTHECEHBI K YICHHUIO O TIOHSATUH WM CyOHEKTHBHOM JIOTH-
k. «EMHIuHOE 1 00IIee — ¢dmtocohckre KaTeropuu, CBOel COBMECTHO-
CTBIO BBIPQKAFOIIHE MPOMOPIIMN CXOJHOIO U Pa3IMYHOr0 B BEIax, 3aKOHO-
MEPHO TIOBTOPSFOIIETOCS M HCKITIOYHTEIBHO CITYJaifHOrO B MUPE, CTaHIapT-
HOT'O ¥ YHHKAJIBHOTO B JICSITEILHOCTH, OOBIYHOrO M HEOOBIYAHOTO B JKU3HH
monei. OTaenpHOe — CITOCO0 MHIWBUAYATM3UPOBAHHOIO CYIIECTBOBAHMS
o6miero B popme BCH.II/I»3. Takum 0Opa3oM, obree, 0COOEHHOE U SIMHAYIHOE
WTPAIOT 3HAYUTEIBHYIO POJIb B IMO3HAHUH SBICHHHA OOBEKTUBHOM JCHCTBH-
TENTBHOCTH, BbIpakas B ceOc¢ BBIPAOOTAHHBIC MCTOPHYECKH MBICITUTEIBHBIC
orepanyu ¢ npeaMeramu. [1oapoOHBIN aHAM3 JAUATEKTHKH OOIIEro, 0COo-
OexHoro u equaUgHOro naet A1 IlenTynuH B crielMaIbHOM y4eOHOM ITo-
codun’, B KOTOPOM pacCMaTpUBaeTCs T€HE3UC TPENCTaBICHUHA O JaHHBIX
KaTETOpHsIX, & TAKKEe MX COJEPKaHHE B MApKCHCTCKO-JICHHHCKOW (PHII0CO-
¢un. CoBpeMEHHBIE aBTOPhI TaKKe He OOOIIIM BHUMAaHHEM KaTeropuu 00-
111er0, 0COOEHHOr0, SMHIIHOTO .

Cpenmu paboOT y4EHBIX-IOPUCTOB HAWIETCS HEMHOTO HAyJHBIX TPYIOB,
MTOCBSIEHHBIX (DUITOCOPCKUM KaTETOPHSIM B npaBeG, KaTeropusM Jua-

! Kaurun AH. Yuenue o Kateropmsix: yueo. mocodue. Tomck: M3n-Bo Tom. yH-Ta, 2002. C. 33.
? Ferens [.B.®. Hayka noruku: B 3 . M.: MeIcis, 1972. T. 3. C. 15.

3 IuoBapor /I.B. Kareropum onrtomorumu: B 2 4.: y4eb. mocodue s akan. Oak. M.:
IOpaiit, 2018. 4. 1. C. 250-251.

4 entynua A.Il. [InanekTuka eIHHUYHOTO, OCOOCHHOro U obmiero: yued. mocobue. M.:
Beicmr. mik., 1973.272 c.

’ Cwm., Hanpumep: Jlesun ['.JI. ®unocodckue xaTeropuu B COBPEMEHHOM AHCKypce. M.:
Jloroc, 2007. C. 171-192.

¢ Kymixos E.A. ®unocodckue KaTeropid B IPABOBOH HAYKE M IPABOBbIC KATErOPHH:
pobnembl Teopun U Merononorun // FOpuamueckue nccnemoBanus. 2017. Ne 10. C. 59—
77. URL: e-notabene.ru/Ir/article 20393 .html
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JICKTUKA B TIpaBe, MPAaBOBBIM KAaTETOPHSAM, B OCOOCHHOCTH KaTETOPHSIM
obrmrero, ocobeHHoro, eaumauuHoro. JI.A. KepumoB, MOCBATHBIIMNA 00-
IeMy M OTICILHOMY B MpaBe maparpad cBoeld paboThI IO METOMIOIOTHH
MpaBa, YKAa3bIBAE€T, YTO «IOJ OTAECIbHBIM B MPAaBE CIECIYET MOHUMATh
€IMHUYHOE MPABOBOE SIBIICHUE, COBOKYITHOCTh CBOMCTB KOTOPOrO OIpe-
JIeIIAET €ro CHelH(HUKY U TEM CaMbIM OTJIMYAeT OT BCEX MPYTUX SABJICHHUN
(TIpaBOBBIX U HeraBOBHX)»l. «[Tom oOmIMM B MpaBe clienyeT MOHUMATh
€IMHCTBO BCEX MPABOBBIX SBJICHUM, BRIPAXKEHHOE B CXOJCTBE WM OOII-
HOCTHU UX CBOMCTB, CBSI3€i U OTHOIIEHHH»”.

[Ipencrapisercss HEOOXOMUMBIM BBIZCIHTH, 1O MEHBIICH Mepe, TpH
chepbl B3aMMOCBSI3U OOIIEr0, OCOOCHHOTO M EAWHWYHOTO C MPaBOM H
MPaBOBOM Haykoii: 1) chepa METOOIOTHH IOPHINIECKUX UCCIICAOBAHUM,
rie IUaleKTHIeCKOe B3aMMOIEHCTBHE O0IIEro, 0COOEHHOI0 U €IMHUYHO-
rO BBICTYIIA€T OJHUM W3 KIIFOYEBBIX MPUHIMIIOB MO3HAHUS MpaBa U Ipa-
BOBBIX ()EHOMEHOB KaK CHCTEMHBIX 00pa3oBaHUi; 2) chepa ropuaude-
CKOM TEXHWKH, B YACTHOCTH, MPHHIIMIIOB CO3JaHUS M 3aKpEIUICHUS 00-
IUX, CICHHANTBHBIX U UCKIOUYUTENBHBIX HOPM, MOCTPOCHUS HOPHUANYE-
CKMX KOHCTPYKUHWM, HCIOIB30BAHUA CHEHUATBHBIX TEXHUKO-FOPUIU-
YeCKHX MpHUeMoB; 3) chepa MpaBoOPUMEHUTEILHON IeATEBHOCTH, TIE JBE
BBIIIICO3HAYCHHBIC 00TACTH MPHIIOKCHUS TUATEKTHKA OOIIEro, 0COOEHHOTO
W SIMHHYHOIO O0PETAr0T COMMATLHOE (TIPEIMETHOE) BBIPAYKEHUE U UCITOJb-
3YIOTCSI JUTS HEMTOCPEACTBEHHOTO YIIOPSIOYCHHSI TOBEICHHS JTFOICH B 0OOIIIe-
cTBe (TOMKOBAaHUE HOPM, IPUMEHEHHE HOPM, Pa3pelIeHre KOJUTU3UH MEXTY
HOpMaMH, TTPEOI0IEHNE KOHKYPEHITUH HOPM H T.IT.).

M IO. Cnupun

O COOTHOLIEHHUHA ITPABOOBPA3YIOIIUX
®AKTOPOB 1 HCTOKOB IIPABA

B coBpemeHHOH I0pUINYECKOI JIUTEpaType MPH XapaKTEPUCTHUKE OC-
HOBHBIX ITyTe€Hl BOHUKHOBEHUS ((POPMUPOBAHMS) IIpaBa BIIEIICTCS Ka-
Teropusi IpaBooOpasyromux (GakTopoB”. DTH (PaKkTOpel HOCAT IO Tpe-

! Kepumon [I.A. Metononorus npasa: [Ipenmer, ¢pynkum, npodiems! ¢gunocoduu mpasa.
6-¢ u3g. M.: U3n-Bo CI'Y, 2011. C. 193.

2 Tam xe. C. 195.

? O Ipunsopo H.A., Tpobumor B.B. IlpaBooOpa3oBaHne u mpaBoOOpasyromue
(axropsr B ipaBe. M.: Hopma, 2012. C. 156-174, 364.
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HUMYIIECTBY OOBEKTHUBHBIA XapakTep M pPAcCMATPUBAIOTCS B KadyeCTBE
YCTOMYUBOM CHCTEMbI, OMPEeISIIoNIell KaueCTBEHHOe CBOoeoOpasue mpa-
BooOpasoBanus. [IpaBooOpa3oBanue, B CBOKO Ouepelb, Oaaromaps Bbie-
JSIEMBIM B €ro pamkax (hakropam, OTIPaHUYMBAETCS B KayeCTBE OOBEK-
TUBHOU KaTETOPHH OT CYOBEKTHBHOTO M KOHCTUTYTHBHOTO TI0 CBOCH CYTH
SIBIICHUS TTPAaBOTBOPUYECTBA, YTO O0YCIIOBIMBAET PA3BUTHE TCHETHIECKOTO
110/1x0/1a K (POPMHUPOBAHHIO 1 YCTAHOBIICHHIO TIpaBa’.

Cucrema mpaBooOpa3yromux (pakTOpOB aHATU3UPYETCS C Pa3ITHIHBIX
TOYCK 3PCHUS: UCXOMS W3 Pa3IHdUs THIIOB OOBEKTHBHOTO BO3ICHCTBUS
Ha (hOpMHpOBaHHE ITIpaBa, SKOHOMHUYECKOrO JHOO BHEIKOHOMHUYIECKOTO
XapakTepa 3TOr0 BO3JACHUCTBHSI, BO3MOKHOCTH CYOBEKTHBHO IPEIBUACTH
W yYecTh BapHaHTH TaKOro Bo3melcTBHs etc. [Ipm 3TOM KadecTBEHHO
KaTeropus «IpaBooOpasyromuii (hakTop» BecbMa ONM3Ka K KaTErOpHH
«UCTOK TpaBay (WIN «HEPOPMAIEHBIN HCTOUHUK TIPaBay).

B T0 ke BpeMs1, KaK IpeNCTaBIACTCS, OTOKICCTBILATh TaHHBIE KaTero-
pun Henb3s. McTok mpaBa Mo cBoeMy CeMaHTHUSCKOMY 3HAYCHHUIO Ooiee
CTaTU4EH U, 110 CYTH, 0003HAYaeT HEKYI0 HaJaIBHYIO TOUKY OTCUETa IPH
aHanM3e¢ BO3HUKHOBEHWSI OOBEKTHBHBIX CHII M TIPHYHH, OKa3BIBAIOIINX
MepMaHEHTHOE BO3JCHCTBHE HAa BO3HUKAIOIIEE W Jallee CYIISCTBYIOIICE
npaBo. [IpaBooOpasyrommii dakrop (wim Qakrop mHpaBooOpa3oOBaHHS)
HCXOIUT W3 3TOTO start point ¥, MMes SIPKO BBIPAKCHHBIN THHAMAYIECKUI
XapakTep, BO3ICHCTBYET Ha BOJIEBOE CO3HAHUE W AKTHI TIOBEIEHUS CYOb-
eKTOB IPAaBOTBOPUYECKOU [EATEIBHOCTH B KOHKPETHOM OOIIECTBE, TEM
CaMBIM COEIUHSS 00BEKTUBHOE U CYOBEKTHBHOE B chepe GpopMupoBaHUs
npagsa.

Takum 00pa3oM, y HCTOKOB IpaBa W MpaBooOpa3yromux (akTopoB
HUMEETCsl HeKoe 00IIee OCHOBAHHE, HO «BEIYT ce0s» B CHCTEME IIPABOBBIX
KOOPIMHAT 3TH O0BEKTUBHBIE SIBIICHUS TI0-Pa3HOMY.

JlaHHBIE PACCYXICHUS MPUBOAAT HAC K MBICIH O TOM, YTO HCTOKH
mpaBa caMu 10 cebe He B3anMOJICHCTBYIOT C MCTOYHHKAMHM IpaBa (Kak
(opManbHBIMU, TaK W WHBIMH), HO JIMHUH COOTHOIICHUS MEXIy HUMH
TIPU ATOM CYIIECTBYIOT H BEIPAKAIOTCS IIOCPEICTBOM JIEHCTBUS (haKTOPOB
npaBooOpazoBanus. VMHage roBops, mpaBoodpasyomue (akTopbl co-
€IHHSIOT MCTOK U NCTOYHHUK MPaBa.

' Cm.: Anexcees C.C. Obmas teopus npasa. Kypc: B 2 1. M.: IOpuanueckas nureparypa,
1981. T. 1. C. 307-309; Kynpsisues B.H., Bacuibe A.M. IlpaBo: pa3Buthe 00miero
nonsitust // CoBeTckoe rocyaapcTBo U mpaso. 1987. Ne 7. C. 5.
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Takoe coenuHeHNE (CBSA3b) MOXKHO YCTaHOBHUTH IIPU HAIMYNH Pa3ind-
HBIX TIOAXOAOB K KaTETOPUU «HCTOYHUK IpaBa». Ecnu mcnonb3yercs Bo-
JeBOIi TTOAXOJ', TO IpaBooGpasykomHe GaKTopbl GYAYT BO3IEHCTBOBATH
Ha XapaKTep OTpPaKeHHs IPABOTBOPUECKOH BONH CYOBEKTa CO3IAHUS
MPaBOBbIX HOpM. B ciyyae, korzma mnpuMeHsieTcs IUTIOpaIHCTUYECKas
KOHIICHIIHSL, ()aKTOPHI IPaBOOOPA30BAHUS TIOCIEIOBATEIFHO OKAXYT CBOE
BIISIHUE HA MaTepUallbHBIE, HIICabHbIC M (POPMATBHBIC HCTOYHUKH IIpa-
Ba. [Ipy OTOXIECTBICHUHN UCTOUYHUKA M (POPMBI IpaBa (MOHUCTUICCKHUI
MOJXO0/) PONb MpaBooOpasyromero (Gakropa Takke HEBO3MOXKHO OTPH-
LaTth, JPYroe Jeno, YTO 3/E€Ch 3Ta POJb CTAHOBUTCA CaMOM NMPHUHLMUIH-
aJbHOM, HEMOCPEICTBEHHO U ONEPaTUBHO BO3JEICTBYIOIIEH Ha XapaKTep
OKOHYATEIFHOTO (KOHCTUTYTUBHOI0) O(OPMIICHUST HOPM IIPaBa B paMKax
3aKOHA, MMOI3aKOHHOTO HOPMATHBHOTO IPaBOBOrO aKTa JHOO WHOTO HC-
ToyHUKa (POpPMBI) MpaBa.

Taxum 06pa3oM, mpaBooOpasyromue HakTopel HE TOINBKO XapaKTepH-
3YIOT caMy OOBEKTHBHYIO KOHCTPYKIIHIO ITPaBOOOpa3OBaHUs, HO U BHI-
MONHSIOT (DYHKIUIO Ba)KHOTO JIOTHYECKOT'0 COCIMHEHHS MEXKIY MCTOKA-
MU 1 UCTOYHHKAMHU TIPaBa.

O.A4. Quzep

COBEPHIEHCTBOBAHUE HOPM
AJMHUHUCTPATUBHOI'O 3AKOHOJATEJIBCTBA,
HAITPABJIEHHBIX HA 3AIUTY
OBIIECTBEHHOI HPABCTBEHHOCTH

CoBpeMeHHasI CHTYaIHs XapaKTepH3yeTcsl Ha3peBIIeH MOTPeOHOCTHIO
COBEpIIICHCTBOBAHUS 3aIIUTHl OOMICCTBEHHONW HPAaBCTBEHHOCTH C YUETOM
pocTa KOMUYECTBEHHBIX M KauYeCTBEHHBIX XapaKTEPUCTHUK HETaTUBHBIX
MOCTIEICTBUN OT yrpo3, UCXOIAIIMX OT HAapKOTH3Ma, IbSHCTBA, aJIKOTO-
nmu3Ma, OpOISHKHUYECTBA, TONPOIIalHNIeCTBa, MpocTUTyun. [logo6HOE
MEPEOCMEBICIICHHE TIPEXKIIE BCETO BAXKHO C MO3HMIUU OOECIIedeHMs HpaB-
CTBEHHOT'O OJIArOCOCTOSHUS BCErO OOIIECTBA M OTHENBHOTO WHAWBUAA,

1

Cm.: Criupun MLIO. CooTHomieHre UCTOKA NpaBa, UCTOYHHMKA TpaBa U (OPMEI TpaBa C
MO3WIIMY BOJIEBON KOHIENIHK IpaBooOpasoBanus // FOpuamueckuii BectHuk CaMapcKoro
yauBepcurtera. 2018. T. 4, Ne 1. C. 23-28.
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YCHJIEHUS POJIM TOCYIApPCTBa B BOIIPOCAX PEeaM3AINU TPAKIAHAMHI CBOUX
MpaB B paccMaTpuBaeMoii cdepe, 0cOOEHHO B MECTaxX, OTKPBITHIX UL HX
CBOOOIHOTO TTOCETICHHS.

K uuncmy manbonee mepCcrieKTHBHBIX HAMPABICHUI COBEPIICHCTBOBA-
HUSA HOpPM aJMHMHHUCTPAaTHUBHOIO 3aKOHOJATENbCTBA, HAINlPaBJIEHHBIX Ha
3alIuTy OOIIECTBEHHON HPaBCTBEHHOCTH, MOJKHO OTHECTH CIEIYIOIINE.

B nacrosmee Bpems KoAIl PO He conepXuT HOpM, yCTaHABIMBAIO-
IIUX OTBETCTBEHHOCTH 338 OPOISKHUYECTBO M MOMPOIMIAHIYECTBO. YUH-
TBHIBasI aKTYaJIFHOCTH BOIIPOCOB 3aIIUTHI OOIIECTBEHHON HPABCTBEHHOCTH,
Ha PErMOHAIBHOM YPOBHE NPEANPUHUMAIOTCS MOMBITKA YCTAHOBUTH al-
MUHHCTPaTHBHYIO OTBETCTBEHHOCTh 32 JAHHBIA BHJl aHTHCOIHMAIBHOTO
MOBEJICHUSI.

OuyeBUJHO, YTO BBEAECHHE aJMUHUCTPATUBHOM OTBETCTBEHHOCTH Ha
(enepaTbHOM ypOBHE 32 3aHATHE OPOMSHKHUYCCTBOM M TOMpOIIAiHUYIC-
CTBOM OyZET COCOOCTBOBAThH YCHIICHHIO A(P(HEKTUBHOCTH 3alIUTHI OOIIIe-
CTBEHHOW HPAaBCTBEHHOCTH OT yIPO3, CBS3aHHBIX C pacCMaTpPHBAEMBIMHU
AQHTUCONMANGHBIME SBICHUSIMA. OIHAKO TMpUMEHEHHEe Mep aJIMHHHCTpa-
TUBHOW OTBETCTBEHHOCTH 3a 3aHATHE OPOISHKHHYECTBOM W ITOMPOIIANHH-
YECTBOM JIOJKHO OCYLIECTBIIITHCS TOCIE IPUMEHEHHS aMUHUCTPATUBHO-
MIPaBOBBIX Mep 3aIIUTHI OOIIECTBA OT TAKUX yrpo3. ITHOpHPOBaHHE JTUIIOM
YKa3aHHBIX Mep, & PaBHO U 3aHSTHE OPOASKHUICCTBOM H ITOMPOIIAHIIe-
CTBOM ITI0CJI€ IPIMCEHEHHS YKa3aHHBIX Mep (IIPEeXkK/Ie BCETO, HATPABICHHBIX
Ha €ro PEeCcONlMANTN3alHI0) TakKe IOIKHBI BBICTYNATh OCHOBAaHHEM IS
TIPUBIICYCHNUS JIAIA K aIMUHUCTPATHBHONW OTBETCTBEHHOCTH. B CBOIO 0de-
peIb COBEpIICHHUE aMUHUCTPATHBHOTO IIPABOHAPYIIICHHUS MOJKET SBIISTHCS
OCHOBAaHUEM JJIs1 TPHUBJICUEHUS JIMIA K YTrOJOBHOM OTBETCTBEHHOCTH 3a
COBEpIIICHNE aHATOTHYHBIX POTUBOIPABHBIX JICSTHUH.

Hecmotrps Ha BBeneHHE aJMHHUCTPATUBHON OTBETCTBEHHOCTH 3a 3a-
HATUE TPOCTUTYLMEHN, 3aKOHOIATeNb HU B IMUHUCTPATUBHOM, HU B yro-
JIOBHOM 3aKOHOJATEJIbCTBE HE PACKPBUI MOHATHE «IPOCTUTYHHs». OT-
CYTCTBYET TaKoe OINpPEACICHUE 1 B BEIOMCTBEHHBIX HOPMAaTUBHBIX aKTaX,
9TO B HEKOTOPOW CTEIEHH OCIOXKHIET 3aIllUTy OOIIECTBEHHOW HpaB-
CTBEHHOCTH OT YI'p03, CBSI3aHHBIX C MPOCTUTYLHMEH U MPaBOHAPYLICHHS-
MU, €if COITyTCTBYIOIIUMH.

[omaraem, 9To MOm npocmumyyueli CIeayeT TOHUMATH Oelcmeus,
HanpasieHuvie Ha YO0BIeMEOPEHUe CEKCYANbHbIX NOMpebHOCmell KueH-
moe, ocyujecmeisiemMvle CUCIIEMAMUYecKy U 3apanee 00yCcio6ienHble No-
JIYUEHUEM BO3HALPAICOCHUSL 8 OCHENCHOU UTU UHOU popme.
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HexoppexTHast hopMyITupoBKa W BO3HUKAIOIINE B CBSI3U C 3TUM TPYA-
HOCTH B TONKOBaHWH U mpuMeHeHuu cT. 6.12 KoAll P®, mpemycmatpu-
BalOIIeH aIMUHHUCTPATHBHYIO OTBETCTBEHHOCTD 32 TOIYYEHHUE TOXO0Aa OT
3aHATUA TMPOCTUTYLHEH, €CIM 3TOT JO0XOJA CBSI3aH C 3aHATHEM ApPYroro
JHUIA TPOCTUTYIUEH, MO3BOIISIOT TOBOPUTH O HEOOXOMUMOCTH BHECEHUS
B Hee m3MeHeHu#. [lo Hamemy MHeHWIO, HanOoee MPUEMIIEMBIM OyIeT
pa3rpaHUYEHIE OTBETCTBEHHOCTH 32 CBOAHUYECTBO WM JPYTHE BUIBI CO-
JIEeUCTBHUS TPOCTUTYIMH, TTO3TOMY IEIeco00pa3HO M3MEHUTHh M JIOIMOJ-
HuTh ctaThio KoAIl PO, nmpenycMaTprBaroIly0 OTBETCTBEHHOCTh 3a YKa-
3aHHbIE JEWCTBUS.

A.B. Kponauesa

ITPOBJIEMBI TEPMUHOJIOTUYECKOI'O AIIITAPATA
3AKOHOJJATEJbCTBA CYBFBEKTOB P® B COEPE
3AIIIUTHI HACEJIEHUS 1 TEPPUTOPUI
OT YPE3BBIYAMHBIX CUTYAIIUIA

B cootBercTBUM ¢ 1. «3» cT. 72 Konctutyuu P® B coBMecTHOM Be-
nennn Poccmiickoit denepanun u cyObekToB Poccuiickoit ®denepannn
HAXOIUTCS OCYIIECTBICHUE Mep 1o OophOe ¢ KaTacTpodamu, CTUXUHHBI-
MH O€ACTBUSMH, SITUACSMUSIMA U JTUKBUAAINN UX Tocienctsuid. [Tomromo-
gms cyobekToB Poccuiickoit deneparyn mo 3ammTe HaCceIeHUsT i TEPPHTO-
puii ot UC, 3aKitrodaromyecs B PEIICEHHH BOIIPOCOB OpraHU3aIuy dPQek-
TUBHOW CHCTEMBI YIIPABJICHHS, OOCCIECUCHUS IOXKAPHOW OE30MacHOCTH,
PETYINPOBaHUS EATEIBHOCTH aBApHIHO-CIIACATENBHBIX CITyKO0, OMOBeIe-
HUS HaCeJIeHUs, CO3/IaHMsI U UCIONb30BaHUs PE3EPBOB MaTEpPHUAJIbHBIX pe-
CYPCOB H JIp., 3aKpEIUICHEI B psize (henepambHBIX 3aKOHOB, B MIEPBYIO OdUe-
pens B @enepanbaoM 3akoHe 1999 1. «O6 00mMX HMpHHIMIIAX OpraHU3a-
UM 3aKOHOAATENBHBIX (MPEICTaBUTENbHBIX) U UCTIONHUTENBHBIX OPraHOB
TOCYZapCTBEHHOM BilacTh CyOBhekToB Poccuiickoii denepanuuy u dene-
pasibHOM 3aKkoHE 1994 1. «O 3amuTe HaceneHusl U TEPPUTOPHI OT Upe3BbI-
YaifHBIX CUTyalUH MPUPOIHOTO U TEXHOTEHHOTO XapaKTepay.

Yka3aHHBIH 3HAUNTETBHBIH 00heM TOTHOMOYHH cyobekToB PO B pac-
cMatpruBaeMoit cdepe crmocodocTBoBaNI POPMUPOBAHUIO CYIIECTBEHHOM 110
00beMy HOPMATHUBHOHN MpaBOBOW 0a3bl B 0ONACTH 3aIUTHl HACETICHUS U
tepputopuii ot YUC pernoHanbHOro xapaxrepa. OnHako, HECMOTpS Ha
OIMHAKOBBIA TIPAaBOBOM cTaTyc CyObekTOB Poccuiickort ®deneparuu, B
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TEKCTaX 3aKOHOB CyOBEKTOB O 3aIluTe HaceneHus u tepputopuit ot UC
ATOT BOIIPOC HE MMEET SMUHOI TPaKTOBKU. B umcie OCHOBHBIX mpobdieM
Ha3bIBAIOTCS: HECOTJIACOBAHHOCTh TEPMUHOJOTMUYECKUX OIpPENeNeHUul C
moJOKeHUsIMH  (efrepanbHoro 3akoHonarenbctBa 0 UC, HEYETKOCTh B
YCTQHOBJIGHUHU TpeIMeTa MPaBOBOIO PETYIMPOBAHMS 3aKOHOB, BTOpIKe-
HUE B KOMIIETCHIIMIO OPraHOB BIIACTH JIPYroro YpOBHS, Hepa3paOoTaH-
HOCTh METOIVK OIICHKU BBISBICHUS U MPO(QHUIAKTHKA PHCKOB BO3HHKHO-
BeHus UC, HecBOeBpeMEHHBIC OOHOBIICHHS M aKTyaJH3allisl PEerHOHANb-
HOT'O 3aKOHOJIATENBCTBA .

B nacrosieil cratbe paccMOTpUM BONPOC Ka4eCTBEHHOTO TEPMUHO-
JIOTMYECKOr0 ammapara, MO3BOJIAIOLIEr0 MpeaonpeeTuTh BO3MOXKHOCTD
YHHDUIIIPOBAHHOTO ITOAX0Aa K TOHUMAaHUIO IpodiieM obecnieueHus Oe3-
omacHocty rpu YC, 4To HEOOXOANMO TSI TaNbHEHIIIEr0 COBEPIICHCTBO-
BaHHUA 3aKOHOAATENbCTBA U HOPMATHBHOTO MPABOBOTO PEryIMPOBAaHUA B
IaHHOU cepe 0OIMIeCTBEHHBIX OTHOIICHHIH.

B psne 3akoHOB cyOnekToB PO moHsTHE «dpe3BbUaliHas CHTYaIlisDy HE
pacKpeIBaeTCs, a yKa3bIBaeTcs cepa ero NeHCTBHS — PETYINPOBAHUE OTHO-
IICHHH B 00NIACTH 3aIUTH HaceneHus u Tepputopuid or YC mpupomHoro u
TEXHOI'€HHOTO XapakKTepa, HampuMmep, 3akoH Mockockoid obmactu 2005 T.
«O 3ammTe HaceneHHs U TEPPUTOPUN MOCKOBCKOH 00JaCTH OT Ype3BhIYaii-
HBIX CHTYaIlUid PHPOTHOIO M TEXHOTEHHOI'O XapakTepay, 3akoH Pecryomm-
ku Anrait 2012 1. «O 3ammTe HaceneHus U Tepputopun Pecryonukn AnTait
OT Ype3BBIYAWHBIX CUTYyallMid MPUPOIHOTO U TEXHOIEHHOTO XapakTepa» U
3akoH XMAO — FOrps1 2007 «O 3ammre HaceneHUs U TEPPUTOPUN XaHTbI-
Mancuiickoro aBTOHOMHOIO oKpyra — FOrpbl OT 4Ype3BbIUaiHbIX CUTyaluid
MEXMYHHULIMIAIBHOTO U PETMOHAIIBHOTO XapaKkTepa» U Jp.

B npyrux 3akonax cyopekToB P® mmeroTcs ykazaHUS O TOM, YTO TO-
HATUS, UCIIOJIb3YEMbIE B HUX, IPUMEHSIOTCS B TOM € 3HAUE€HUH, YTO U B
3akoHoJaTenbcTBe PP 0 3amuTe HaceneHUs U TEPPUTOPUM OT Upe3BbI-
JaiiHeIX curyarmii. Hampmmep, 3akon XabapoBckoro kpas 1996 r.
«O 3amuTe HACEICHUS W TEPPUTOpHH XaOapoOBCKOTO Kpas OT Ype3BhI-
YalHBIX CUTyallUd MPUPOIAHOIO U TEXHOTEHHOr0 XapakTepa», 3akoH Tio-
MeHckor obsacti 2004 1. «O npenynpexIeHIN W JIMKBUIAIMN TTPUPOI-

1 Lo
Annpruenko JI.B. IlpoGmeMsl pa3BuTHs 3aKOHO#aTenbcTBa CyObekToB Poccuiickoit

Oenepanun B 00J1aCTH 3aLINTHl HACEICHHUS U TEPPUTOPHIl OT YpE3BBIYAMHBIX CHTYaLUi //
I'moGasnpHasi ¥ HALMOHAIBHBIC CTPATETHU YIIPABJICHUS! PUCKAMH KaTtacTpod M CTHXMHAHBIX
oexctBuit : XX MexayHap. Hayd.-IIPakT. KOH(. MO mpoOJieMaM 3aIlUThl HACETICHHS U
TeppuUTOpHi OT upe3BbryaiiHbIX cutyanuid. MUC Poccun. M., 2015. C. 233-234.
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HBIX U TEXHOTE€HHBIX YPE3BbIYAHHBIX CUTYyallMd MEXMYHUIUIAIBHOTO U
PETHOHANFHOTO XapakTepay, 3akoH Amypckoil obmactu 1997 r. «O 3a-
[IUTE HACENICHWSI W TEPPUTOPUI 00JTACTH OT YPE3BBHIYANHBIX CHTyaldit
MIPUPOJHOIO U TEXHOTEHHOI'0 XapaKTepay.

B psne 3akoHOB cyOBekToB PO MOHATHHHEINA ammapaT COOTBETCTBYET
(denepaTbHOMY 3aKOHOIATENHCTBY, HAmpuMep, 3akoH pecryOmmku Jlare-
cral 2001 r. «O 3amuTe HacelneHUsl U TEPPUTOPUN OT YpEe3BBIYAMHBIX CH-
Tyaluuil IpUPOJHOrO M TEXHOTEHHOTO Xapakrepa», 3akoH lIpumopckoro
kpast 1999 r. «O 3ammTe HaceneHus U Teppuropun [Ipumopckoro kpas ot
Ype3BbIYAMHBIX CUTYaLUH IPUPOIHOTO M TEXHOTEHHOI'O XapaKTepa» U Jp.

3akoH pecnyomuku Kpeim 2014 1. «O 3ammre HACETICHUS U TEPPHUTO-
puii OT 4Ype3BBIUAHHBIX CHTyallWit», 3akoH pecmyOnukn TaTtapcran
2004 r. «O 3amuTe HAaceNEeHUA U TEPPUTOPHIl OT Upe3BBIYAWHBIX CUTYya-
LU B ONpPEAEICHNN Ype3BbIUaiHONW CUTYaIlMH B KaUeCTBE OCHOBaHUII ee
BO3HHKHOBCHHUSI HA3BIBAIOT NCTOYHUKA MPHUPOTHBIX, TEXHOTCHHBIX, OMO-
JIOTO-COLUANBHBIX UPE3BHIYANHBIX CUTyanuil. B maHHBIX 3akoHaxX olIree
nonstue «YC» conamaer ¢ nouatueM «UCy», comepxamumcs B O3
No 68, a Takke pacKpbIBalOTCA ONpEAETeHUs CIEeAYIOIUX IOHSATHIMA:
«IIpUpOJIHAsl Ype3BbIYAilHAS CUTyallUs», «TEXHOIEHHAs 4Ype3BblYyaifHas
CUTyanus1, «OUOIOT0-COoIUANIbHAS YPE3BRIYAHAS CUTYAIIHSD».

B 3akone Cankr-IlerepOypra 2005 r. «O 3ammre HaceNeHHUS U TEPPH-
TOpUH OT YpE3BBIYAIHBIX CUTYyallMH MPUPOJHOIO U TEXHOT'CHHOTO Xapak-
tepa B Cankr-IletepOypre dpesBbIvaiiHas CHUTyaIlls MTOHUMAETCS Kak
«obctanoBka Ha Teppuropru Cankt-llerepOypra, ClIOXUBIIAsCS B pe-
3yIbTaTe aBapHH, OMTACHOTO MPUPOTHOTO SBICHUS, KAaTacTPOQBI, TEPPO-
PHCTHYECKOH aKIM{, CTUXUIHOTO WJIA MHOTO OCICTBHUS, KOTOPHIE MOTYT
MIOBJICYh WJIM MOBJICKITH 3a COOOH YeIOBEUECKHE XKEPTBHI, ymepd 310po-
BBIO JIIOJIEH WM OKpY’Karolleil MpUpOAHOM cpese, 3HAUUTENbHbIE MaTe-
pHUaJIbHBIE IOTEPU U HAPYIIEHUE KU3HEESITENbHOCTH JII0ICH.

ITorstre UC, uznoxennoe B 3akone SIHAO 2004 r. «O 3amnure Hace-
neHus U Tepputopuil fMano-HeHenkoro aBTOHOMHOTO OKpyra OT 4pes3-
BBIYaWHBIX CUTyallMi MPUPOJHOrO U TEXHOTEHHOIO XapaKTepa», pacKphl-
BaeT UC kak «oOCTaHOBKY Ha ONPEICICHHOW TEPPUTOPUH, CIOKHUBIIYIO-
cs B pe3ysbTaTe aBapuu, Moxapa, OacHOro MPUPOAHOrO ABJIEHUS, KaTa-
CTpOo(BI, CTHXUIHOTO WIIA HHOTO OECTBHS, KOTOPBIE MOTYT TIOBJICYb HIJIH
TIOBJIEKITH 32 COOOH YeNOoBEUEeCKUE KEPTBBL, YIIepO 3M0POBBIO JIIOACH HITH
OKpYXXalolleil cpene, 3HaUYUuTeNbHbIE MaTepuajbHbIe MOTEPU U Hapylle-
HUE YCIIOBUH KHU3HEACATECIHHOCTH JIFOJICH, B TOM YHCIIe THOSIb OJCHEH 1
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YHUYTOXKCHHE PHIOHBIX 3amacoB». To eCTh HEKOTOpble CyOBheKThl Poccuii-
ckoit Denmepannyi KOHKPETU3UPYIOT MEPEYCHh MCTOYHUKOB UpE3BBIUAI-
HBIX CHUTYallHid C y4ETOM CBOMX OCOOCHHOCTEH, HampuMep, TePPOPUCTH-
YECKMMH aKIUsIMH, WM IOCIEACTBUAMHU, TAKMMH KaK «TUOeNb OneHel U
YHUYTOXKCHHE PHIOHBIX 3aITacoB.

AHann3 3aKOHOJATEIbCTBA CyOBekTOB Poccuiickoit denepanuu mos-
BOJISICT CJETaTh BBIBOJ O HEOOXOAUMOCTH YCTpaHEeHHs 1e(heKTOB B ITOHS-
TUHHOM ammapaTe 3aKoHOB CyOBekToB Poccmiickoit ®eneparm o UC;
WCKITFOUEHHUSI HECOTJIACOBAHHOCTEH TEPMUHOJIOTHYECKUAX OIMpPEICIeHHH ¢
TTOJIOXKEHUAMH (heZiepaIbHOTO 3aKOHOIATEIbCTBA O YPE3BBIYAMHBIX CHTY-
aIUAX; U3BATHS W3IUIIHUX, HE OOYCIOBICHHBIX MPEIMETOM PEryJInpo-
BaHUA MOHSITHUH, UCKIIOYEHUS HOPM, KOTOpbIE MPUBOAAT K HEOIpaBllaH-
HOMY AyOJUPOBAaHWIO HOPM 3aKOHOJATENbCTBA CYOBEKTOB Poccuiickoi
denepanuu ¢ MOMOKEHUSIMHE (heZiepaibHOTO 3aKOHOIATEILCTRA.

M.I1. Kywaposa

K BOITPOCY O TIPABOBOM CTATYCE OPIT'AHOB
MECTHOI'O CAMOYIIPABJIEHUS YIIPABJIEHUS
ATPOINPOMBIIIIJIEHHBIM KOMIIJIEKCOM
HOBOCHUBUPCKOU OBJIACTH

CenbCKOXO03HCTBEHHAS OTPacib 3KOHOMHUKH IFOOOT0 TOCyZapcTBa
SIBIISICTCSI OMHOM W3 OCHOBHBIX, OOECIICUMBAIONINX JKU3HEICSITEIEHOCTh
TPaKAaHCKOTO OOIIECTBA, TaK KaK CIYKUT OCHOBOW JUIS €T0 IIPOJOBOIb-
CTBEHHOU O€30MAaCHOCTH U CO3/IAET COIMANBHYIO CTaOMIFHOCTh B HAIIeH
ctpaHe. [ToaToMy cienyer npu3HaTh, YTO 3Ta TEMAaTHKa OCTAeTCs BCErna
aKTyaJIbHOHM, B TOM YHCJIE U JJIs HAYYHBIX HCCIIEIOBAHUH B III000M chepe
JeSITETbHOCTH.

[MockonpKy M00ast OTpacib SKOHOMUKA (YHKIIMOHHPYET TaK, KaK €0
YIOPaBISIOT, a COAEp)KaHUE YIpPaBJIEHUS OINpENeseTcs XapakTepoM U
0COOCHHOCTSIMH  OOIIECTBEHHBIX OTHOIICHHM, COCTABIIOMNX OOBEKT
VIIPABIIAIOMIEr0 BO3ICHCTBIS, TO €CTh crienu(uka o0beKTa OmpeaeisieT u
0COOCHHOCTH YIpaBJICHUS B 3TOH cdepe, MOCTOIBKY COBPEMEHHOE CO-
CTOSIHUE CEJIbCKOXO3SICTBEHHOIO MPOU3BOJCTBA HY)KIAETCA B IPAaBOBOM
PETYHPOBaHIA KaK CyOBEKTOB, TaK U 00OBEKTOB YIIPABICHUS.

B cenbckoM x034iCTBE Yallle, Y4eM B MHBIX OTPAcCisiX, CTAIKUBACHILCS
C WTHOPHPOBAaHUEM M HEMIOHMMAHHEM IPaBOBOTO CTaTyca CyOHEKTOB
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CEJIbCKOXO03HCTBEHHOT'O MTPOM3BO/ICTBA, JOIOBOPHON NUCLUIUIMHE, 1a U
MPaBOBOM HETPAaMOTHOCTH B IenmoM. [lpu 3TOM ompeneneHne oOBEKTa
yIIpaBlieHHs TpeOyeT He TOIBKO TOYHOTO BBIABICHUS Cepbl OTHOIICHHH,
MOITAIAIONINX I0J] BIACTHOE BO3ICHCTBHE, HO M CYOBEKTOB 3TOTO
YIPaBJISIOMIEr0 BO3ACHCTBHSL.

Hecmotps Ha To uTO B arpapHoM cekrope HoBocmOupckoil obmacti
HAMETIIINCh MTO3UTUBHBIC CIBUTH, TEM HE MEHee, IpoOiiemMa, Ha Haml
B3TJIS1/1, 3aKJIIOYAETCSl B TOM, YTO HE COCTOSJIOCH «OKOHYATENbHOE BXOXK-
JIEHHE arpapHOro CEKTopa B HOBBIE IPAaBOBBIE YCIOBHUSA XO3SHCTBOBA-
Hus»'. CelbCKOX03sHCTBeHHAS oTpacib 3KOHOMHUKHM Poccum mpaktuue-
CKH HaXOJWUTCS B MOCTOSHHOM pe)OpMHPOBAHWH, U B TCUCHHE ITOCIE]-
HUX JECATUIIETHI rOCyIapCTBEHHOE YIpaBJIEHUE ATOM OTpacibio mpeTep-
MeBaeT MOCTOSHHBIC W3MEHEHUS, CTAaHOBUTCA OOJiee CIIOXKHBIM, Pa3zo0-
LICHHBIM U HE B3aMMOCBS3aHHBIM. Henb3s He COrjacuTbes ¢ BEAYLIUMHU
arpapusmu HoBocuOupckoit obmactu B ToM, 9to «OCHOBHAs TpodieMa,
KOTOPYIO 5 BIKY (M, claBa OOry, He TOJNBKO s): 3a IMOCIETHIE TOIBI 00-
mjasi cUCTeMa YIpaBJICHUS CEIbCKUM XO3SMCTBOM permoHa oOKasajiach
pa3banaHCHpPOBAaHHOM, ‘‘pa3opBaHHON” Ha (h)parMeHTHI: ociaalbny yrpas-
JICHYECKUEe CBS3M MEXKAY OONACTHBIM MHHCENBX030M H PaiiOHHBIMU
CEJIbXO3YIpaBleHUSIMU. B CBSI3M ¢ 4eM pellleHusl yIpaBleHUYeCKOro Xa-
pakTepa Ha MecTax pealqu3yloTCsl He TaK, Kak 3TO HeobxoxuMon”. U, Kak
ykassiBaeT npencenaren OC MCX HCO Anekcauap TerskoB B cBoeM
WHTEPBBIO, «...HBIHEIIHss cuTyarus B HoBocmOmpckoM AIIK Tpebyer
Oornee TECHOW COBMECTHOH paboTHI yrpaBleHIeB n3 MUHCENpX03a U ar-
papHOro coobmectBa. Takke OT4acTH MOTEpsHA IMPEEMCTBEHHOCTH II0-
KOJICHHH, YTpaueHbI CaMU TPaIUINH YIIpaBIeHIECKOH paboTrl. Bpome ObI
€CTh KOJUIEKTUB MPOQECCHOHAIOB, Pa30HpPaIOMINXCS B CETBCKOM XO3si-
CTBE, HO “Marus OonbpImuX mU(p” WHOTAA 3aTMEBANA CYTh IPOUCXOIS-
LIMX HpoLeccoB. B pe3ynpTaTe B NpUHUMAaeMbIX pElIEHUAX 3a4acTyiO He
CTaJi0 TOTO, YTO HA3BIBAETCS CHUCTEMHOI arpapHOd MOIUTUKOW. To ecTh
BUJICHUS MEPCIIEKTUBBI. DTO KacaeTcss U TeXHUYECKOW MOJUTHKH, U pa3-
BUTHUSA OTAEIBHBIX OTpacneﬁ»3.

! Kounparkosa H.IO. K Bonpocy 06 3BOIIOLMH 5KOHOMHYECKHX OTHOLIGHHIT B IIPOLECCE
COBEPILICHCTBOBAHUS CHCTEMBI YIpaBieHHsi KauecTBoM // I[IpobieMbl COBpEMEHHOM KO-
Homuku. 2010. Ne 1 (33). C. 102-104.

2 NPEJCEOATEJIb. Ne 1 (85). ®eppans 2019. C. 18.

3 Tam xe. C. 19.
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AHanu3 AeATeNbHOCTH arpoNpOMBIIIIEHHOIO KOMILJIEKCa CTpaHbl B
LIEJIOM U B PErMOHaxX B YACTHOCTH 3a MOCJIEIHEE NECATUIIETHE U TIPAKTUKA
peanm3annuy BceX Mep IO YBENWYCHUIO 00BEMOB IPOU3BOICTBA OTEYE-
CTBEHHOHM CENbXO3MPOIYKIIMHN 3aCTaBISIIOT 3ayMaThCsl O HECOBEPILEH-
CTBE MPABOBOr0 PETYIMPOBAHUS B YIIPAaBIEHUH CEIILCKUM XO3SHCTBOM, O
HEIOCTATOYHOCTH M MPOTHBOPEUHBOCTH HOPMATHUBHBIX aKTOB, HAIpaB-
JIEHHBIX Ha €ro peopraHu3aluio, Ha YTpaTy CUCTEMHOIO YIpaBJIEeHUS ar-
papHOi MOTUTHUKON KaK B PETHOHE, TaK U 110 BCei CTpaHe .

[onaraem, 9yTo OOHOBJICHHE CUCTEMBI YIIPABICHHUS M BCETO MEXaHM3Ma
TOCYyIapCTBEHHO-TIPABOBOTO PErYIMPOBAHUS PHIHOYHBIX OTHOIICHWH B
arpapHOM CEKTOpEe YKOHOMHUKH HEOOXOIUMO pPacCMaTpHBATH C ITO3HIIUH
HU3MEHEHHUS €r0 CTaTyca IOJ BIHMSHHEM (DOPMUPYIOIMXCS OTHOIICHHUN B
arpOIPOMEBIIUICHHOM KOMIUIEKCE, ITOCKOJBKY STOT KOMIUIEKC CONEpPIKUT
Pa3NIYHbIC CTPYKTYPHBIE IIEMEHTHI ¢ YIETOM CHEIU(PHUKA MECTHBIX OCO-
OEHHOCTEH U ¢ MHOTOYHCIICHHBIMH UEPAPXUUSCKUMH U TTOPOH MPOTUBOpE-
9uBBIMH CBs3sMA. Tak, B HoBocubupckoit obmactu (enepanbHbIE HCIIOMN-
HUTEbHbIE OpPraHbl CEJIbCKOXO3SMCTBEHHOW OTpacid B T€UEHUE IOCIel-
HUX JIET MEHSJIM CBOE€ HalMEHOBaHME, Ha3bIBasch TO JlemapTraMeHToM, TO
VYnpaenenueM, T0 MHUHHCTEPCTBOM CEIBCKOTO XO35CTBA, B OOIMIEM-TO,
CYLIECTBEHHO HE U3MEHss cBoed cyTu. Torza, Kak CYMTAOT CHEeUUaTHCThI
OpPraHOB YIIPABIEHUS CEJIbCKUM XO35AICTBOM, TOCYIapCTBEHHBIH Opran
PErHOHAIBHOTO 3HAYCHNS IOIDKCH HMEThb (OPMY «yIIpaBICHHs . OHAKO
B TCUCHHE MOCIEIHHUX NECATIWIETHH TOCYIapCTBEHHOE YIIPABICHHE JTOM
OTPAaCIIBIO TIPETEpIICBACT IMOCTOSHHBIC W3MEHEHHWsS, CTaHOBHTCS Ooiee
CIIOXKHBIM, Pa300IICHHBIM U HEB3aNMOCBSI3aHHEIM.

B MyHmmmmaneHBIX paiioHax cyObekToB CHOMpPCKOro ¢enepanbHOro
OKpyTa HET eJUHOOOPA3HOro IMOIX0/1a K HAMMEHOBAHUIO M OpraHU3aIll-
OHHO-TIpaBOBOW (popMe oOpraHa yIpaBIIeHHS CEIBCKAM XO3SHCTBOM,
BCJIEAICTBHUE YETO H 00BEM IOIHOMOYHMH 3TUX OpraHoB pasnudeH. Cieno-
BaTENBHO, HEOOXOAMMA MX KIACCH(HUKALKS HA OCHOBE aHAI3a MOJIOXKe-
HUH 00 31X opraHax. [IpoanamuzupoBas [logokeHUsT OPraHOB MCIIOIHH-
tenpHON Bactr HoBocuOupckoit obmactu u 30 paitonoB HCO, cnemyer
MpU3HATh, YTO HEMOCPEICTBEHHO MOJIHOMOYHSI OPraHOB MECTHOT'O CaMo-

! Kongparkosa H.10. OTBETCTBEHHOCTb HEZOGPOCOBECTHOrO AOMKHHIKA: TEOPHS U NPAK-
THKa // AllbMaHax coBpeMeHHON HayKu u oOpa3oBanus. 2013. Ne 12 (79). C. 95-99.

? Pososa C.C. Knaccudukannonnas mpobiema B coBpeMeHHOH Hayke. HoBocmOupck:
Hayxka, 1986. C. 102.
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YIOpaBJeHUs IO YIPABICHUIO CEJIbCKUM XO3SHCTBOM pealiu3yercs depes
CHEeUaTU3UPOBaHHbIN anmapaT — OTPacieBOM HCHOIHUTENbHBIA OpraH
MECTHOTO CaMOYIIPaBJIEHUS: U3 HUX B TpeX pailoHax uHble Ha3BaHus (Ye-
penanoBckui, MormkoBckuil 1 KynuHckuii palioHbsl) — 3TO yrnpaBieHUS
10 Pa3BUTHIO CEIbCKOXO3AHCTBEHHOIO MPOM3BOACTBA, PBIHKA CHIPbS U
MIPOJOBONILCTBUA, B TPEX pPallOHaX — OTHENbI CEIbCKOXO3SHCTBEHHOIO
MIPOU3BOJICTBA, B OCTAJIBHBIX palOHAX TPAJUIMOHHO — YIPABJICHHUS, ACH-
CTBYIOLLIME KaK CAMOCTOSITEJIbHbIE CTPYKTYpPHBIE €IWHHUIBI MECTHOM a-
MUHHCTpAIAH, OCYIIECTBILIOIINE HA OCHOBE CAWHOHAYANHS ()yHKIIIH
YOPABJIEHHS CENBbCKOXO3SMCTBEHHOW OTpacipl0 paioHa. Takume CTpyK-
TypHBIC SIUHUIBI CHCTEMBI OPraHOB MECTHOT'O CaMOYIIPaBJICHHS, oOa-
Jast TOCTATOYHOHM CTETEHBIO OPraHU3aIllMOHHOI0 SIHMHCTBA U 000CO0IIeH-
HOCTBIO OT JPYI'MIX CTPYKTYPHBIX €IWHMII, HAJEICHBI CTATYCOM OPHIH-
yeckoro Jimna. Ilpu 3ToM ciemyer pyKOBOJACTBOBATHCS TEM, HACKOIBKO
3TO OyIeT crocoOCTBOBATh, BO-TIEPBBIX, BHITIONHEHUIO OCHOBHBIX (DYHK-
U, a BO-BTOPHIX — €€ COOCTBEHHOMY HOPMAJBHOMY (YHKIIHOHHPOBA-
auto. Kazanocs Obl, (hemepanbHOE 3aKOHONATEHCTBO HE MPEIyCMaTpUBa-
€T MpUAAHNE CTaTyca KOPUINYECKOrO JHUIA CTPYKTYpHOMY MOIpaszeie-
HUIO, OJJHAKO, TeM He MeHee, DenepanbHbiil 3akoH «O0 00MUX MPUHITH-
Max OpraHM3aly MECTHOro caMmoymnpabiieHus B Poccuiickoir denepa-
IA» JOMYCKAaeT CO3AAHHE CTPYKTYPHOI'O MOAPA3JEIECHUS aJIMHHUCTPA-
LUK CO CTaTyCOM IOPUIMYECKOro Jula. AHamu3upys IeilcTByloliee B
HACTOSIIIMA MOMEHT MOJOKeHWEe MUHHCTEpPCTBA CENbCKOTO XO3SMCTBA,
MO>KHO TOBOPHUTH O TOM, YTO JaHHAas OpraHW3allMOHHO-IIPABOBAs CTPYK-
Typa OOYCIOBHJIA POCT YIIPABICHUYECKOTO ammapata Ha BCEX YPOBHSX,
BeZeT K HEOIpaBAaHHOMY TYOJIHPOBAHUIO TIOJIHOMOYHI YIIPaBICHUECKIX
CTPYKTYp TIpA OTCYTCTBUH OOPATHBIX CBSI3€d C MPOM3BOICTBOM, HEIIOBO-
POTIUBOCTH BCEW HPPAIMOHATBHONW CTPYKTYpPHI YIpPaBJICHUS HpPH BHIOO-
POYHOM CYOBEKTHBHOM IIOIXONE K IPUHATHIO PEIICHUH, HEHYXHOH B
MPaKTUKE TPOMO3IKOCTH M (POPMATBHOW OTYETHOCTH, OTCYTCTBHIO €IH-
HOM KOMIIJIEKCHOW IPaBOBOM OCHOBBI JAJIBHEWUINErO Pa3sBUTHS COLHAIIb-
HO-3KOHOMHYECKHX MTPOLIECCOB B arpONPOMBIIIIEHHOM ITPOM3BOCTBE.
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A.I Ynopoe

K BOITPOCY Ob AIMUHUCTPATUBHOM HA/I3OPE
3A JIMHAMMU, OCBOBOIUBIIUMHUCA U3 MECT
JIMINEHUSA CBOBO/bI, U ITOPAJIKE
ET'O UCIIOJIHEHUA

[Ton agMHUHUCTPAaTUBHBIM HAA30pOM IOHUMAETCs CUCTeMa MPaBOBBIX
U OPraHU3AIMOHHBIX Mep, IPHHUMAEMBIX TOCYTApPCTBOM B IIETISIX Mpodu-
JMAKTAKA TOBTOPHOW TPECTYMHOCTH CpPEN JIWI, OTOBIBIIUX YTOIOBHOE
HaKa3aHWE B MecTaxX JHUIICHUs CBOOOIBI; AEATENHFHOCTh TOCYIapCTBa B
JUIIE OPraHOB BHYTPEHHUX JEN, OCYIIECTBISIONINX MPOBEPKY COOMIoIe-
HUS CHENUANBHBIX aJIMHHUACTPATUBHBIX IIPABHI JIHIAMH, OCBOOOXKICH-
HBIMH U3 MECT JIUIIEHHS CBOOOIHI.

OCHOBHBIMM 3aJlayaMH aJMHUHUCTPAaTHBHOTO HaA30pa 3a JIHLAMH,
OCBOOOKICHHBIMA W3 MECT JIMIICHHUS CBOOOIBI, SIBISIOTCS, BO-TICPBHIX,
MPEAYIPEXKICHUE COBEPIICHUS TaHHOW KaTeropuel Uil NpecTyIIeHUA U
JIPyTUX TMpaBOHAPYIIEHUN; BO-BTOPBIX, OKA3aHHWE HA NAHHBIX JIUL UHU-
BHIYaJIbHOTO TMPO(MITAKTHIECKOTO BO3ICHCTBHSA B IIETISX 3alUTHI TOCY-
JapCTBEHHBIX M 00IECTBEHHBIX HHTEPECOB.

Heob0xoauMo OTMETHTH, YTO OCYIIECTBICHHE aIMHUHHCTPATHBHOTO
HaJ30pa B COBpPEMEHHOW Poccnm craikuBaeTcs ¢ Cephe3HBIMHU IpoOIie-
MaMH, UMEIOLIMMHU KaK IPaBOBOM, TaK U OPraHU3al[MOHHBIN XapaKTep.

[IpaBoBbIe TPOOIEMBI OpraHM3aIi U (YHKIMOHUPOBAHHS aIMIHICTpa-
THBHOTO Haja30pa OOYCIOBICHBI OTCYTCTBHEM HAIIEKAIIEro IMPaBOBOTO pe-
TYIIUPOBAHUS COMUATIBHOM, TICHXOIOTMIECKOH M BOCIHTATENHFHON paboOThI ¢
JHIAMH, OCBOOOKIEHHBIMH W3 MECT JIMIIEHHS CBOOOIBI, B HAIPABICHUU
00ecIieyeHs UX PeCONUANM3AINN, OCBOCHHUSI IMH OCHOBHBIX COITHATBHBIX
(dyHKIHI KaK HeOOXOAMMOTO YCIIOBHS HCIPABICHNUS U YCIICITHOM aIarTaIlii
B 0o0IIecTBe mocie 0cBOOOKIEHMUS. «K cokaleHuro, MPUXOIUTCsT KOHCTATH-
POBaTh, YTO PEIICHUIO MAHHBIX BOIPOCOB B 3aKOHE 00 aJIMHHUCTPATHBHOM
HaJ130pe BHUMAHNS HE YIeIIeTcs», — 3aMedaer T.M. Kamnanna'.

CoBepIICHCTBOBAHHUIO M TOBBILIEHUIO POIH aJIMUHUCTPATUBHOIO
Haa30pa OymeT cmocoOCTBOBATH M YETKOCTh B OHPEACICHUHU €ro Ipe.-

! Kamnuusa T.M. TIoHsTHE M IOpMAMYECKAs NPUPOAA aJMUHHCTPATHBHOIO Haz3opa //
AnmuHHCTpaTHBHOE paBo U npomecc. 2013. Ne 8. C. 44-46.
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METHO-OTPACICBOI PUHAUISKHOCTH . MHOIUMH yJEHBIMH-IOPHCTAMH
OTMEUAETCsl, YTO B TOCYIApCTBE OTCYTCTBYET IPaBOBOE 3aKpeIlICHHE
MOCTICHUTCHIMAPHON MPO(QUIAKTHIECKOH PaOOTHI C JHIIAMH, OCBOOO-
JWMBIIAMHECS U3 MECT JHIICHHs CBOOOIEI. [103TOMY Hambonee menecooo-
Pa3HBIM IMPEACTABIIETCS BO3IOKEHIE (DYHKIIUHA MO 00CCIICICHUIO aIMH-
HUCTPATUBHOTO HA/30pa 32 JIUIIAMHU, OCBOOOIMBIITUMICS M3 MECT JIUIIIe-
HUSL CBOOOJBI, HA YTOJIOBHO-HMCIIONHU-TENBHYIO CHCTEMY, a IIpaBoBas OC-
HOBA PETYIIMPOBAH TAHHBIX IIPABOOTHOMICHAN OyIEeT SBISATHCS MpenMe-
TOM YTOJIOBHO-MCIIOIIHUTEIBHOTO 3aKOHOIATENbCTBA COOTBETCTBEHHO.

W3yuuB npaBONpUMEHUTENbHYIO MPAKTUKY ACHCTBUI OpraHOB BHYT-
PEHHHUX /1€, MOXXHO CIeNIaTh BBIBOM, YTO JAEATEIbHOCTh MONULINU B JaH-
HOM HaIpaBICHUW 3aKITIOYACTCS TOJIBKO B KOHTPOIE 32 COONIONCHHUEM
JUIIAMH, OCBOOOIMBIMIUMIUCS W3 MECT JHIICHUS CBOOOIBI, YCTaHOBIICH-
HBIX OrpaHUYEHUIl.

TakuM 00pa3zoM, K YUCITY OpPraHU3AIMOHHO-TIPABOBEIX IPOOIEM a-
MUHHUCTPAaTUBHOTO HaJ30pa CIIEAYeT OTHECTH OTCYTCTBHE COLIMAJIBLHO
OpPHECHTHPOBAHHEBIX 3a][a4 B aJaNTallid ¥ peaOWINTAlWH JIUI, OCBOOOXK-
JICHHBIX W3 MECT JIAIICHHUS CBOOOIBI, HEOOXOIMMOM COITUABHOH, ITPaBo-
BOI M NICUXOJIOTMYECKO MOMOIIH, a TaKXKe COASHCTBUS B UX TPYIOBOM U
OBITOBOM yCTPOMCTBE.

T.H. Kozonw

JTUCIHUIIIMHAPHBIA KOPPYIIIIMOHHBIN
IMPOCTYHNOK — ITMCHUIIIMHAPHAS «TPA AT
NI HOBASI TIPABOBASI PEAJIBHOCTD?

AHann3 aHTUKOPPYNLMOHHBIX HOPM MHKOPIIOPUPOBAHHBIX B CUCTEMY
MPaBOBOTO PETYIHPOBAHUS CIY)KEOHBIX MPaBOOTHOIICHUH ToCyIap-
CTBCHHBIX CITyXKAIlUX Pa3IHYHBIX BHJIOB TOCYIapCTBEHHOH CITY>KOBI,
MPaBONPUMEHUTENEHON U CyIeOHOM MPAaKTHKH B BOIPOCE ANUCIUILINHAD-
HOW OTBETCTBEHHOCTH 3a KOPPYILMOHHBIE MTPaBOHAPYLIEHUS! CBUIETENb-

VYronoBHo-ipaBoBoe BozaeiictBue / I.A. Ecakos, T.I'. IlonsrtoBckas, A.WU. Papor,
A.U. YyuaeBa. M., 2012. 341 c.
2 Cwm, Hanpumep: 3uHWMHA H.A. AJIMUHHCTPAaTHBHBI HAI30p B INPEAYNPEKICHHHI
MMOCTIEHUTEHIIMAPHON MPECTYIMHOCTU: poib U 3¢ exkTuBHOCTs / FOpuandeckass Hayka U
MpaBoOXpaHUTeNbHas MpakTuka. 2016. Ne 1 (35).
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CTBYET, YTO Mbl UMEEM JIeJI0O C MHBIM 10 CBOEH MPHUPOJE AUCLUILIHHAP-
HBIM [IPaBOHAPYLIEHUEM.

OTAenbHBIMU J10Ka3aTEeNbCTBAMH MPUBEIEHHOTO YTBEP)KICHUS CIIY-
JKaT cIeIyolue apryMeHThI:

1. OcobeHHOCTh crioco0a MPaBOBOTO 3aKPEIICHUST COCTABOB KOPPYII-
LUOHHBIX JUCUUIUIMHAPHBIX IpaBOHApYyLIEHUH. 3akoHOJATeNb OmNpene-
JISeT X B ABYX HOPMAaTHBHO-NPABOBBIX IIOCKOCTSIX — aHTUKOPPYILIMOH-
HOM 3aKOHOJATENBCTBE U IPABOBOM IIOJIE, COAEPIKAIINE HOPMBI CITYXKeO-
HOT'O TIpaBa Pa3INYHBIX BHOB TOCYAAPCTBEHHOU CIYKOBI, UTO MPHBOIUT
K HAYYHOU TOJNEMUKE O (haKTe WX HAIMYUS / OTCYTCTBUSL.

2. Buapl auciuniuHapHBIX KOPPYNLUMOHHBIX MIPaBOHAPYILIEHUH, Bep-
Hee, UX «OTCYTCTBHE». «TpaauLMOHHbIE» AUCHUIUIMHAPHBIE MIPaBOHAPY-
LIEHUsI M 3aKOHOJATENIbCTBO, MU CIIOXKUBIIASCA MPaBONPUMEHHUTEIbHAS
MpaKTUKa ACIAT Ha «IIPOCTHIe» U TpyOble. Bee cocTaBbl KOpPYIMIIMOHHBIX
JUCUMIIMHAPHBIX MPAaBOHAPYUIEHUI 3aKOHOJATEIbHO OTHECEHBI K Ipy-
OBIM, YTO TIPHBENO HA MPAKTHKE K O0ECICUCHHIO MOKa3aTeneil «dddek-
TUBHOI» OOpBOBI ¢ KOppymuueil B gyxe «00eBHIX AeicTBUilY. Pexomen-
Januu MuHucTepcTBa TpyJa M colalnbHOM 3ammThl Poccuiickoit dene-
pannu (muceMa ot 13.11.2015 Ne 18-2/10/T1-7073, ot 21.03.2016 Ne 18-
2/10/T1-1526 «O kpuTepusxX MPUBICUCHUS K OTBETCTBEHHOCTH 32 KOp-
PYILHUOHHBIE TpPaBOHAPYILIEHU), HAIPaBJICHHbIE HAa COBEPILICHCTBOBA-
HUE TPaBOBOI0 HHCTPYMEHTApHs, HE 00JaIal0T HAIIEKAIINM IIPABOBHIM
BecoM. Mx anpecaT B JMLe MOAPA3AEICHUNA U JOKHOCTHBIX JIMILI, OTBET-
CTBEHHBIX 32 Pa0OTy MO MPOPUIAKTHKE KOPPYIMIINOHHBIX U WHBIX IPaBO-
HapyllleHUH, OCTaeTCsl B CBOEM IPaBe, CIIE0BATh UM UJIM HET.

3. «Ocobas» mpupoaa KOPPYMIIHOHHOTO AUCIHUILIMHAPHOIO IIPaBOHA-
pYIIEHUS TpOsBIseT ceOs W B CyOBEKTHBHOW CTOpOHE. B «kiaccude-
CKUX» JUCIHIUIMHAPHBIX MPAaBOHAPYIICHUSIX paboTaeT Mpe3yMITIUs He-
BHHOBHOCTH, ¥ BOIIPOC CYyOBEKTUBHON CTOPOHBI IMEET CKOPEe KOHCTPYK-
TUBHO-TEOPETUICCKOE 3HAYCHUE ¢ OOIUM, HE KOHKPETU3UPYIOIIUM 000-
3HaYEHUEM YMBICIA, HEXEIH MPaKTUKO-OpUEHTHPOBAaHHYIO poib. [Ipu-
polia BcexX KOPPYNLMOHHBIX MMPaBOHAPYLIEHUI TaKoBa, YTO UX COBEpIIIe-
HHUE BO3MOXHO TOJNBKO C MPSIMBIM YMBICIIOM U HAIMYHAEM Y CyObeKTa KO-
PBICTHOIO MOTHBA. AHAJIU3 aHTUKOPPYNLHOHHOIO 3aKOHOJATEIbCTBA U
HOPM CIY’KeOHOTO IIpaB, IMOKAa3bIBaCT OTKA3 3aKOHONATENS YCTaHABIIH-
BaThb CTENEHb BUHBI JIMIA, COBEPIIMBIIETO JAUCHUIUIMHAPHOE KOPPYIILIH-
OHHOE TIpaBoOHapyImIeHne. Ha mpakThke 3T0 MPHBOAUT K TPaHCHOPMAITUH
MPE3YMITIIUA HEBHHOBHOCTH B MPE3YMIIINIO BUHOBHOCTH B (PaKTHYECKO-
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My WU3MEHEHHWIO IPaBOBOW MO3HUIUH CyOBEKTOB MUCHUIUIMHAPHBIX KOp-
PYILHOHHBIX TPAaBOOTHOLIEHUH.

4. PaccnenoBaHye TaHHBIX BUIOB IIPABOHAPYIICHHN 00ECIICUNBACTCS
CaMOCTOATENIbHBIM JIUCHUILUTMHAPHBIM MTPOU3BOJCTBOM C YCTaHOBJIEHHUEM
3aKOHONATENEeM CIICIIHaJIbHO YIOIHOMOUYCHHBIX Ha TO CyOBEKTOB, WHBIX
CPOKOB HICUHCICHUS IUIA €ro OTKPHITHS (CoBepIieHue / OOHapyKeHHeE),
COOCTBEHHO TPOBEICHUS CITy)KEOHOrO pa3OHpaTenbCTBa, TaBHOCTH IIPH-
BJICUEHUS K OTBETCTBEHHOCTH.

5. OTHOCUTENBHO «CaMOCTOATENbHBIIN» HMHCTUTYT AUCLUIUIMHAPHON
OTBETCTBEHHOCTH 32 KOPPYNLMOHHBIE TUCHUILTMHAPHBIE NPaBOHApPYILE-
HUS, BKIIOYAIOMIMNA KaK «TPaJulMOHHBIE» AUCHUIUIMHAPHBIE B3bICKAaHUS,
TaK U «yBOJbHEHHE B CBSI3U C YTPaTO JOBEpUsD B MOPsAKE peaan3aliu
JUCLUIIMHAPHOTO B3bICKAHUSI.

U.B. Manviuesa

ITPABOTBOPYECTBO B YCJIOBUSAX
NHO®OPMAIIMOHHOI'O OBIIECTBA

CoBpeMeHHBIE YCIOBHS JKU3HU OOIIECTBA MOXKHO OXapaKTEpHU30BaTh
Kak OBICTPO MEHSIOMHECS M WH(POPMAIMOHHO HAMOTHEHHEBIE. TeXHOoIOo-
THH HalIeTO BPEMEHH IO3BOJIOT IeperaBaTh M 00padaThIBaTh MHOOP-
MAIHIO TOCTaTOYHO OBICTPO. BMecTe ¢ TeM CKOpOCTh M (POPMEI Iepeaadn
HHpOPMAIINH TTOAHUMAIOT BOIPOCH 0 ee (MH(pOpMaIun) 00BEeKTHBHOCTH
U O BO3MOXKHOCTH 00pa0oTaTh Takod 0O0BeM WH(pOPMAIINH, BBIICIUATH
HeoOxoauMoe 1 (P PEKTHBHO PEan30BaTh.

3TO IOBOJBHO aKTYyaJbHO JUIS MPaBOBEIX cucTteM. CO3IaHue U pean-
3aIus IpaBa JOIDKHBI OCYIIECTBIATHCS C YIETOM YCIOBHI COBPEMEHHOTO
HHPOPMAIIOHHOTO O0IIECTBA, IOl KOTOPHIM MOHUMAETCSI «00MIEeCTBO, B
KOTOpOM MH(OpMAaIHs, YPOBEHb €€ MPUMEHEHUS U JOCTYITHOCTD KapIIu-
HAJBHBIM 00pa3oM BJIHSIOT Ha SKOHOMHYECKHE W COIMOKYJIBTYpHEIC
YCITOBHS JKH3HH TPAKIAH .

HameruBmreecss pacmmupeHne WH(QOPMAIMOHHO-TEXHHYECKUX —BO3-
MOXHOCTEH TTO3BOJISIET OKUIATH B ONMDKAMIIEH MepCIieKTUBE pallHOHAaNH-

! Vkas [pesunenTta PO ot 09.05.2017 Ne 203 «O Crparerun pa3BuTHs WHGOPMALHOHHOTO
obmrectBa B Poccmiickoit @enepanyu Ha 2017-2030 roms» / CobpaHue 3aKOHOAATEIHCTBA
P®. 15.05.2017. Ne 20. Cr. 2901.
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3aI[MI0 ¥ aBTOMATH3AIHUI0 HAYYHON JEeSTENLHOCTH . HyxHo mpuzHaTh,
YTO 3TO YK€ OCYIIECTBIIETCS] HE TOJBKO B HAYYHOU JEATEILHOCTH, HO U
B Mpoliecce Co37aHusl, 00pabOTKA W CHCTEMAaTH3aIlMH MPaBOBOH HHQOP-
Manuyd ¥ JOKYMEHTOB. B 4acTHOCTH, B MPaBOTBOPUYECKOM TPOIECCE aK-
THBHO UCHONB3YIOTCS HH(POpMAIMOHHBIE TEXHONIOTHU U MHTepHeT. Bax-
HO MTOHMMATh, YTO KPOME TOJIOKUTEIBHBIX OXHMJIAHWUH WH()OpMaTH3AINH
B pEATBHOM KU3HU MPOSBIISIIOTCS U €€ HEJIOCTATKH.

CoBpeMeHHBIE HH(OPMAIIMOHHBIC TEXHOJIOTHH, C OJJHOW CTOPOHBI, 103~
BOJISIFOT XPaHUTh U YITOPSI0YMBATh OOJNBIIOH 00beM HH(pOPMAIINH, a C JPY-
TOi CTOPOHBI, TPEOYIOT YCKOpeHHe Mporiecca o0paboTku. ['oBops o mpaBo-
TBOPYECTBE, HEOOXOAUMO OTMETHTh, UTO YISl HACTOSIIETO BPEMEHH Xapak-
TEpPHO YBEIIMYECHUE MPABOTBOPUECKON HATPY3KW HA KaKIBIN OpraH, 3ajei-
CTBOBaHHBII B MPOIIECCE CO3/IaHUSI HOPMATUBHEIX MPABOBBIX AKTOB. AHAIN3
3aKOHOJATENbHON akTUBHOCTH ['ocynapctBeHHOM [{ymbl PO nonrBepxkaaet
BBICKA3aHHBIA TE3UC: KOIMYECTBO (pelepabHBIX 3aKOHOB, BCTYNHUBIIMX B
CHITy, C KaxabIM TomoM pacter. B 1996 r. mommucano Ilpesunentom PO
152 3akoHa; B 1999 r. — 226; 8 2003 . — 191; B 2007 1. — 341; B 2010 T. —
431;B82015T1. —478; B2016 T. — 524; 82017 1. — 512; B 2018 1. — 489%.
Taxum obpazoM, ¢ 1996 T. KONMUYIECTBO MPHHUMAECMBIX W BCTYIUBIIHNX B
cuTy 3aKoHOB B Poccuiickoit denepanun yBenruniIoch 6ojee yeM B JiBa
pasa, T.e. mpumepHo Ha 300 3aKOHOB B TOJl, B JIBa pa3a yBEIMUIUIIOCH KO-
nu4ecTBO 3aKoHOB (moutd Ha 100 3aKOHOB), MPUHMMAEMBIX B IEPBOM
YTeHUN . Hecmotpst Ha 3TO, BBICKa3bIBa€TCS MHEHHE, YTO 3aKOHOJATEITh
HE BCET/Ia YCIIEBAET 32 CTPEMUTEITHFHO MEHSIOMICHCS JIEHCTBUTEIHHOCTRIO,
3TO TPUBOJUT K CUTYyalllH, Korjaa (aKTUYECKH CKIIaJIbIBAIONIHECS B KO-
HOMHYECKOH chepe OTHOIICHUSA B (POPMHPYIONIHECS TOTPEOHOCTH HOBO-
ro WHGOPMAIIMOHHOTO OOIIeCTBAa HE MOIYYaloT OHKHOTO IPaBOBOIO
pETYHPOBAHUS .

! BapranoBa M.JL. Ilepexoq oOT WHIYCTPHAIBHOTO OOmECTBA K  OOIIECTBY

urdopmannonHomy // IIpobiemMbl TEOPHU U NPAKTHKUA COBPEMEHHON HayKH : MaTephalbl
IV Mexnynap. Hayd.-ipakT. koHpepeHun : c0. Hayd. Tp. / Hayd. pen. C.B. [amaunena.
2015. C. 92. URL: https://elibrary.ru/download/ elibrary 23848626 16786477.pdf

2 Oc¢unmaneaeiii  caiit ['ocynapctBennoit J{ymer // CTaTucTHKa 3aKOHOIATEIHHOTO
mpomecca. URL:  http://www.gosduma.net/legislative/statistics/  (mata obparueHus:
17.01.2019).

* Tam »xe.

* Kasauenok O.I1. HecoOTBETCTBHE JEGHCTBYIOIIErO 3aKOHOJATENLCTBA IOTPEGHOCTIM
nH(OpMaLMOHHOro o0IecTBa Ha IMpHUMEpEe JO0roBopa 3aiiMa 3JICKTPOHHBIX JEHEXKHBIX
cpencts // 3akoHsl Poccun: onbiT, ananus, npaktuka. 2017. Ne 10. C. 48.
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Bmecte ¢ TeM BaXHO IIOHMMATh CBSI3aHHBIE C 3aKOHOTBOPYCCKHUM
IpoucCCoOM SBJICHUS: TICPBOC — HOBBIM 3aKOH Tpe6yeT CO3JaHHuA 11oJ3a-
KOHHBIX aKTOB JIs1 pe€ain3allln MOJIOKEHU I 3daKOHa, KOJIHYCCTBO IIO-
CICOHUX MOACUECTY BpsAd JIU MOAOACTCA; BTOPOC — 3TH 3aKOHbI HAIlCJICHBI
Ha pPETYJIMPOBAHUEC KOHKPETHBIX O6H.ICCTBCHHI)IX OTHOILIEHNH OOBIYHBIX
TpaXaaH B YCJIOBHAX MPE3YMIIIHUU 3HAHUA 3aKOHOB. Taxkum 06p8.30M, 3a-
JIOXKCHHBIC B IMPABOTBOPUECTBC MOCICACTBUA U COLNMUAJIBHBIC PUCKHW HWH-
(1)OpMa]_[I/IOHHOFO O6H.ICCTB8. TOXKE JOJIXKHBI UCCIICAOBATHCA.

A.J[. Beawinsx

ITPABOBBIE TIO3UIIUN KOHCTUTYHNOHHOI'O
CYJA POCCUHU KAK HCTOYHUKHA
N3BUPATEJIBHOI'O ITPABA

[onsrtue «mpaBoBas nozuuua Koncrutyumonnoro Cyna Poccuiickoii
®denepanun» MOSBIIOCH B POCCHHCKOM KOHCTHUTYIIIOHHOM IIpaBe CpaB-
HUTEJBHO HEJaBHO. DTOT TEPMHUH BIEPBbIC ObLT BBEJCH B HAYYHBIH 000-
por dDenepanbHbBIM KOHCTUTYLMOHHBIM 3akOHOM OT 21 wurons 1994 r.
«O Konucrurynmonnom Cyge Poccuniickoii @enepanumny. B ropunnueckoit
JUTepaType mpodiieMa onpeaesicHUs TTOHATHS «IpaBoBas nmo3unus Kon-
crutyrronHoro Cyna Poccuiickoit @enepanum» OblIa M OCTaeTCs JHC-
KyccnoHHOH. CyIIeCTBYIOT pa3IMYHbIE TOIXOABI K TTOHUMAHHUIO CYITHO-
ctu npaBoBbIxX no3uruii KoacturynmonHoro Cyma. OgHako aBTOPBI CXO-
JIITCSL BO MHEHHWH, YTO MPpaBoBbIe TTo3uInn Cyna comepkarcs B €ro uTo-
TOBBIX peNICHHX (TOCTAHOBJICHUSX U OMPEACTIEHUSX ), TPAYEM HE TOIHKO
B PE30JIOTUBHOM, HO U B MOTUBHPOBOYHON YACTH.

Bompoc mpusnanus mpaBoBbix mosuiuii Koncrutymwmonunoro Cyma
HMCTOYHHKAMH IpaBa TECHO CBSA3aH C MPOOJEeMON OTHECEHHUS K TAKOBBIM
camux pemennii Korcrurymumonnoro Cyna. [logxonsl k pemieHuto Aaf-
HOT'O BOITPOCa MOXKHO YCIIOBHO pa3JIeNuTh HA ABE Tpymmbl. [lepBas rpyrm-
12 aBTOPOB BBHICTYIAET MPOTUB Tpu3HaHus pemreHnit Cyna MCTOYHUKAMA
npaBa. Jlpyras e MpUACPKKUBAETCS MPOTHUBOMOIOKHON TOYKU 3PEHUS,
otHOocst pemenust Korcrurymnumonnoro Cyza K MCTOYHMKAM TIpaBa, MpPU
ATOM MPU3HABAS UX MPEIEACHTOM, HOPMATUBHBIM IIPABOBBIM aKTOM, JIOK-
TPUHOW HUITW CAMOCTOSITENTEHBIM UCTOYHUKOM TIPaBa.

Bompoc onpenenenust ropuandeckoi criibl pemennii KoHcTuTynmoH-
Horo Cyna u, Kak CIeACTBHE, COMEPKANINXCS B HUX MPABOBBIX MO3UIUI
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JI0 HACTOSILLIET0 MOMEHTA OIHO3HA4HO He pelieH. OIHAaKO poib MPaBOBbIX
no3unuii Cyna yCHIMBaeTcsl TeM, YTO OHH, BOCIONHSIS MPOOENEI B 3aKO0-
HOJIATEeNbCTBE, YKa3bIBAIOT HAMpaBJICHUSA NAIbHEHILEro pa3BUTHS 3aKO-
HOJIATEJIbCTBA.

[IpaBoBbie nozunuu Koncrutynuonnoro Cyna Poccuiickoit denepa-
WY IO BOIIPOCaM M30MPATENbHOrO IpaBa MMEIOT BaXKHEHIIee 3HAUCHUE
IUTSL pa3BUTHS ¥ COBEPIICHCTBOBAHIS N30MPATENBEHOTO IIPaBa U IMpoIiecca.
PaccMoTpUM HECKOIBKO TPUMEPOB.

Tax, ogHa U3 nepBbIX MpaBoBbIX nMo3ulil Koncrturynuonnoro Cyna B
chepe wm3OmpaTenpbHOrO mpaBa copepxurcs B [locTaHOBIEHHH OT
10 mrons 1995 r. Ne 9-I1, B xoropom Cyn ykasal Ha HEIOMYyCTUMOCTb
BHECEHHS] U3MEHEHUH B MpaBUIa MOJCUETa FOJIOCOB B XOJI€ MPOBEACHUS
OIHHX BHIOOPOB, TaK KaK ATO HAPYIIACT PABEHCTBO M30MPATEIHHBIX TIpaB
rpaxxgad. CopMmynupoBaHHOE TIPaBIiIo OBLIO MO3MHEE BKIIOUeHO B De-
JepanbHbIi 3akoH oT 19 cenTsa0ps 1997 roma «O6 OCHOBHBIX TapaHTHIX
M30HMpaTeNbHBIX TIPaB U MPaBa HA ydacTHe B pedepeHayme rpaxnad Poc-
cuiickoil deaeparum.

[Ipu paccMoTpeHuu BOmpoca 0 KOHCTUTYLMOHHOCTH «ILIEH3a» OCEIJIO0-
ctu B cyonpekTax Oenepanun Koncrurynnonusiii Cya mpuIen K BEIBOAY,
9TO 3aKpeIUicHue B KOHCTUTYIUH (ycTaBe) cyorekTa denepannu qOmo-
HUTEIBHBIX YCIOBHH MPHOOPETEHUS TpakIaHAMH IACCHBHOTO H30Mpa-
TENBHOTO TpaBa SBIAETCA HapyIIEHHUEM KOHCTUTYLIMOHHOTO MpUHLIMIA
paBEHCTBA MPaB U CBOOO]] UEIIOBEKA U TPAXKIAHUHA HE3aBUCUMO OT IIPOHIC-
XOXICHUS U MECTA JKUTENbCTBA. B nmanmpHelmeM PenepanbHbI 3aKOH OT
19 centsa0ps 1997 1. «O0 OCHOBHBIX TapaHTHIX M30MpPATENBHBIX MpaB U
mpaBa Ha y4dactHe B pedepeHayme rpaxmaH Poccmiickoit dDemeparmm
OIIPEIENIIL, YTO YCTAHOBJICHHE (helepaTbHBIM 3aKOHOM, 3aKOHOM CYOBEKTa
Denepalvi MPOAOIKUTEIILHOCTHA MPOKUBAHUS Ha OINpPENeTIeHHONW Teppu-
topun Poccuiickoit denepariiy B KauecTBe OCHOBaHUS IS IPUOOPETCHUS
MACCHBHOT0 M30MPaTEIBHOIO MpaBa He Jomyckaercs (1. 5 cT. 4).

O06001mas H3M0KEHHOE, MOXKHO CAETATh BBIBOI, YTO MPABOBEIC MO3H-
nun, chOpMyITHUPOBAHHBIC B MMOCTAHOBICHHUAX W omperneneHmsx Koncru-
tynuonHoro Cyzaa, ONpefeNsioT IMyTH JalbHEUIIero pa3BUTHS U30Hpa-
TenpHOro IpaBa. OHU MO3BOIIOT HE TOIHKO COBEPIICHCTBOBATH U30Mpa-
TENbHOE 3aKOHOAATENbCTBO, HO M TapaHTUPOBaThb KOHCTUTYLMOHHBIE
mpaBa rpaXkaaH U30UpaTh U OBITH M30PaHHBIMH B OPTraHBI TOCYJapCTBEH-
HOIi BIACTH U OpraHbl MECTHOI'O CaMOYIPaBJIECHUS.
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A.M. Jleemsapesa

U.A. MAJIMHOBCKHUH Ob HCTOYHUKAX
PYCCKOI'O IPABA

U.A. MamroBckwmii (1868—1932), mpodeccop UmmepaTopckoro Tom-
CKOTO YHHBEPCHUTETA 110 Kadenpe UCTOPHH PYCCKOTO paBa, HEOIHOKPAT-
HO MOAYEPKUBAJI, YTO B YHUBEPCUTETCKOM IPEMOIaBaHUU HUCTOPUHU PYyC-
CKOTO TIpaBa IMEPBOCTEIIEHHOE 3HAYEHUE MMEET BOIPOC 00 MCTOYHHKAX
mpaBa. MartepuasoM JUisl U3y4eHHUs] UCTOPUU MpaBa CIyXaT HaMSITHUKU
3aKOHONATEIhCTBA M MAMSTHUKH OOBIIHOTO TIpaBa.

[TaMATHMKaMM 3aKOHOJATENILCTBA CIYXAT: JOTOBOPBI (MEXIyHapO-
Hble 1 BHYTPEHHHUE), YCTAaBbl U yKa3bl (OTHENIbHbIE 3aKOHBI) U KOJEKCHI.
[NamsaTHUKAMH OOBIYHOTO TIpaBa SIBISIOTCS JICTOIHCH, 3aIUCKHU, AKTHI,
0TYACTH BEILLECTBEHHbIE MAMITHUKU, MPOU3BEACHUS TYXOBHOM M CBeT-
CKOW JTUTEpaTyphl, a PaBHO JKUBOE OOBITHOE npaBol. 3aKoHOIATEIbHBIM
MaMATHUKAM B KypcaX IO HCTOPHU PYCCKOTO IpaBa yaenseTcs: Oombiiee
BHUMAaHHUE, YeM MMaMATHHKaM OOBIYHOIO IMpaBa, XOTs W3YUCHHE IMOCIEI-
HUX TPEJCTABIIAETCS HE MEHEe BaXKHbIM, €CIM HCXOIUTh W3 TOr0, YTO
«HCTOPHS 3aCTAET BOCTOYHBIX CIIABSH BO BpeMs MOJIHOTO T'OCHOACTBA Y
HUX OOBITHOTO npaBa»z.

[lepBbIit Mepruon UCTOPUM PYCCKOTO MpaBa €CTh BPEMs T'OCIOJCTBA
OOBIYHOTO TPaBa: 3aKOHOAATENBHAS NIESITEIFHOCTD BIIACTH CIIE HE MOXKET
KOHKYpPHPOBATh €O cepoit meiicTBus o0bruas. Bropoit meprom — MOCKOB-
CKUi — SIBISETCS BPEMEHEM PaBHOBECHS 3aKOHA M O0BIYas: caMO 3aKOHO-
JaTeNbCTBO JIMIIb Y3aKOHWBaeT oObryait. W Tompko Tperwil mepuon (c
koHa XVII Beka) cTaHOBHUTCS BpeMEHEM TOCIOJCTBAa 3aKOHA, HO U B
3TOM TEpHOIe OOBITHOE TIPABO HE BEIMUPALT.

BaxxHeHImM MCTOYHUKOM CTaPHHHBIX IOPUANICCKAX OOBIYACB SBIIS-
I0TCS JIETOMHUCH. B HX oleHKe cienyeT pyKOBOACTBOBATHCS CIEAYIOIINM
MPaBUJIOM: «OTHOOOpa3HOE MOBTOPEHHE OJHHUX W TEX XKe NEHCTBHU €CTh
BEpHEHIITNI yKa3aTenb s paco3HABAHUS OOBITHOTO npaBa»3.

1 .
MamuHoBckuii W.A. VYdeOHOoe mmocoOWe MO WCTOPUH PYCCKOro ImpaBa. ToMcCK:

ToBapumectBo «Iledatns C.I1. SkosaeBay, 1900. C. 11.

2 Brnagumupckuii-bynanos M.®. O630p ucropuun pycckoro npasa. 3-e uzg. Kues; CaHkT-
IetepOypr, 1900. C. 94.

? Mamnosckuii U.A. Vkas. cou. C. 15.
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JpyruM ICTOYHIKOM OOBIYHOTO TIPaBa, XOTS U HE BCETIa OTIIMIAIOIIIM-
csl TOH TPOCTOTOM W OECHPHCTPAacTHEM, KOTOPBIE CBOMCTBEHHBI PYCCKAM
JIETONHCAM, SIBJISIFOTCS 3allUCKU MHOCTpaHuUeB (Hampumep, KoHcranTHHA
Hopduporocuoro wm ['epbepmreiina). K coobmaeMpiM nmu (akram HaJIo,
OJTHAKO, OTHOCUTBHCSI C OCTOPOXKHOCTBIO: MHOCTPaHHBIE aBTOPHI, ONUCHIBAS
SIBJICHUS Y)KU3HU IyXKOTO HapoOa, JIETKO MOTYT BIIACTh B OIIHOKY M OTHE-
CTUCh K HUM TpenB3sT0. B KauecTBe JOCTOBEPHBIX MPUHUMAIOTCS TaKHe
CBUJIETENLCTBA MHOCTPAHIIEB, KOTOPBIE MOITBEPHKIAOTCS U IPYTUMH HUCTOY-
HUKaMU WK, IO KpaiiHel Mepe, He MPOTUBOPEeYaT 1M.

Baxmweiimieit hopmoii BeIpaxkeHHs OOBIYHOTO MpaBa SBILTIOTCS aKTHI
IOPUIMYECKUX CICTIOK U CyIeOHBIE aKThI, CIy)KaIlne MPeHMYIIECCTBCHHO
JUISL paclio3HaBaHMsI ITpaBa TPaKIAHCKOTO U YroloBHOro. B kauectse Ta-
KOBBIX BBICTYIIAIOT PSAHBIC 3aIMCH MPH OOPYUEHHUH, TyXOBHEIE TPAaMOTEHI,
aKTBl 00 yYCHIHOBIICHUH, MHUPOBBIE W MPABEIC TPAMOTHI, KyITUUE, 3aeMHEIE,
aKTBI CIY KON KaOalbl T.1.

K maMsaTHEKaM OOBIYHOTO MIpaBa OTHOCATCS TaKKe COOPHHUKH SKUBOTO
00prgHOrO MpaBa. CoxpaHsIeMoe TpaJuIluel, OOBIYHOE MPABO B BBICIICH
CTEIlEeHU KOHCEepBaTUBHO. BciieacTBre Takoil KOHCEpBAaTUBHOCTH COBpe-
MEHHOE JKHBOE OOBIYHOE ITPABO MOKET MPEACTABIATh HAM TTOPSAKH, TOC-
MOJICTBOBABIIIIC B TIIYOOKOH IPEBHOCTH: B COBPEMEHHBIX CBaJICOHBIX
o0psimax, HaIpUMep, MOXKHO HAHTH yKa3aHWS Ha TaKUE IepBOHAYAIBHBIE
(dbopMbI Opaka, Kak TOXHIICHNE HEBECTHI WITH €€ MOKYTIKE.

CBumerensCTBa O HOPMaX OOBIYHOTO MPaBa MOXKHO HANTH U B IPOU3-
BEJICHUSIX JINTEPATYypbl, TyXOBHOM U cBeTCKOU. V3 mepBBIX ISl HCTOPUU
pYCCKOro TpaBa ocoboe 3HaUeHHE UMEIOT «KUTHS CBATBIX» , 8 TaKKe
MOYYSHHS W MOCTaHus JyxXoBeHcTBA. OOBIYHOE pyCcCKOEe MpaBO BO MHO-
rOM NPSAMO IPOTHBOPEUMIIO XpUCTHaHCKOM Mopanu. [locnanus mpencra-
BUTENEN LIEPKBU CBUJETENBCTBYIOT O TEX HOpMaxX KaHOHHYECKOro IpaBa,
KOTOpbIE€ MPOBOJIMJINCH B JKHU3Hb, @ TaKK€ YKa3blBAlOT HAa T€ HOPMBI
OOBIYHOTO TIPaBa, ¢ KOTOPHIMH XPHCTHAHCKOW HMEPKBU MPUXOIIIOCH BE-
ctu 60pr0y. Tak, MHOTOUNCIICHHBIE TIOYIEHUS TyXOBEHCTBA C JJOCTOBEP-
HOCTBIO CBUJETENIBCTBYIOT O TOM, YTO MHOTOKE€HCTBO Ha Pycu gomycka-
JIOCH IO OOBIYHOMY IIPABY U TOCIIEC MIPUHATHS XPHCTHAHCTBA.

CaezieHIS O TIPABOBBIX OOBIYASIX MCCIICAOBATENF MOXKET UepHaTh U U3
MIPOU3BEZCHUI CBETCKOM JIuTepaTyphl. [IpuueM ropunuieckue BO33peHus,

1 . .
Cwm.: KimroueBckuit B.O. JlpeBHepycckue *XKUTHS CBATBHIX KaK MCTOPHYECKUH MCTOYHUK.
M., 1871. C. 437.
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BBIPaXKEHHbIE B JIMTEPATYPHBIX NaMATHUKAX, MOTYT HaXOAUTHCA B JBOS-
KOM OTHOIIEHUHU K MOJIOKUTENbHOMY IpaBy. OHM MOTYT B IOJHOH Mepe
COOTBETCTBOBAaTh CYILECTBYIOIIMM B JaHHOE BpeMsl HOpMaM IpaBa (Kak,
Harpumep, «JloMocTpoi», SBISIFOIIUICS JOCTOBEPHEHIIINM MaMATHUKOM
MOCKOBCKOTO OOBIYHOTO IIPaBa), @ MOTYT H PaCXOJUTHCS C HIUMH, YKa3bl-
Bas Ha OoJiee MM MEHee OTHaJICHHBIC UaeaNsl B oonactu mpasa («Haxas»
Exatepunsr 1l conepxut B cebe mepenoBbie PUIOCOPCKHIE HaYaa mMpaBa,
3aMMCTBOBaHHBIC W3 MOHTeCKbe U bekkapna u He UMEBIINE HIYETO 00-
mero ¢ (akTHYECKUM COCTOSHHEM JISHCTBOBABIICTO TOTAA IIPaBa).
C obenx yKa3aHHBIX TOYEK 3pEHUS TUTEpaTypa MMEET 3HAUCHHUE IS HC-
TOpuM TpaBa. Tak, Hampumep, MpU H3y4YEHUH HCTOPUU JPEBHEUILErO
pycckoro mnpasa ropucT nonssyercs n «lloydenmem Bnannmmpa MoHo-
Maxa», 1 «CnoBoM o nonky Uropese», u «CnoBoMm Jlanuuna 3aTOUHUKAY,
gepriasi OTTyIa CBEACHUS O HOpMaxX OOBIYHOTO MpaBa.

Kpome Toro, XymoxkecTBeHHAs JIUTEpaTypa UMEET U APyroe, Ooiee Bax-
HOE 3HAYeHHUE JUTS MPABOBENCHUS: OHA, M300pakast pa3iIniHEIC SBICHHUS 00-
IECTBEHHOMN KW3HM, TACT OLIEHKY JEHCTBYIOIIETO MOIOKUTENIBHOIO MpaBa v
yKa3bIBaeT UIealbl B 00nacTy mpasa. Y ecm ¢ TOYKU 3peHMs TOro HaIpaBIie-
HUSl Hay49HOM FOPHIMYECKOM MBICIIH, KOTOPOE HA3bIBACTCS BO3POXKICHUEM
€CTECTBEHHOT'O TIPaBa, 3a/1aucii IPaBOBEICHNUS SBISICTCS CBOOOIHAS KPUTHKA
MOJIOKUTEIBHOTO TIpaBa € MO3WLUM COOTBETCTBHS €TO MPABOBBIM HcaJIaM
00IIecTBa, TO MEKITy IPABOBEICHUEM H XyJI0XKECTBEHHOH JTTEPaTypoi Cy-
IIECTBYET TECHAsh M HEpas3pbIBHAsA CBA3b. XyNOXKECTBEHHAs JUTEpaTypa,
HACKOJIBKO OHa KacaeTcsl BOIIPOCOB ITPaBa, SIBIISIETCS] COFO3HUKOM IPaBOBEIE-
HUSL, ¥ BECbMa CHIIBHBIM, €CJIH YUECTh €€ BIMSHHUE Ha 00IIecTBO. Benb ogHu 1
Te € FOPUINYECKHUE UIEHU MOTYT IPOBOIUTECS M B HAYYHBIX IIPABOBBIX TPY-
Jlax, U B IPOU3BEICHUAX XyI0KECTBEHHON IuTeparypbl. Ho Hayka moctymnHa
HEMHOTMM, 1 Hay9HOE COUMHEHNE HaXOIWUT TONMBKO IECSTKU W COTHHU YMTa-
TeIe, B TO BpeMsI Kak XyI0KECTBEHHAs! JINTEpaTypa ACHCTBYET Ha OTPOMHBIE
Macchl Jirozied. [IpaBoBbIe HEH, KOTOPBIE IPOBOIATCS B IPON3BEACHUSIX XY-
JIOXKECTBEHHOW JIUTEPaTyphl, TIOCTEIIEHHO MEPEXOmIT B OOMIECTBEHHOE CO-
3HaHUE, U TO, YTO PaHBIIIE IPEACTaBIBIIOCh OTTAICHHBIM HICAJIOM, CO BpeMe-
HEM CTaHOBHTCS JEHCTBUTENBHBIM (hakToM. Takium 0Opa3oM, XyIO0KeCTBEH-
Hasl JIATepaTypa CTAaHOBHUTCS OOHHM M3 (haKTOPOB, CIIOCOOCTBYIOIMIMX IIPO-
TPECCUBHOMY Pa3BUTHIO TpaBa. 1 ecny ¢ TOYKM 3pEeHUs COLMOIOTMYECKOrO
HaIpaBJICHNs TIPAaBOBOM MBICIN 3a7a4d FOPUANYECKON HAYK! 3aKITFOYaeTCs B
W3YYCHUH TIpaBa B CBS3M CO BCEMH JPYTHMH SIBICHUSMH OOIICCTBEHHOM
JKU3HH, TO TOHSTHO Ba)KHOE 3HAYEHWE XYNOKECTBCHHOW JMTEpaTyphl UIA
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MIPaBOBEJECHUS U C 9TUX NMO3UIMKA. OHO COCTOHUT B TOM, YTO XyJOKECTBEHHAS
JIUTEpPaTypa HE TONBKO SABJIAETCS MaMATHUKOM IOJIOKUTENBHOIO TIpaBa, HO 1
JlaeT OIEHKY STOrO IpaBa, YKA3bIBACT €ro HWieajbl M, TAKUM 00pa3oM, CITO-
COOCTBYET POrPECCHBHOMY Pa3BUTHIO PABOBON YKH3HH .

1 A. Hcaxosa

KOHT'PECC 1 IIPESUJEHT CIIA B XX-XXI BB.

KoHCTUTYIIMOHHBIN MPUHIMTT pa3/ieleHus] BIACTEeH, MOIKPETUICHHBIN
CHUCTEMOU CHEPXKEK W TPOTHUBOBECOB, 3aTParWBacT, MPEkKIE BCEro, Mpo-
OJieMy 3aKOHOJATENbHOH WM HCHONHHUTENbHOH BeTBed Biacth B CIIIA.
B XX—XXI BB. BCIenCTBHE YCIOKHEHUS O0IIECTBEHHON KU3HHU, TOPa3o
0ojlee  aKTHUBHOI'O  BMEINATENCTBA TOCYJapCcTBA B COIHAIBHO-
SKOHOMHYECKYIO cpepy, paclIMpeHHs BHEITHEIIOIUTHYECKOW aKTHBHOCTH
CHIA (ocobenno nocne BTopoit MEPOBOI BOWHBEI), TOPSIYUX U XOIOTHBIX
BOIH, 5KOHOMHUYECKIX KPHU3HMCOB 3aMETHO YCHUIIUIIACh M KAUYECTBEHHO W3-
MEHMJIACh BIACTh MPE3UICHTA.

[Tomromounst npesunenTta CIIA Benwky — riaBa TOCyIapcTBa, IiiaBa
MIPaBUTENHCTBA, TUCP OJHOW U3 IBYX MAPTHH, CMEHSIONMX JPYT IpyTa y
pyJis TIpaBIICHUs], TJIIABHOKOMAHAYIOIIUH, PYKOBOJIUTENb TUIIIIOMATHYE-
CKO# CITyOBI CTpaHbI, KOOPAMHATOP SKOHOMHUYECKON M COIUATBHOM ITO-
JINTUKH, BayKHAS CHJIa B 3aKOHOJIATENIHCTBE.

B kadecTBe TaBbI MPaBUTEILCTBA MPE3UIACHT KOHTPOIHpYET (dhere-
paNbHYIO UCTIOTHUTENBHYIO BIIACTh U MPOBEJICHUE B KU3HD 3aKOHOB KoH-
rpecca.

[TomHOMOYMS B TUTIJIOMATHUYECKON cdepe MO3BONISIOT TJIaBe Tocyaap-
CTBa 3aKIIOYaTh JIOTOBOPHI, UCIIOJHUTENBHBIC COTTANICHUS (IOTOBOPEHI,
He TpeOyromue patudukanuun CeHarta), yCTaHABIWBATH JUILIIOMAaTHYeE-
CKH€ OTHOIIIEHUS.

Hecmotpss Ha oTcyTcTBHME y Mpe3uJeHTa TNpaBa 3aKOHOAATEIHHOMN
nannmatuBbl o Korcrtutymuu CIILA, nMeHHO OH Haie BCero ornpemens-
€T 3aKOHOJATENHHYIO TTOBECTKY JHS KOHTPECcca ITyTeM €XKETOHOT0 Mpe/-
CTaBJICHUS TIPoeKTa (enepanbHOro OrpKeTa, B KOTOPOM OIPEICIIIOTCS

! Mamuuoscknit U.A. Bompockr paBa B counnenmsx A.I1. Uexosa. Jlokmnaj, YuTaHHBINA B
3acemanusix Tomckoro IOpuamueckoro O6mectBa 9 u 30 okrsadps 1904 roma. Tomck:
[Naposas tuno-nmurorpadus [1.11. Makymmuna, 1905. C. 2-5.
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HallMOHAJIbHbIE MPUOPUTETHI, OCHaHUNA O nojoxeHuu B denepanuu, o
COCTOSIHUM 9KOHOMHUKH, B KOTOPBIX COJIEPKHUTCS pa3BepHYyTasi IporpaMma
3aKOHONATEIBHOW JEATENFHOCTH KOHTpecca W (hOpMYyTHUPYIOTCS KOH-
KpETHBIE 3aKOHOJATeNbHbIe IpeaiokeHus. [llupoko nmpumMeHseT mnpesu-
JIEHT U O4YEHb MOXO0XKHE Ha 3aKOHBI MCIOJHUTEIbHbIE TPUKa3bl, POKIa-
MaluH, UMEIOIIME BaXKHOE MOJTUTUKO-IIPaBOBOE 3HAUECHHUE.

Hcnonb3yer ucnomHUTeNbHAs BIACTh U JAEIETMPOBaHHOE 3aKOHONATENb-
CTBO, KOT/Ia KOHTPECC MepeaeT Npe3uIEHTY YacTh CBOMX 3aKOHOAATENbHBIX
MOJTHOMOYMH B IIENAX JeTalu3allid BHYTPEHHEW W BHEIIHEW MOJMUTUKH, B
CBOIO OYepelb MPE3UIEHT MepeaeT 3TH MOTHOMOYMS aJMUHUCTPATUBHBIM
opraHam, OCYILECTBIISIOIIMM PErIaMEHTAPHYIO BIIACTh.

Bynyun rnaBHOKOMaHAYIOIIMM, NPE3UACHT BO3INIABISET apMHUIO U
¢nor CIIA, mpou3BOAUT HA3HAUECHUS B OPHUIIEPCKOM KOpITyCe, IPUHH-
MaeT pemIeHrs O Hadaie OOCBBIX JCHCTBUH W MONB3YeTCs MIHPOKUMH
MTOJTHOMOYHSMH B IIEPUOJI BOMHBI.

BoenHbIe MOMTHOMOYHS KOHTpecca TaKKe 3HAUATENBHBI — IPaBO 00b-
SIBIICHHUS BOWHBI M y4acTHE B PATH(UKAIIUH IOTOBOPOB O MHUpE, MPaBO
HAOWpaTh W COIEpKaTh apMHI0 M (DIIOT, M3AaBaTh MOJOKEHHS 00 UX
YCTPOUCTBE U yNpaBICHUU.

Hecmotps Ha 310, B XX B. IpeporatuBa KOHrpecca OObSBISATh BOHHY
BO MHOI'OM Y3ypHUpOBaHa MPE3UJEHTOM, KOTOPBIA YacTO MpU 3TOM HC-
MOJB3YyeT «(PYHKINOHAIEHBIC SKBUBAICHTHD OOBSIBICHUS BOWHBI: 0100-
pEeHHE KOHTPECCOM BOEHHBIX PAacXo[0B, MPUHATHE 3aKOHA O BOMHCKON
MOBUHHOCTU WK TOHKMHCKOW pe3zomounu 1964 1., pa3BszaBiieil pyku
IUTs BOWHBI BO BreTHame, XOTs OpMaNbHO OHA Om0OpsiIa MPHMEHEHHE
MPE3UACHTOM BCEX HEOOXOMUMBIX Mep JJIS 3aIIUTHl aMEPHKAHCKUX WHTE-
PECOB U JKHU3HU aMEPUKAHCKUX I'PaXk/laH B COOTBETCTBYIOIIEM PErHOHE.

Co3gaHue cucTeMBbl BOCHHO-TIOIUTHYECKUX COI030B 3amaga B 40—
60-e IT. TaKKe MpeBpamaio B (OpPMaIBHOCTh IMOTHOMOYHE KOHTpecca
00baBIATE BoWHY. Ctaths 5 Cormamenus o HATO mpemycmarpuBaer,
YTO HaIaJICHUE HA OJJHY U3 CTPAH — yIaCTHHII OJIOKa O3HAYACT HAIIaICHUE
Ha BCEX OCTANBHEIX. be3 mpsMoro cornacus KOHrpecca ObUIa HauaTa BOH-
Ha B Kopee, Ha3BaHHas «monuueiickoi akuuedt TpymsHay, B 1965 r. — Bo
BreTtHame.

Upe3MmepHO BO3POCIIME BOEHHBIE MOJHOMOYMS MPE3UACHTA, «BBHET-
HaMCKUW cuHApOM», BbIHyAWIM KoHrpecc npunste Pesomonuio B
1973 1. 0 BOCHHBIX MMOIHOMOYHSX, CT. 3 KOTOPOU TpedyeT, YTOOHI mpe-
3UJIEHT «BO BCEX BO3MOJKHBIX CIIy4asix» KOHCYJIbTHUPOBAJICS C KOHIpec-
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COM TIepell OTIPAaBKOH BOOPYKEHHBIX CHJI B pailoH OOCBBIX JEHCTBHUH.
HecankunoHnpoBaHHOE UCIOIB30BAaHUE BOOPYKEHHBIX CHJI OTpaHUYH-
Baerca cpokoMm 60 nueil. [Ipe3uaeHTy mpenocraBiserca MpaBO OTCPO-
9UTH BBIBOJ BOICK eme Ha 30 mHEl, ecimu 3TO o0Jerdaer yCIOBHS HX
BBIBOJIA.

Onrako 0oco00 3HAYUMOI chepoil CTONKHOBEHHS HHTEPECOB KOHTPEeC-
ca W Mpe3uAeHTa SBICTCS OFODKET. 3aKOH O cOaTaHCHpOBaHHOM OIO-
xere 1985 r. ycraHaBIMBaeT KOMIIPOMHCCHOE COTPYIHHYECTBO IBYX
BETBEH BJIACTH W THOKHUI KOHTPOJIb HaJ OIODKETOM, OCOOCHHO B ClTydae
BO3HUKHOBEHHUSI YPE3BbIUAWHBIX CUTYaLlUH, KPU3UCOB.

Taxum ob6pazom, Korcturymus CILA 1787 r. m03BONIIIA U HEIHE CY-
MIECTBYIOIIUM MOTUTHICCKIM HHCTATYTaM O€3 PEBOJIOIHIA, YBONIONNOH-
HBIM ITyTE€M IIPHCIIOCOOUTHCS K peanusm XX—XXI BB. u emie Oonee TeCHO
B3aMMO/ICHCTBOBATh U COTPYJHHYATE APYT C IPYTOM.

E.A. Ulywapuna

COBEPHIEHCTBOBAHME ITPABOBOI'O
PEI'YJIMPOBAHUS CUCTEMBI TOCYJIAPCTBEHHOM
CJIYXKBbI POCCUHACKOM ®EJIEPAITUA

B coBpemennoii penaknun denepanbHoro 3akoHa «O cucTeMe rocy-
JApCTBEHHOM cmy)0bl Poccuiickori ®enepanuu» ot 27 mas 2003 roxa
No 58-®3 BeIIENsieTCS IBAa KOHKPETHBIX BUIA TOCYNAPCTBEHHOW CITYX-
Obl — TOCyIapCTBEHHas TpaKAaHCKas cioyx0a W BOCHHasS CIyx0a.
OcTanbHBIe BOSMOXKHBIE BHIBI CITY)KOBI OOBETMHEHBI TEPMHHOM «TOCY-
JAPCTBEHHAsI CITY>KOa WHBIX BHUIIOB». BPSJI JIW 3TO SABJISAETCA KOPPEKTHBIM
IO CIIETYIOIIUM COOOPAKCHHSIM:

1. OTka3 OT UjcH BBIJACICHHS MPABOOXPAHUTEILHONW CITYKOBI KaK ObI
03HAYaeT, YTO HaMEYaeTCsl TCHJICHIMS OCTa0NIeHUus BHHUMaHUS rocynap-
CTBa K MPaBOOXPAaHUTEIHLHBIM OpraHaM, HEAOIIOHUMAHKS X POJIH B MPO-
mecce obecreyeHns: 0e30MacHOCTH OOINECTBa, IpaXkIaH U CaMoro rocy-
napcTBa. Takoe MOJ0KEHHE He COOTBETCTBYET NCHCTBUTEIBHOCTH.

2. Ecnu oTka3 ot uaen GpopMupoBaHus B OvkanieM OyyIeM rocy-
JAPCTBEHHOM MPaBOOXPAHUTEIBHOM CITY>KOBI KaK OJHOTO W3 BHJIOB T'OCY-
JAPCTBEHHON CIIYXObI CBfA3aH C OTCYTCTBHEM IpH3HAKA CHCTEMHOCTH,
€MHCTBA ¥ B3aMMOCHCTBUSA MPAaBOOXPAHHUTEIBHBIX OPraHoOB, TO HEOO-
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XOZMMO UMETh B BUJLY, YTO MPUHLMII LIEHTPAIU3aLHUU HE SBIAETCS MPHO-
PUTETHBIM 7Sl HAJIMYMSI CUCTEMBl OPraHoOB, HET NPSAMOW 3aBUCHUMOCTHU
MEXIy HEHTpalu3alueld 1 CHCTEMHOCTbIO OPTaHOB.

3. JIns BBIIENICHUS] CaMOCTOSTENBFHOTO BUIA TOCYJAPCTBEHHOMN CITYKOBI
HEOOXOIMMO TIPEXIIE BCEro OIEHUTh 3HAYMMOCTH XapakTepa Impodeccro-
HAITBHOU CITY>KEOHOM NEeSTENPHOCTH TS O0IIECTBA U TOCYIapCTBa, €€ 0COo-
6ernoctr. CremyromuM (HakTopoM, HEOOXOAMMBIM IS BBIIEICHHS CaMO-
CTOSTENBFHOTO BHIA TOCYIAPCTBEHHOW CIY)KOBI, SBISCTCS HAlM4IHUE CIIO-
KUBIIIEIiCS HOPMAaTHBHON 0a3bl. 11, HakoHel, OpraHel, B KOTOPBIX OCY-
MIECTBILIETCS CAMOCTOSTEIBHBIA BUII TOCYJAPCTBECHHOMN CITY>KOBI, JOKHEI
MIPEICTABIATE COOOH CHCTEMY, OCHOBAaHHYIO HA CTPYKTYPHOU B3aHMOCBSI3H
ee anemMeHToB. CucTeMa OpraHoB, B KOTOPBIX OCYIIECTBIISIETCSA TpaxKIaH-
CKasi M BOEHHAs CIYk0a, IPH3HACTCS CIIOKHBIIEHCS, XOTS 3TO BOIPOC
HEOJHO3HAYHEIA. Benb rpaxmanckas cry:0a OCYIIECTBISCTCS B CHCTEMAX
3aKOHOJATENBHBIX, UCIIOTHATEIBHBIX U CyJCOHBIX OPraHOB, & TAKXKE UHBIX
TOCyIapCTBEHHBIX OPTaHOB; BOCHHAS CITy»0a OCYIIECTBISETCS HE TOIBKO B
BoopyxeHHBIX cHiaX, HO M B MHBIX Opranax u ¢opmupoBaHusx. [IpaBo-
OXpaHUTENbHBIE OpraHbl OOBEIMHUTD B OJHY CHCTEMY BO3MOKHO TOJNBKO
MTyTEM Pa3BUTHSA UX B3aUMOACHCTBHS U (pOPMUPOBAHISI TIPABOBOH OCHOBEI
TOCyIapCTBEHHOU (hemepambHON MPaBOOXPAHUTENBEHOM CITyKOBI, B TICPBYIO
ouepenp npuHsB DenepaiabHb 3akoH «O MPaBOOXPAHUTENBHOM CITyxkOe
(mesiTembHOCTH)». DTOT 3aKOH MOMOXKET PEIINTh MPOOIEMBI MEKBEIOM-
CTBEHHOW KOOpAMHAIMK JEATEIbHOCTH IPaBOOXPAHUTENBHBIX OpPraHOB,
OIITAMU3ANHIO ()YHKIIMOHUPOBAHHUS STHX OPTaHOB.

Brinenenne mpaBoOXpaHUTETBHOH CIYXKOBI KaK CaMOCTOSTEIHEHOTO
BHJa TOCYJapCTBEHHOHN CITYy>KOBI HEOOXOAWMO IS TIOBBIMICHUS aBTOPH-
TeTa 1 3P PEeKTUBHOCTH NEATEIFHOCTH TOCYIaPCTBEHHBIX CTPYKTYP, IIPH-
3BaHHBIX 00ECIIEUNTH IIPABOIOPSIOK B TOCYJapCTBE, 3aIIUTY IpaB U CBO-
001 TpaXkiaH.

[IpaBooxpaHuTeNbHAS CITy*k)0a CYIIECTBYET, TOT BBIBOI MOXHO CIe-
JaTh, COMOCTABILIA €€ C OPYTUMH BUAAMH TOCYIApCTBEHHOW CIYXOBI,
OTMeYasl aHAJIOTUYHOCTh UX XapaKTEpHBIX MPU3HAKOB, TAKUX KaK 3HAYH-
MOCTb, cenru(uKa MPOXOKICHUS CITyKOBI, HATMYHAE MPABOMOYHAN TOCY-
JApCTBEHHOT O MPUHYXIECHUSI.

Taxum 00pazoMm, B CHCTEMY T'OCYAapCTBEHHOU cIy:XObI P® mormuno
OBLTO OBI BKITIOYATH YETHIPE BAIA TOCYIAPCTBEHHON CITYKOBI:

— TOCyIapcTBeHHAs TpaskIaHCKas ciyxoOa ((pernepanbHas U CyOBEKTOB
PD);
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— rocymapcTBeHHast (heiepanbHas BOGHHAS CIIyxK0a;

— TocymapcTBeHHas QenepanbHas ciryx0a, CBI3aHHAs C MPaBOOXPaHH-
TENbHOH NEATETbHOCTIO;

— rocyIapcTBeHHast (heepanbHas ciayk0a HHBIX BUIOB.

E.O. Boponkosa

INOHATHUE U POJIb UHTYUTUBHOI'O ITPABA
B IIPABOITPUMEHUTEJIBHOU JEATEJIBHOCTH

Konmenmuust ”HTYUTUBHOTO TpaBa B CBOEM OCHOBAHHWH WMEET MOII-
HYIO TeOpeTHYECKyto 0a3y. 3. dpeli BRICKA3aICsS O «CHUIIOBOW MPUPOICH
npaBa, K. FOHT BBIIBUHYII TEOPUIO 3apOXKICHHS «APXETUIIOB» KOJIICK-
THBHOTO 0ECCO3HATEIBHOTO KaK ICHXOJOTMYECKUX OCHOB IMPaBOCO3HA-
Hust, D. OpoMM — KOHIEMIINN «COITUATBHOTO XapaKTepa W TyMaHU3aIluu
npaBay, a JI.M. IleTpaxkxuikuii BBOIUT MOHITUE MIEPBUYHON AMOIUHU, ITH-
YeCcKOH SMOIMH W CaMOr0 «HMHTYMTHBHOTO IpaBa» B 000poT. Bce 3To
MOXXHO Ha3BaTh HWHTYUTHUBHO-TICHXOJOTHYECKHUMU TPEANOChUTKAMH U
(dopmamu pedrekcru mpasa.

[Ipennaraem onmpenenuThCcs C MOHATAEM WHTYHUTHBHOTO TpaBa, OIHA-
KO HEOOXOJUMO PEIIMTh BOIIPOC O TOM, YTO M3 CeOS MPeCTaBIsACT HHTY-
HIUS B I[EJTOM.

WHTynus He Bcerna MposBiseT ce0s Kak YTO-TO CBEPXbECTECTBCH-
HOE, U/IyIee OT TANHCTBEHHBIX BHICIIUX CHII.

C TOYKH 3peHHsI ICUXOJIOTUU — 3TO (PYHKIUS yMa, IPOSIBIISIONIETO ce-
0s1 B OBICTPOJICHCTBHH WJIH JIOTHYECKONH MHTYHIIHH.

CunTaercs, YTo JaHHBIH BUJ MHTYHIIMA OCHOBAaH Ha TAKOM CBEPXOBICT-
pOM repebope BapuaHTOB, KaK HAIIPUMEP ATO JICNAIOT [IIAXMATHCThI U Mpe-
CTaBJISIET COOOM MPUCUUTHIBAHUE MHOXKECTBO MTyTeH pellieHus POOIEMBI.

B ocHOBe 3TOro BH/1a MHTYUIIMY JIS)KUT YMEHUE YEI0BEKa MTHOBEHHO
JieNaTh BBIBOJIBI, HE OT/JaBas cebe oTueTa W He 3alyMBIBasCh O TOM, Kak
3TO MPOUCXOIMT, KaK Obl COKpallas JIUTSILHOCTh PACCYKICHHUS U €ro
MPOMEKYTOUHbIC XONbl. [10 CBOEGH CyTH MHTYHMIMS MPEICTABIIET COOOM
«OBICTPYIO JIOTUKY», OCHOBAHHYIO Ha YYBCTBEHHOM OIIBITE.

Takum 00pa3om, HHTYHIUS — crienrdudeckas GpopMa mo3HaBaTeIbHO-
ro TpOIecca, XapaKTepU3YOIasicss HEMOCPEACTBEHHOCTHIO, BHE3AITHO-
CTBhIO, HEOCO3HAHHOCTHIO, TMOTYYHBINAs pa3BuThe B Tpyaax B.d. Acmyca,

63



A.A. Hamaamxksa, S.A. [lonomapésa, P. Akodda u ®@. Imepn, kotopsie
YTBEPKIAIOT, YTO MHTYHUIIUS €CTh HEOCO3HAaHHOE YMO3aKII0YEeHHE.

Heoco3nannoe ymo3akiitoueHHe — 3TO U €CTh JIOTHYECcKas MHTYULHS,
CIOCOOHAsI M3 CIOKHOTO CEMAaHTHYECKOTO MO OBICTPO BHIOpATH HYX-
HBIM BAPUAHT JICHCTBUA.

BosBpaiasce kK MOHSATHIO HHTYUTUBHOIO IIPaBa, CIEAyeT cKa3aTh, YTO
OHO HOCHT WMIICPATHBHO-aTPUOYTUBHEIN (00s3aTEIbHO-TIPATA3ATEIh-
HBII) XapakTep, T.€. IMPEACTaBIIET CO00H MepeKUBaHNS TyBCTBa 00s3aH-
HOCTH CcZeJaTh 4TO-TO (MMIIEpaTHUBHAs HOpMa) W MEpeKUBAHUS YyBCTBa
MpaBOMOYMS Ha YTO-TO. TakuM 00pa3oM, WHTYHTHBHOE IIPAaBO OTOXK-
JECTBIIETCS, MO CYTH, C MPaBOCO3HAHHEM. TakuM 00pa3oM, WHTYHTHB-
HBIX IPaB CTOJIBKO, CKOJIBKO VIH/THBHJIOB .

CeromHs, Koria IpaBoO TEPSET CBI3b ¢ HHAWBUAOM, BOIIPOC 00 aKTya-
JU3alUi KOHUEMNIMU MHTYUTHUBHOIO MpaBa CTOMT MaKCHMalbHO OCTpO.
A BozHUKIIASA mpobieMa — «KpalHOCTB» MO3UTHBHCTCKOTO THIIA MPaBO-
MMOHUMaHHUSI.

Octpo crosmuii BOIpOC POOOTU3AINH MPAaBOIPHMEHUTENLHON es-
TENbHOCTH, UCXOS U3 COBPEMEHHBIX TEHJIEHIMH, PEIIUTCS B MONb3Y HC-
KyCCTBEHHOI0 MHTEJUIEKTa, a He YeJoBeKa. Ecu Mbl HCTIONB3yeM TOJIBKO
palMOHATBHYIO0 YacTh CO3HAHUWS JJIS MIPUHATHS PEIIeHUH, TO HeoOXomu-
MOCTH B YEJIOBEKEe OTCYTCTBYeT. MammiHa OBICTpee U TOYHEE MPON3BENCT
aHaym3 JaHHbIX. OHAKO €CM MBI IPU3HAEM, YTO AEATENBHOCTh MPaBoO-
MIPUMEHUTEI OCHOBBIBAETCSI HE TOJIKO Ha JIOTHYECKUX YMO3AaKIIOUEHH-
SIX, TO BOIIPOC O POOOTH3ALUH, K IPUMEpPY, ACATCIFHOCTH CYAbeH, nake
HE MOXET NoJHUMaTbcd. PerieHue, KOTOpOoe MOMHUMO pPalUOHAJIBHBIX
YMO3aKJIIOUYE€HNI OCHOBBIBAETCS HA YYBCTBEHHOM OIIBITE, HHTYHUIIUH, YyB-
CTBax 00s3aHHOCTH M IIPABOMOYHS, POOOTY HE MO CHIIaM.

[TonBons uTor, CTOMT cKa3aTh, YTO KOHLENIIS MHTYUTUBHOIO IIpaBa —
3TO TOT MHCTPYMEHT, KOTOPBI MOXKET MOMOYb PELIUTh 3aJa4u, CTOSIINE
nepes COBPEMEHHBIM TPABOIPUMEHUTENEM.

! Ierpaxuukuii JI.W. Teopus npaBa u rocyapcTBa B CBsI3U C TEOPUEH HPaBCTBEHHOCTH.
T. 2. 2-e m3x., ucnp. u gomn. CII6.: Tum. M. Mepkymesa ; Tum. T-Ba «ExkatepuHrod. med.
nemox», 1909. C. 480.
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C.K. Xomywixy

CYJ M YTOJIOBHBII NPOLIECC B TYBE:
PETPOCIIEKTUBHBIN AHAJIN3

Jlo XVIII B. oOmiecTBeHHbIC OTHOIICHUS Y KOYEBBIX IJIEMEH, MPOXKH-
BaBIINX HAa TEPPUTOPUU COBPEMEHHOW TyYBBI, PEryIHpOBAINCH, CKOpEE,
CIIO)KMBITUMUCS BEKaMH OObIYasAMH W TPAIHMIASIMH, YEM CBOJOM 3aKOHOB.

Cyn B nepuon L{uHckoi nmmepun, korfaa Tysa Obuta ogdrHeHa MaHb-
WKYPCKOW TMHACTHH, HA TEPPUTOPUN Y PSIHXAMCKOTO Kpasi (TEppUTOpHUs CO-
BpeMeHHOM TyBbI), Kak 1 B MOHTOIMM, HAYMHAET JCHCTBOBATh KOJEKC 3a-
KOHOB — «YJoxeHre Kurtalickoii manaTel BHEITHUX CHOIIICHU).

YnoxkeHne yCTaHOBHUJIO HOBYIO CHCTEMY YIPABJIEHUSA, CYIOIPOU3BOI-
CTBa, BOGHHOM OpraHW3allMd M TIOJIOKEHHE JTyXOBeHCTBA. [loaToMy OHO
SIBJIICTCSI BaXKHBIM HCTOYHHUKOM HWH()OPMAIUH 1O CYAOMPOM3BOJCTBY H
cructeMe Haka3aHui B TyBe B mepuof rocrnoactsa LlnHckol nMnepun.

[To xomekcy cy1eOHBIMHU IMOJTHOMOYHSMH 001l KHS3bS — TaHI3y,
KOTOpbI€ TPOBOJWIHN CHEJICTBHAE, BBIHOCHIN TPUTOBOP, OCYIIECTBIISITU
Hakazanue. CymeOHBIH JTONPOC BeEJICS ¢ MPHUMEHEHUEM IBITOK, KOTOPBIX
HE MOINIM u30exaTh M cBHueTean. CMepTHYIO Kas3Hb [lamata BHEITHUX
CHOIIIEHWI OKOHYATEIHHO MOTJIa Ha3HAYUTHh TOJHKO HA OCHOBAHUU IPHU-
Ka3a umrneparopa. CiaencTBue u Cy1 HaJl IPECTYITHUKAMU B Y PIHXaHCKOM
Kpae MpOU3BOAMI YPrHHCKHH AMOaHb, TO3TOMY JIFOJICH JIIS peIICHUS UX
Jiena JOCTaBJIsUIU B Y ry.

B npumenennn Haka3aHWil JEWCTBYIOT IPUHIIAIIEI HEOTBPATUMOCTH
COpa3MEpHOCTH, a TAKXKE CPEeld BCEX 3aKOHOB K MPECTYITHUKAM IPHUMeE-
HSJTUCH 0OJiee KECTOKHE MEPBI: «...HaKa3blBaTh MXbh HA OCHOBAHUH TEXb
3aKOHOBB, KOTOPBIE OMPENEISIOT HaKa3aHUEe CaMoe JKECTOKOe; eci MoH-
TOJBCKME 3aKOHBI CTPOJKE... TO HAKa3bIBATh BCEX BO CHIIe MOHTOIIECKUXb
3aKOHOB®B, a eciii KnuTalickue, To Ha OCHOBaHHH Kuraiickux» .

[Ipu cynebHOM pa3OuparTenbCcTBe, a TAKKe MpPU MPOBEICHUHU CIE-
CTBUS BO3MOXKHO OBIJIO MPUBECTH OOBUHAEMOIO K MPHCSTE, OTKa3 OT KO-
TOPOH aBTOMATHUYECKH 03HAYal BHHOBHOCTD.

[To YromoBHOMY YJOXXEHHIO YeNIOBEK, YbM IpaBa ObLTH HapYIICHBI,
MOT OOpaTHTBHCSA 3a 3aIMUTON K YrKacaKy WM TJIAaBHOMY HPABUTEITIO TOJ-

! Monrym AJL., Camgak A.A.O. CynebHas cucrema PecrryOmmiku TeiBa: ucropus u coBpe-
MEHHOCTb // 3akoH u mpaBo. 2015. Ne 1. C. 155-158.
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Ka, K KOTOPOMY OH NpUHAIIEKUT. Taroke MpeaocTaBisuioch MpaBo Kac-
CAIlMOHHOHW aJlo0bI Ha pellleHre CyIa B BEIIIECTOAIIHE opraHsl — Kop-
MyCHOMY HayalbHUKY, B IlanaTy BHeIIHUX cHoOIIeHUH. JlaHHOE yloxe-
HUE JEUCTBOBAJIO HA TEPPUTOpUU TyBbI B NEPUOJ MAHBWKYPCKOTO roc-
noxacrtea ¢ 1818 mo 1911 1.

B 1914 r. mapckoe MpaBUTENBCTBO OOBSBUIIO MPOTeKTOpaT Poccnu
Haj Tysoit. B 1915 r. komuccap no genam YpsHxaiickoro kpas [ puropb-
€B 00paTHIICS ¢ MUPKYLIPHBIM IPEAHCAHIEM K TyBHHCKAM HOWOHaM H
grHOBHHKaM. Oc000 OBUIO OTMEUYEHO, YTO 32 HAPYNICHUE IPEIITHCAHUS
BUHOBHBIC OYIyT HAaKa3bIBATHCS B COOTBETCTBUU C HAPCKUMH 3aKOHAMH.
Ve 2 nexadpst 1915 1. ['puropseB MOTHOCTHIO OTMEHSET CYIIECTBOBAB-
e JI0 ATOro CyAeOHbIE MOPSIKA W BBOTUT B Kpae MAPCKUH MOPSIIOK
CyJIOyCTpOICTBa U CyIONPOU3BOJCTBA.

13—-15 aBrycra 1921 r. cocrosuicss BceryBuHCKUIE YupenuTeNbHbIHI
Xypain, KoTopblii poBo3riacuil TyBy Kak OTAEIbHOE aBTOHOMHOE I'OCy-
napcTBo. DYHKUIMHU MPaBOCYHs BO3JArajuch B CyMOHE Ha COBET, B KO-
XKyyHe — Ha KoJutekTuB. B To Bpems B8 THP Obuto 9 anMuHHCTpaTHBHBIX
koxyyHoB: Tec, Toxy, Kaa-Xem, [luii-Xem, Tanmer, Tepe-Xons, ba-
peisH, YooH, Yiyr-Xem. CrenoBaTensHO, YK€ ¢ MOMEHTa 00pa30BaHUs
THP cyzapl ABISUIACH KOJUIEKTUBHBIM OPTaHOM, KOTOPBIA OBII B KaXKIOM
KoxyyHe. [ena, HemoacynHple KOXKyyHaM (HallpuMep, yrojJOBHbIE), pa3-
oupanmce LlentpansasiM CoBeTOM.

B ¢eBpane 1922 r. 6sm10 cozmano MunucrepcrBo foctunuun THP, B
cocTaB KOTOpOro Bxoaui u cyd. Ho crienyer ykasaTb, YTO CaMOCTOSATEINb-
HBIX TIOJIHOMOYMIA CyJl HE OoCyLIEeCTBIIsI. Bee nmpukassl U pa3iuyHble J10-
KyMEHTbI U3/1aBajch 0T uMeHu [IpaBurenbcTBa.

B centsabpe 1928 r. ma cwesme THPII (TyBunCckoit HapomHO-
PEBONIOIIMOHHON TapTHH) OBLTH PacCMOTPEHBI BOIPOCH! CYAOIIPOU3BOI-
CTBa W MpHHsATa nporpamma. JlaHHas mporpaMma IpeaycMarpuBaiia oT-
MeEHY TeJIeCHBIX Haka3anuil. Che3 MPHHSI MEphl K pa3paboTke yrolioB-
HBIX U TPaXJaHCKUX KOAEKCOB M MPEIJIONKIII BHECTH MX Ha PaccMoOTpe-
HHE o4YepenHbIxX ceccuil Bennkoro Xypana.

B 1930 r. B pecniyOnuke ObUTa co3faHa eauHAs cylcOHas chcTema.
B sHBape co3man BepxoBHEIA cya, B OKTAOpe — HapomHbIe CyAbl. Bbin
W3MEHEH W YTBEpXKJIEH KOIEKC Cyaa, a Takke cyaeOHas crcTeMa H JTOKY-
MEHTAaLHMsL.

U3 Konctutynuuu THP 1936 r.: «Ilpu IlpaButenbcrBe cosnmaercs
BepxoBHbIl cyn PecmyOnmukn, UMErOIMA CBOEH IENBbIO BECTH, HA OCHO-
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BaHUH 3aKOHOB, OOpb0Y ¢ PaBOHAPYIICHUSIMU, IPHHAMAST PEIIATEIBHBIE
Mepbl COLMAJIbHOM 3allUThl U HCIPABUTEIBHO-TPYIOBOTO BO3ICHCTBUS
[0 BCEM YTOJIOBHBIM W TPaXIAHCKUM HIPECTYIUIEHUSM, HalpaBI€HHBIM
npotuB HeszaBucumoctd THP, mpoTWB peBONIOIMOHHOM 3aKOHHOCTH,
JIMYHBIX 1 UMYILLECTBEHHBIX IPaB apaTCKUX Maccey.

B coorBerctBuu ¢ Koncrutynueit THP 1941 r. mpaBocynue ocy-
mecTBisiercss BepxoBaeiM cymom THP, ero cocras m3bupaercs Maibim
XypanoM TPYyISIIIXCs CPOKOM Ha TPH rofa. BaXHBIM (akToM B HCTOPUH
CyIneOHBIX OpraHoB sBisieTcs To, uro Koncrurymus THP or 1941 . mpo-
Bozrnamaer: «Cyapu HE3aBUCUMBI U TOTUUHSIOTCS TOIBKO 3aK0Hy»1.

B »T0 Bpems cynonpousBoactBo B TyBe BeneTcsi TOIBKO Ha TYBUH-
cKkoM s3bike. Ho nnia, He Biajeromye TYBUHCKUM A3bIKOM, HMENH MIPaBo
03HAaKOMUTBCS C MaTepualaMu JieJia U BBICTYIIUTh BO BpeMs Ipoliecca Ha
CBOEM POIHOM s3bIKe. Pa30upaTenbeTBO el BO BeeX cymax ObLIo 00s13a-
TENbHO OTKPBITBIM. 3aKOH O cynoyctporictBe THP ycranaBnmBan, 4to
MPaBOCYJE OCYIIECTBISIETCA Ha Haydale €IMHOrO0 U PaBHOTO Ul BCEX
rpaXkJaH 3aKOHAa, HE3aBHUCHMO OT MX COLMAJIBbHOIO, UMYIIECTBEHHOTO U
CITyKeOHOTO ITOTOKESHUS, HAITMOHAIBHON U PaCOBOI MPHHAIICKHOCTH.

11 okrs0ps 1944 r. TyBunckas Hapomnas PecmyOnmka Bommia B co-
craB CCCP Ha mpaBax TyBWMHCKOH aBTOHOMHOW obOnactu. B coorBet-
creun ¢ Koucrurymueir CCCP Opuim peopraHW30BaHBI OpraHbl BIIACTH.
Maunsriit Xypan tpynsmuxcs THP npeobpasoBan B obmactHoit CoBer ne-
MyTaToOB TPyAALIMXcsA. Bbui BO3pOXKIaeHB! OpraHbl ocTHIMUA. DyHKIMN
PYKOBOZCTBa €IMHOW CyHeOHOH CHCTEMOH BO3IOKEHBHI Ha YIpaBlICHHE
FOCTULINH.

B centsope 1956 1. obnmacTHOE ympaBieHHE FOCTHINHU OBLIO YIpa3a-
HEHO, a ero (YHKIWHU TepedaHbl 00JacTHOMY Cyqy. 3HaMEHATSIBHBIM
coOBITHEM CTano mpeoOpa3oBanne TyBHHCKOW aBTOHOMHOH 00JacTé B
Tysuackyto ACCP 10 oxts6pss 1961 1. Brun uzdpan Ilpesumuym Bep-
xoBHOro Coera, oOpa3zoBaH CoBET MHHHUCTPOB, MPUHATH 3aKoHBI Ty-
BuHckoii ACCP 0 rocynapcTBEHHOM YCTpPOWCTBE, OpraHax rocyjap-
CTBEHHOM BiacTd M ynpasieHus. BepxoBublil cyn Tysunckoit ACCP
CTaHOBHTCS BBICIINM CYACOHBIM OpPTraHOM, OCYIIECTBIIIONINM HaA30p 3a
CyIneOHOH NesITeNbHOCTRIO HAPOIHBIX CyloB pecmyonuku. Bee cymer Ty-

1 . . .

Jy6posckuit B.A. Koncturynun TyBunckorr Haponnoit PecryOnviku // YdueHble 3aTUCKU
TyBHHCKOrO Hay4HO-HCCJIEJOBATEIHCKOIO HHCTUTYTa SI3bIKA, JIUTEPATypbl M HMCTOPHU.
Kei3pu1, 1958. Bein. 6. C. 37.
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BruHCKOI ACCP 00pa3yroTcst Ha Havanax BEIOOPHOCTH CyJIeH W HAPOTHBIX
3acenmaTeneii, H30MparoTcs CPOKOM Ha 5 seT. PaccMoTpeHne rpaxkIaHcKux
U YTOJIOBHBIX JIeJ BO BCEX CylaX OCYLIECTBIIAETCS KOJJIETHAJIBHO; B Cylle
MEePBOI MHCTAHIINU — C y4acTUEM HapOAHBIX 3aceAaTenei.

Ha coBpemennom stane B Hauane 1990-x rr. Bo Bceil cTpane mpouc-
XomAT TiobansHble u3MeHeHust. B 1993 r. Tya mpuamMaet HoByIo Kon-
CTHTYIUIO, B KOTOPOM MPOBO3IIIAIIAET ceOsi CyBEPEHHBIM JIEMOKpATHYE-
CKHM TOCYyJapcTBOM B coctaBe Poccumiickoit deneparun. 3aKOHOIATENb-
Has BJIACTh MPUHAUICKUT BepxoBHomy Xypany Pecryommkm TheiBa, mc-
MOJTHUTENBHYIO BJIACTh ocyiiecTBisitoT [Ipesunent u IlpaBurensctBo Pec-
myomku TeiBa, mozaHee — [IpaBuTenbeTBo Bo raBe ¢ [Ipencenatenem.

U3 Koncrurymuu PecmyOmmkm TriBa 1993 1.0 «llpaBocymue ocy-
MIECTBIIAETCS TOIBKO cyaoM. M30panne n ocBoOoxIeHme cyneir Bepxos-
Horo Cyna u Bricmero Apbutpaxuoro cyna Pecryomukn TeiBa mpous-
BOJIMTCS IO MpeJCTaBlIeHuIo0 npeacenatens Bepxosuoro Cyna u npezace-
nartens Breicmero ApOuTpakHOro cyaa mo coriacoBanmio ¢ Ilpesmmen-
toM Pecniyonuku TwiBa m Ipencenatenem BepxosHoro Xypana Pecmy6-
mkn TeiBay.

U FO. Maxapuyx, B.FO. [lanuenko

K BOIIPOCY O IPABOBBIX ®OPMAX
OCYIIECTBJIEHUS ®YHKIIUIA OPTAHAMHA
NYBJIUYHOM BJIACTHU'

K mpaBoBeIM (opMmam peanuzanyiu (QYHKIMA TOCYIapcTBa OTHOCST
MPaBOTBOPYECKYIO M TPABOIPUMEHUTENBHYIO JIESTEIEHOCTh, KOTOpasl B
CBOIO OYepeb MOAPA3NEISIETCS Ha ONMEePaTUBHO-UCIIOJHUTEIBHYIO U Mpa-
BOOXpaHI/ITeJ'II)HyIOZ. Cornamasch ¢ ONpeaeiIeHuEM TPaBOBBIX (GopM
OCYILECTBIICHUS (DYHKIMHA TOCyIapcTBa, OTMETUM, YTO IOJpa3JieicHUe
MPaBONPUMEHUTENBHON AESITEIBHOCTA HAa ONEPAaTUBHO-HUCIIOTHUTENBHYIO
W TIPAaBOOXPAHUTENBHYIO HECKOJIIBKO OTOPBAHO OT pealiuil I0pUINYECKON
npaktuku. 1lo cnoBam M.UM. baliTHa, «OnepaTUBHO-HCIIONHUTEIbHAS

! Crarbs momrorosnena npu GUHAHCOBOH moxanepixkke rpanrta Ilpesunmenta Poccuiickoit
Denepanuu Ne M/1-721.2018.6.

2 Teopus rocymapctsa u npasa. Kypc nekiuii / mox pen. H.. Mary3osa u A.B. Manbko.
M.: IOpucrs, 1997. C. 76.
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JEeATEFHOCTD MPEACTABISIET COOOH CBI3AHHYIO C MOBCEIHEBHBIM pa3pe-
IIEHUEM Pa3HOCTOPOHHUX BOIPOCOB YIIPABICHUS JIeJIaMH OOIIECTBa
BJIACTHYIO, TBOPYECKYIO WCIIONHUTEIbHO-PACIIOPSAUTENHFHYIO paboTy
TOCY/IapCTBEHHBIX OPraHOB II0 OCYMIECTBICHHIO (PYHKIHMU TocyaapcTBa
IyTEM W3[aHUS aKTOB MPUMEHEHUS HOPM IIPaBa, CIy)KallliX OCHOBAaHUEM
JUIs1 BOBHUKHOBEHHMSI, N3MECHEHUS WM NPEKPALICHUS TPaBOOTHOLMICHUIN»,
B TO BpeMs KakK IPaBOOXPAHHUTENbHAS JCATEIBHOCTh €CTh «popMa ocy-
IIeCTBIICHUS (DYHKIUH TOCYIapcTBa MOCPEACTBOM BJIACTHOH OIEpaThB-
HOH paboTBI TOCYIAapCTBCHHBIX OpPraHOB IO OXpaHE HOPM IMpaBa OT
HapyIICHUH, 3aIUTe MPEIOCTaBICHHBIX TpaskIaHaM CyObeKTUBHBIX IIPAB
1 00ECIICUCHUIO BEHITOMHEHUS BO3IOKEHHBIX Ha HUX IOPUANICCKUX 00s-
3aHHOCTEi» . OUEBUIIHO, UTO B MEPBOM CITydae pedb HIET 00 yIpaBIcH-
YEeCKOW JEATENFHOCTH IMyONUYHBIX OPraHOB M M3/IaHWU IPABOBBIX aKTOB
yhpaBJieHus (aIMUHUCTPAaTUBHO-NIPaBOBBIX akToB). [locnennue xe npen-
CTaBIISIIOT COOOH MPUHSATHIC TOCYIAPCTBCHHBIM OPTaHOM YIIPABICHYECKHE
pe]].[eHI/Iﬂz, MpUYeM TaKhe aKThl 00Nagar0T YHUKAJIBFHOH IMpPaBOBOW IIPH-
POIOH, TaKk KaK MOTYT OCYIIECTBIATH aOCTPaKTHOE MPABOBOE PETYIHPO-
BaHMNE, a TAKXKE pa3pemraTb BOZHUKIIANA B TPAKTUKE CIIOP WJIA WHINBHITY-
albHOE 11eN0°. VIHBIMH CIIOBaMH, B paMKax ymnpaBJI€HYECKOH AesATeNbHO-
CTH MOTYT HW3/1aBaThCsl HOPMATUBHBIE MPABOBBIC MPEANMCAHUS, YTO TAET
OCHOBAHWS BBIJIENINTh YKAa3aHHYIO JCSITEIBHOCTD B OTAEIBHYIO IPABOBYIO
¢dopmy ocymecTBrnenus GpyHKImui rocymapctBa. M.M. baiituH, Xapakre-
pHU3ys IPABOBBIC AKTHI, MOSIBISIIONINECS B PE3yJIbTaTe MPABOOXPAHUTEIb-
HOH JIeATENBHOCTH, HE YKA3bIBAJI B KAYECTBE WX MPU3HAKA, YTO OHM TaK-
K€ KaK M aKThl YIpaBJICHMS, CIyKaT OCHOBAHWEM U1 BO3SHUKHOBCHHS,
M3MEHEHMS WM IIPEKPAlICHUS TPaBOOTHOIICHHIA.

YdauThIBas BHIIEU3IOKEHHOE, MIPEICTaBiIsIeTcs 0oiaee 0O00CHOBAaHHBIM
Cpear MPaBOBEIX (POPM OCYIICCTBICHUS (QYHKIUI TOCYIapCTBA BEIICIATH
MIPaBOTBOPYECKYI0, YHPABICHYECKYID W IPABONPUMECHUTEIBHYIO JEsl-
TENFHOCTh. be3 yka3aHHBIX MPaBOBBIX ()OPM HEBO3MOXKHA M PEATH3AINS
¢GbyHKIUI TocymapcTBa. B cBoro odepenp, mpaBONpHMEHUTENBHAS IPABO-
Bas (opMa OCYIIECTBICHUS (QYHKIMHA TOCYIapCTBa OOBECIWHSCT WHBIE

! Teopus rocymapctsa u npasa. Kypc neknuii / mox pen. H.M. Mary3osa u A.B. Manbko.
M.: IOpucrs, 1997. C. 76.

? Crynenukuna M.C. HopMaTHBHbIE IPABOBBIC AKThI YIIPABIEHHs KK (OpPMa pealn3aluu
HCTOJHUTENFHON BIacTH // AIMUHHCTpaTHBHOE TpaBo U npouecc. 2014. Ne 2. C. 6

? O6wee aJMHHUCTpaTHBHOE TpaBo: yueOHUK / mox pen. HO.H. CrapunoBa. Boponex,
2007. C. 343.
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(GOpMBI OCyIIECTBIICHUS (PYHKIWH OpPraHOB ITyONHMYHON BIIACTH, B TOM
qrcie MPaBOOXPaHUTENBHYIO, TIPAaBOOOECIICUNTENHHYIO, CyIeOHYI0, KOH-
TPOJIBHO-HAJI30PHYI0, IOPUANYECKOE COAEHCTBHE peanu3alllu IpaB, 3a-
KOHHBIX HHTEPECOB U IOPUANICCKUX O0SI3aHHOCTEH.

U FO. Maxapuyk

K BOIIPOCY Ob YAOCTOBEPEHUAIX,
ABJAIOINXCA HCITOJTHUTEJIbHBIMH
JOKYMEHTAMMA

YnocroBepeHHs, SBISIONIMECS HCIIOMHATEIBHBIMA JOKYMEHTAMH, B
POCCHIICKOM 3aKOHOJATENILCTBE OOHAPYKUBAIOT ce0sl KAK MUHUMYM B Ka-
YECTBE YIOCTOBEPEHHS, SBISIONIETOCS HCIIONHUTEIHHBIM JOKYMEHTOM U
BBIJIABAEMOT'0 YITOJTHOMOYEHHBIM TI0 MpaBaM MOTpeOuTeneld (pUHAHCOBBIX
YCIIYT B CIy4ae HEMCIOIHEHHS (PMHAHCOBOW OpraHu3aliell penieHus mnep-
BOro (4. 3 cr. 23 PenepanpHoro 3akoHa ot 04 urons 2018 1. Ne 123-03
«O0 yIOJTHOMOYEHHOM 1O MpaBaM MOTpeOuTeNnel (PMHAHCOBBIX YCIYT»), a
TaKKe B BHUJIC YAOCTOBEPEHUS, SIBITIONIETOCS MCIOTHUTEIBHBIM JIOKYMEH-
TOM, BBIJIABAEMBIM KOMUCCHEW, B CITydae HEHCIIOJHEHUS €€ PEIICHUS B
TEUCHWE TPEX IHEH MO MCTEUYECHUH AECATH THEW, MPelyCMOTPEHHBIX Ha
obxanmosanue (cr. 23 TpynoBoro konekca Poccuiickoit ®eneparyn oT
30 mexadpst 2001 1. Ne 197-D3, nanee — TK PD).

[TpaBonprMeHHTEBPHOW MPAKTHKOH Oblla MPOJWKTOBAHA HEOOXOMIH-
MOCTB JionoHeHus 4. 2 ¢T. 389 TK PO nonoxeHneM 0 cpokax 0OpaIieHus 1
OCHOBAHHMAX €r0 BOCCTAHOBJICHHS, & IMEHHO O TOM, YTO «PabOTHUK MOJKET
00paTUTHCS 32 YIOCTOBEPEHHUEM B TEUCHHE OTHOTO MeCsIa CO JTHS MPUHSTHS
penieHusi KOMUCCHEH TI0 TPYJIOBBIM criopaM. B ciydae mporycka paboTHH-
KOM YKa3aHHOTO CPOKa 10 YBRKUTEIHHBIM MMPUYAMHAM KOMUCCHS 110 TPYIO-
BBIM CITOPaM MOXET BOCCTAHOBUTH STOT CPOK». AHAJIOrMYHAsl HOpPMa yCTa-
HOBJICHA W TP WHCTHUTYIIMOHAIM3AINA WHCTUTYTa YIIOJTHOMOYEHHOTO TI0
MpaBaM HoTpeduTenel (pUHAHCOBBIX ycnyrl.

PaccmarprBaeMble yIOCTOBEPEHUS SBISIFOTCSI OCHOBAHHEM MpPUMEHE-
HUS CYACOHBIMH TPHUCTABAMH-WUCIIONHUATEIIIMA Mep MPHUHYIUTEILHOTO

'Cum Denepanpubiii 3ak0H 0T 4.06.2018 Ne 123-03 «OO6 ymoIHOMOYEHHOM IO MIpaBaM
noTpeduTenei GUHAHCOBBIX YCIyr».

70



UCTOoNHEeHus. BoolIe mpuHYAUTETFHOCTh «OTPasKaeT OTHO W3 MPOsIBIIC-
HUH aKTUBHOH pOJNH rocyAapcTBa B )KHU3HU obmiecTBa. [loHsTHE MTpaBOBO-
ro MPUHYKICHUS MOAYEPKUBAET aKTUBHYIO POJIb MTpaBa MO0 OTHOMIECHUIO K
TOCY/JapCTBEHHBIM OpraHaM, OCYIIECTBIISIONIUM INPUHYOUTEIBHOE BO3-
neiictBue» . ECU «MCHONMHUTENTPHOE POU3BOICTBO CBSA3aHO C HEOOXO-
IMMOCTBIO TMPUHYIUTEIHFHOTO HCIIONHEHUS CYINCOHOTO pEIICHHS I
HWHOTO JOKYMEHTA, €CITH 00s3aHHOE JIUI0 TOOPOBOJIBHO 3TO HE nenaer»’,
TO B FOPHINYECKOM COJCHCTBUHU pealn3allii IIPpaB M 3aKOHHBIX MHTEpe-
COB MMEET XapaKTep HCKIOYECHUS W TPUMEHSETCS NPH YCIOBHHM, €CIU
WHBIE PABOBBIE CPEACTBA CONEHCTBUS OKa3aInCch Hed()(pEeKTHBHBIMA.

B ornmume oT ynocToBepeHMs, ABISIOMIETOCS MCHOMHUTENBHBIM J0-
KYMEHTOM, BBIIaBaeMOro (PMHAHCOBBIM YIOJTHOMOYEHHEIM, yIOCTOBEpE-
HHE, BBIIABAEMOE KOMHMCCHEN 10 TPYIOBBIM CIIOpPaM JUIMTEIBHO MPUCYT-
CTBYET B MPaBOBOM KU3HU, IOATOMY CIIOKHJIACh COOTBETCTBYIOIIAS Ipa-
BOIIPUMEHUTENbHAS MTPAKTUKA. B 4aCTHOCTH, COAEHCTBYIOINN OTCHIIN-
a7l yAOCTOBEPEHHsI KOMHUCCHH TI0 TPYAOBBIM CHOpPaM yCHIJIMBAETCS ITOJIO-
JKSHUSIMU CYICOHBIX aKTOB O TOM, YTO IO €€ PEHICHUSAM O BBIIIIATE 3apa-
OOTHOW TIATHl KOHKPETHBIM PaOOTHHKAM KaK HCIIONHHUTENBHBIC JOKY-
MEHTHI MOTYT TIPEIBSBIATHCS TakKe HE TOIBKO padoTOomaTenio, HO U B
OaHK OpFaHI/ISa]_II/II/I-L[OJ'I)KHI/IKa3; HEOOXOIMMOCTH TIOATBEPKICHUS FOPH-
JUYECKOW CHJIBI PEHICHUS KOMHCCHH IO TPYIOBBIM CHOpaM pEIICHUEM
CyZa 3aKOHOJATEIbCTBOM HE npez[yCMOTpeH04; NpaBoBasl MPUPOAA YIO-
CTOBEpEHHSI KOMICCHH 10 TPYAOBBIM CIIOpaM OJH3Ka K IPaBOBON MPUPO-
JI¢ THCTUTYTA UCTIOMHUTENBHBIX JIUCTOB, BEIAABAEMBIX CYAAMM .

Taxum 00pa3om, MPaBOPHMEHHUTENbHAS OPUTHHATBHOCTD YKa3aHHBIX
yIocToBepeHuil TpeOyeT IeTalbHOrO HAYYHOTO OCMBICICHHS WX IPaBO-
BOM IIPUPOJIBI.

! Kosyanu A.J. TIpaoBoe npuHysk/ieHre (IPABOBbIE HAYAIA FOCY/IAPCTBEHHOTO IPHHYIK/IE-
HUS B COBETCKOM 00IIIecTBe): aBToped. muc. ... Kau. opui. Hayk. CBepmioBck, 1986. C. 9.
r paxIaHCKHii nporecc: yaeonuk / mox pen. B.A. Mycuna, H.A. Ueunnoii, /I.M. Ueuora.
2-e m311., mepepad. u pom. M., 2000. C. 48—49.

3 AnennsimuonHoe onpeznenerane CapaToBckoro odsactHoro cyaa ot 27.11.2018 mo gemy
Ne 33-8069/2018.

* AnennmuonHoe omnpenenenue [Tepmckoro kpaeoro cyna ot 16.06.2014 no mgemy Ne 33-5123.
’ AleUBILHOHHOE onpeneneane Cankr-IlerepOyprckoro ropoackoro cyna ot 27.04.2015
Ne 33-5078/2015 no memy Ne 2-4803/2014.
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A.C. Xosanwie

PA3BUTHUE TYBUHCKOM 'OCYJAPCTBEHHOCTH
HA ITIEPBOHAYAJIBHOM JTAIIE

Pecniy6iinka TeiBa Kak cyObekT Poccuiickort denepanuu — 3TO HaIM-
OHAJBHO-TOCYIapPCTBEHHOE 00pa3oBaHue, 00JaIaloIIee CaMOCTOS TEIHHO-
CTPIO B TIpeIenax CBOSH KOMIICTEHIINH C PeCITyONUKaHCKOH (opMoid
MIPaBJICHUSL.

B XX B. mporcxonuim BaXXHbIE HCTOPHIECKHAE COOBITHS, PYOSIKHBIC BE-
X B HCTOPHH POCCHMCKO-TYBHHCKMX OTHOIICHHWH, OHAa OCYIIECTBIISUIACh
OIHOBPEMEHHO ¢ OOpETeHHEM M Pa3BUTHEM TYBHHIIAMH TOCYIAPCTBEHHOCTH
B pa3HBIX (hOpMax: IMPOTEKTOPATA, HAIIMOHAIFHOTO TOCYIAPCTBA, aBTOHOMUH
B coctaBe PCOCP u, HakoHen, cyobekta Poccuiickoit deneparmn.

OtHomennst Mexny Poccueit m TyBoit OBIM yCTaHOBIICHBI €I B
Hadgane XVII B., korna TyBUHCKHE POJIOBBIE INIEMEHA BXOIWIN B COCTaB
MOHTOJILCKOT'0 TOCYIapcTBa AJIThIH-XaHOB.

Bo Bropoii monoBure X VIII B. TyBa Obina 3aBoeBana L{uHCKON MMIIE-
pHeii, u ¢ 3TOro BpeMeHu ycuiauBaercs BiausHue Kuras. Tem He MeHee
yxe ¢ cepenrHbl XIX B. IOCTENEHHO Ha3peBaeT «YPSIHXaUCKHU BO-
MIPOC» — BOMPOC O FOCYIapCTBEHHON MPUHAIEKHOCTH TyBI:Il.

B 1911 r. mpouzonura Cunbxaiickas peomonus B Kurae, m ocBobo-
nuBIIasicss MoHronus oObsIBIIA O HE3aBUCHMOCTH, BEIIBUHYB HJICIO CO-
3n1aHus Benukoil MoOHTONMM myTeM NpUpAIleHHs] CBOEH TEPPUTOPUU 3a
cuer Buyrpenneit Mouronuu, bypstun, Antas u TyBbl. CTOpOHHHKOB
mepexoa B MOHTOIBCKOE MO/UIAHCTBO B Y PSHXAHCKOM Kpae ObUIO HeMa-
JI0, ¥ TIO3WIHU WX OBUTH CHIIBHBI. TeM He MeHee OONBIIMHCTBO Mpe/cTa-
BUTENEH TYBUHCKOM apiCTOKPAaTUH HE JKEeNajio BOCCTAHOBJICHUS MPEKHUX
MOPSIKOB M CTPEMIIJIOCH OOPECTH MIMPOKYI0 BHYTPEHHIOIO CAMOCTOS-
TEIBHOCTb.

[IpaButenscTBO Poccuy, nMeBIIEl CBOM I€OMOIMTHYECKAE HHTEPECH,
B TOM YHCIE CBSI3aHHBIE C MPOXMBAHUEM B YPSHXAWCKOM Kpae OKOJIO
5 TBIC. PYCCKUX IEpEeceNeHIeB, 9To cocTtaBisuto 1/10 HacemeHus Kpasd, ¢
OONBIINM BHUMAaHHEM CIEINIIO 3a coObITHAMHU. TyBa OblTa pa3po3HeHa,
€€ DKOHOMHYECKUH MOTEHLHAJ, a TaKKe MEXKIyHapOoAHas CUTyallus B TO

! Bymbaxaii A. K. Poccust u TyBa: mpobiiema cTaHoBiieHHs cBsi3eil B koHIe XIX — Havane
XX BekoB: aBroped. ... Auc. KaHa. ucT. Hayk. M., 1999. C. 6.
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BpeMsl He TO3BOJSUIM CO3/aTh HE3aBHCHMOE rocyaapcrso. B 1912-
1914 rr. TyBa 6anancupoBana Mmexxay Poccueit 1 MoHTOIMHEH.

B 1912-1913 rr. TyBUHCKHME MpaBUTENW BO TjaBe ¢ HoWoHOM /[laa
xomryHa Monrymom BysH-Bansiprer oOpatninck K poccHCKOMY HMITe-
paropy Huxkomnato ¢ mpocs00ii IpHHSTE UX XOIIYHEI B cocTaB Poccnu, 910
SIBHJIOCH (POpMAITEHON IOPUANYIECKON OCHOBOH IUTSI OOBSIBIICHHSI ITPOTEK-
topata Hax TyBoit B 1914 r.

Pacumpenue teppuroprn Poccnu B YpsiHXalCKOM Kpae B TEOMOIUTHYC-
CKOM TIJTAHE CIIOCOOCTBOBAIIO YKPEIUICHUIO FOr0-BOCTOYHBIX TPaHHUII TI0 ecTe-
CTBEHHBIM (TOPHBIM) MPErpajam, 1aBajo BO3MOXKHOCTD JajbHEHILEro MoIu-
TUYECKOTO U BOEHHOTO JlaBiieHus1 Ha Mounromuto u Kuraii. st TyBUHCKOTO
Hapo/a IPeANoYTHTENbHee ObII0 pHcoeqUHITRC K Poccun. [Iporekropat
Poccun orBeyan mHTEpecam OONBIIEH YacTH TYBUHCKOT'O HACEICHHUS U CIIO-
COOCTBOBAJT COXPAHEHUIO IIENIOCTHOCTH TYBHHCKOH HAapOJHOCTH, 3aKpernie-
HUIO U Pa3BUTHIO €€ SA3bIKa, 3aPOXKICHUIO TOCYAaPCTBEHHOCTH .

B 1914 r. TyBa cnemnana reonoIuTHYECKUN, SKOHOMUYECKUI U 1[UBH-
JMU3aMOHHBIA BBIOOp, OMPENEIHMBINUI €€ MaTbHEHIIYI0 HNCTOPHYECKYIO
cynp0y. ITOT BEIOOp — mpoTekTopat Poccum, MONIOKUBIIEH HAYalo HHTe-
rpauun TyBbI B ee cocTas.

B moboM ciydae monmyHe3aBHCHMas CTpaHa IOMy4riia OOJbIIe, Ha YTO
MOIJIa PacCUUTHIBATh, YUHUTHIBASI TO, YTO CTAHOBIICHHE COOCTBEHHOH ToCy-
JapCTBEHHOCTH OBLTO JIEIIOM HOBBIM [UTS TYBUHIEB. JIOKabHAS KyIbTYypa,
TOrJla HE YIIOBJIETBOPSSCH CTAPIMU COLMATIBLHBIMU, SKOHOMHUYECKHMH U TO-
JMUTHYECKAMHA 00pa3IiaMH, HcKaia HOBBIE (hopMbl. OOIIecTBO OBLIO TOTOBO K
MIPUHSITUIO MHHOBAIMN pajii COXpaHEHUs U YKPEIJIEHUs! CBOEH JKU3HU.

Taxum 006pazoM, IOCIIE MHOTOBEKOBOW KaOaJdbHOW 3aBHCHMOCTH OT
FO’)KHBIX cocenell TyBa B coroze ¢ Poccuel monydniia cTaTyC aBTOHOMHUH
YCIIOBHO, ISl OOpEeTeHNsT HAIMOHAIBHON HICHTUYHOCTH U IEPCICKTUBEI
CTPOUTETBCTBA COOCTBEHHOH rocymapcTBeHHOCTH. Kpome Toro, yxe Ha
HayaJbHOM 3Talle BBEJEHUSI POTEKTOPAT CEPbE3HO U3MEHUI BHYTPEHHEE
YCTPOHCTBO Kpas ¥ JKU3Hb TYBUHLIEB.

! Jopxy 3.10. K Bonpocy 00 ycranosnennu rnporekropara Poccun Hax Tysoit B 1914 1. //
Bracte. 2014. Ne 4. C. 160.
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A.A. Anopetiuyx, B.FO. Ilanuenxo

NMEHOBAHUE KAK ITPUHIUII
CUCTEMATHM3AIIMU IIPABOBBIX HOPM'

B Teopum mpaBa oOMIEHPUHATHI MPAaBOBBIE HOPMBI B CHCTEME IpaBa
OTpaciy, MOAOTPACId, HHCTUTYThI, CYOMHCTHTYTBI, MEXKHHCTHTYIHO-
HallbHbIe 00pa30BaHUs, HOPMATHUBHbBIE MACCUBEI, OCHOBHBIE U KOMILIEKC-
HBIE U T.J. B KauecTBe KpUTEPHUEB TAKOTO TMOAPA3CICHUS TPATUIINOHHO
Ha3bIBAIOT PETYIHPOBAHHE HEKOTOPOH COBOKYIHOCTBIO HOPHIMICCKUX
HOpM OOIIECTBEHHBIX OTHOIIEHHI KOHKPETHOro pojaa (BHIa, MOABUIA),
KOJIMYECTBEHHYIO JIOCTATOYHOCTh HOPM, HAJIMYWe OCHOBHOTO HOPMATHB-
HOT'O TIPaBOBOT'0 aKTa M JIp. DTH KPUTEPHH HOCAT B OOJBIICH MM MEHBb-
i CTEIeHN OILICHOYHBIN, CYyObEKTUBHEIN XapaKTep.

OOpalieHue K MaTeMaTHKE, OSCIIPUCTPACTHOCTh KOTOPO KaK HayKH
00BIYHO HE BBI3LIBAET COMHEHHH, ITOKA3LIBAET, YTO B HEW B Hayane XX B.
CYILECTBOBAjIa aHAJIOrMYHas MpobiieMa, KOTopasi Obljia yCIEIIHO IIPEOO-
JIeHa C IOSBJICHHEM IECKPUIITUBHON Teopuu MHOxecTB. A.JI. Jleber ot-
MEYall: «...s MOCTApaloCh HUKOTAAa HE TOBOPHTH O (DYHKITHH, MPEIBAPH-
TeabHO 3P (EKTHBHO €€ He onpenenus <...> OO0bEKT OIpec/IeH I AaH
<...> Korjia KTo-TO TOMMEHOBAJI [nommee] XapaKTepHO CBOHCTBO 3TOTO
06BexTay”. Tako# MOAXOJ MperoaaraeT, 4To il BOSHUKHOBEHHS 00b-
€KTa JIOCTATOYHO HHTYUTHBHO IOHITHOTO «XOPOIIO ONPEIACICHHOIOY
o6bexta’. B wmcmons3oBanmm  A.JL. JleGerom TEepMHHA «HMCHOBATH)
(nommee) MOXKHO YCMOTPETh OTCBIIKY K PYCCKHM MMSICIIABIAM . Tak,
I1. ®mopeHCcKuii cUUTa, 9TO CO3IaHME MHOXKECTB HMCHOBAHHUEM COIJIacC-
HO TIPOHM3BOJILHON YMCTBEHHOM KOHCTPYKIIUH SIBJISCTCS aKTOM TBOPCHUS
cymiero, mojao0HO COTBOpeHHIO Mupa B Kuure beiTus: «...n ckaszan bor:

! Cratpst moarorosuena npu ($UHAHCOBON monuepkke rpanrta [Ipesmnmenta Poccuiickoit
Denepanuu Ne M/1-721.2018.6.

2 Tpoxom JI., Kanrop JK.-M. MMeHa GeCKOHEUHOCTH: IPABAMBAs HCTOPHS O PEIUIHO3HOM
MHCTHIM3ME U MaTeMaTH4ecKoM TBopuectBe /mep. ¢ aHrl. A.lO. Bsaspmunua; mox pen.
B.B. Ocranuna. CII6.: U3a-Bo EBpomeiickoro ynuBepcutera B Cankr-IlerepOypre, 2011.
C.52,61.

? Yenenckuii B.A. Bxag H.H. Jly3uHa B IECKPUNTUBHYIO TEOPUIO MHOXKECTB M (DYHKIIUIL:
TIOHATH S, TIPOOJIEMBI, peackazanus // Y cnexu mateMatinuecknx Hayk. 1985. T. 40, Beim. 3
(243).

4 I'paxam JI., KaaTop XK.-M. Yka3. cou. C. 61.
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“ma Oyner cBeT”’, — M cTa)l cBeT». «VMIMEHOBaTh YTO-THOO O3HAYAET JaTh
pOXIeHne HOBOM CYH.IHOCTI/I»I.

[Tonaraem, 4To BIIOJIHE BO3MOXKHO IpUMEHEHHE (hHIOCODUN MATEMATHKH
K IIPaBYy II0 aHAJIOTHH: KAK MAaTEMAaTHKH CO3Al0T MHOKECTBA Uepe3 UX HMe-
HOBaHWE, TaK M IOPUCTBI CBOOOJHO onpede/siom WHCTHTYTHI, MOIOTPACITH,
orpaciu, umenys ux. OTCIOIa IIPaBOBOM MHCTUTYT, OTPacilb IIpaBa, IOHOT-
pacib ¥ MHbIC CTPYKTYPHBIC ITOpa3IeIICHI CHCTEMEI ITpaBa JOICTHMO pac-
CMaTpHBAaTh KaK Jit000¢e s6eHue 8 CUcCmeMme npasa, HA0eIeHHOe UHOUBUDY AlTb-
HOU HOMEHKAAMYPOU NPU3HAKO8 U COOCMBEHHbIM UMEHeM, Wil 2DYNNUPOSKA
nPasosuix HOpM, 0OLEOUHEHHAS NO NPUHYUNY CMbICTI08020 €OUHCIEA.

Ortcroma criefyer, 94To KaTeropruu «IpaBOBOM MHCTUTYTY, «OTpPacilhb Mpa-
Ba» MPHUMEHHMBI K CaMbIM Pa3HOOOPa3HBIM COBOKYIIHOCTSIM IIPABOBBIX
HOpM. [IOHATHS «KOMITICKCHBIA ITPaBOBOM HWHCTHTYT», «KOMIUIEKCHAs OT-
paciib TpaBay MPUMEHUMBI ISl 0003HAYECHHS TPYIMITHUPOBOK FOPHIYECKUX
HOPM Pa3HOM OTpacieBOM MM MHCTUTYLHOHANBHOM MpUHAIIeKHOCTH. [Tpn
9TOM TaKas IPHHAICKHOCTh B PaMKaX BBIICIICHHS KOMIUICKCHBIX ITOZIpa3-
JICTICHUH MOCTYIIMPYETCS, TOCKONBKY IIPU3HAHNE TOH MIIH HHOM OTPACIIA HIIH
WHCTUTYTa B Ka4eCTBE OCHOBHBIX, M3 HOPMATHUBHBIX MACCHBOB KOTOPBIX
KOHCTPYHPYIOTCS KOMIDICKCHBIC HHCTUTYTHI M OTPACIIH, TAaK)Ke OCYIIECTBIIS-
€TCsSI B COOTBETCTBHH C IIPHHIIMIIOM MMEHOBaHUA. IIpm 3TOM HET HHUKaKHX
OrpaHMYCHHH Ha TO, YTOOBI, HAIIPUMEp, MPABOBOH WHCTHUTYT IO 00BbEMY
HOpPM COBHIAAa] C COMHHYHOM HOPMOM, C OTPacibio, OTPACIIMHU, WHBIMH
CerMEHTaMHU HOPMAaTHUBHBIX MaCCHBOB, a TAKIKE IIEPECEKAIICS, CBOOOIHO BXO-
JWAIT B IPYTHE TPABOBBIC HHCTUTYTHI MU TTOTIIOIAIT HX.

A.E. Muxanesa, B.IO. [lanuenxo

K BOIIPOCY O CUCTEME
MMPABOOBECIEYMTEJIbHBIX
IOPUJJUUYECKUX CPEJCTB?

TpamuioHHO oOecreueHne IpaBa pPacCMaTPUBACTCS KaK YIOPSIO-
YeHHAs! COBOKYITHOCTh OOIMIUX (COIHAIBHO-DKOHOMUYECKUX, MOIUTHYC-
CKUX, HUICONOTHYCCKUAX) M IOPUANYCCKUX TapaHTHH, 00ECIIeUHBAOIINX

! I'paxam JI., KaaTop XK.-M. Yka3. cou. C. 97.
CraTpsi OATOTOBJIEHA TIpU (UHAHCOBOM Tojjepkke rpaHTa [Ipesmmenta Poccuiickoit
®Denepanuu Ne M/1-721.2018.6.
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(haKTHUECKYIO pean3aliio ¥ OXpaHy (3aIIuTy) MpaB M CBOOOI YeIoBeKa
u rpaxxnanuHa. Ecimu oOmmue ycnoBus odeceueHnst MpaBa CKIIaIbIBalOTCs
Ha MakpoOypOBHE TOCy[apcTBa B ILIEJIOM IIOJ BO3ACHCTBUEM MHOXKECTBA
(haKTOPOB Pa3NIUIHON MPUPOIHI, TO FOPHINIECCKIE CPEICTBA 00ECIICUCHUS
IpaB ¥ 3aKOHHBIX MHTEPECOB MCIOJIB3YIOTCS Ha YPOBHE MPAaBOOTHOIIIE-
HUHA C TOYKH 3pEHUS YI0OCTBAa M BHITOAHOCTH IJISI B3aNMOJICHCTBYIOIINX
CyOBEKTOB, KOTOpPBIE CAMOCTOSTENBHBI B IUIAHHPOBAHUH COOCTBEHHOM
JEeATENFHOCTH, HE HYXKIAIOTCA B OIEKE TOCYAapCTBA MM KOTO-THOO erne
TIpU BEIOOPE OMTUMAITEHBIX FOPHINIECKIX WHCTPYMEHTOB B Ka>KIOW KOH-
KpETHOW NPaBOBOW CUTYyaIUH.

[IpaBooOecrieunTenpHbIE IOPUANICCKUAES CPEACTBA CIEMyeT MOHUMATh
KaK 3aKpeIUICHHBIC B TEKCTaX ()OPMAIBHBIX NCTOYHUKOB MPaBa yCTaHOB-
JMeHUS W CO3JaBacMble CYObEKTaMH IIpaBa TEXHOJOTHH (ISSTHUS) Ies-
TENbHOCTU C MOMOILBIO TAKUX YCTAHOBJIEHUM (KaK peasbHOM JeATebHO-
CTH, TaK U (POPMHUPYIOIINE TOTOBHOCTH NIEHCTBOBATEH JTHOO Oe3/meiicTBO-
BaTh B MIPaBOBOM cepe), MPON3BOTHBIE OT CYOBEKTHBHBIX FOPHIIMIECKIX
mpaB, CyOBEKTUBHBIX FOPUINICCKIX 00S3aHHOCTEH, 3aKOHHBIX HHTEPECOB
W CHTYaI[MOHHO UCIOJIb3YEMBIE ISl TPEOTONICHUS] FOPUINYECKUX TIPEIAT-
CTBHM WJIM PUCKA WX BO3HUKHOBEHHs B IPOIECCE pealu3alluy Mpas, 3a-
KOHHBIX HHTEPECOB U 00sS3aHHOCTEH M MMEIOIINE aKIIECCOPHYIO TIPHPOTY
10 OTHOLIEHUIO K TOCIETHUM.

Cucremarn3anus MPaBOOOCCICUNTENBFHBIX FOPHUANICCKIX CpPEICTB
MOXeT OBITh TpOBeAeHa Mo psaxy Kputepues: 1. Ilo xapaktepy HOpMa-
TUBHOW pETJIAaMEHTAIlMH: a) YacTHBIC MpaBOOOECIIeUnTENbHBIE CPEICTBA;
0) myOnu4yHbIe TPaBOOOECIICUNTENFHBIC CPECTBA; B) YACTHO-ITYOINIHEIE
mpaBoobeceunTensHble cpenctsa. 2. [lo mpenHa3HAYEHHUI0 U MOMEHTY
WCIIONIb30BAHMUS B PealM3alli 1paB, 00SI3aHHOCTEH W 3aKOHHBIX MHTEpE-
COB: a) IPCBCHTUBHBIC IOPHIUYCCKUE CpENCTBa OOECIICUEeHUsS IpaBa,
MPEABOCXUINAIOMINE HACTYIUICHHE HEONATONMpPUSATHBIX MOCIEACTBHHA TeX
WM MHBIX CHUTYyallui Ha Oymyriee BpeMs (B MEpCIeKTHBE); 0) KOMIICHCA-
TOPHEIC IOPUANYIECKHE CPENCTBAa OOCCICUCHHUs MpaBa, oOpalmeHne K Ko-
TOPBIM BO3MOKHO JIMIIE TP TOSBICHHH KaKOTro-1r00 aedekra B COOT-
BETCTBYIOIIEM TIPABOOTHOIICHIH M TEM CaMBIM HE MOXKET OBITH 3a0Jaro-
BPEMEHHBIM.

Haxonern, mo conepikaHuio: a) COOCTBEHHO IOPUAWYECCKHE CPEICTBa
obecriedeHys MMpaB, 00sM3aHHOCTEH M 3aKOHHBIX MHTEPECOB, MCIIOIh30BA-
HUE KOTOPBIX OMOCPEIOBAHO CYTy0O0 FOPHIMUSCKIMU IEISIMH U BIICUET 32
c000i M3MEHEHUS TONBKO B MPaBOBOH (opMe OOIMIECTBEHHBIX OTHOIIIE-
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Huit'; 6) FOPHIMUECKHE CPEICTBA OOCCIICYCHHs MPaB, HEPA3PBIBHO CBSI-
3aHHBIE ¢ OOIIMMH YCIOBHSIMU MX pealn3aiun. 1M mpucyrma KoMILTeKC-
Hasg MPHUPOJA, MOCKONbKY PE3yJIbTaTUBHOCTh HUX NEHCTBUS 3aBUCUT OT
(hakTOPOB, JEKAMMX 32 TpPENeIaMH IIPABOBOTO MO DTO JAET OCHOBA-
HUE YTBEPXKJaTh O HANUYNH TaKUX BHIOB IPABOOOECIICUUTEIEHBIX
CPEACTB: IOPHUIWKO-CONHAIBHBIE MPAaBOOOECIICUNTENFHBIE —CPEICTBA;
IOPUIUKO-KYIIETYpPHBIE — TPaBOOOECIICUNTENBHBIE — CPEICTBA; IOPUIUKO-
HKOHOMHUYECKHE IPaBOOOECIICUNTENFHBIE CPEICTRA.

T.M. Paszzox300a

ITPABOBBIE BOITPOCBHI COBEPIIEHCTBOBAHUA
MOJEJIM MECTHOI'O YIIPABJIEHUA
B PECIIYBJIMKE TAJUKUKUCTAH

OYHKIIMOHUPOBAHAE MECTHBIX OPraHOB ITyOIMYHOH BIACTH SIBIISCTCS
CBOCOOpa3HBIM IIPOSIBIICHUEM YIpaBIeHIECKONW BepTuKand. OCHOBHI mpa-
BOBOI'0 TOJIOXKEHHUS 3JIEMEHTOB MECTHOM BIIacTH 3aKperiser riasa VI
Koncrurynun Pecrryonukn Tamxukuctan. Hacrosmmas riaBa panee mMe-
HoBaJlach «MeCTHas BIACTb», KOHCTUTYLMOHHBIE MONPABKU, BHECEHHBIE
22 mag 2016 1., CKOPpEKTUpOBAIM IJIaBy — HBIHE OHA Ha3bIBaeTcs
«MeCTHEIC OpraHBI TOCYJApPCTBEHHOM BIACTH H CAaMOYIPABICHHA) .
Ha ocHoBe KoHcTUTYyIMM BOIPOCH! OpraHU3alUU U JEATEIbHOCTH MECT-
HOU BNACTH perymupyioTcs KOHCTHUTYIHOHHBIM 3aKOHOM PecmyOmmku
Tamxukuctan ot 17 mast 2004 r. Ne 28 «O MecTHBIX OpraHax rocynuap-
CTBEHHOU BiacTi» M 3akoHOM PecmyOnmku TamkukucTan oT 5 aBrycra
2009 r. Ne 549 «O06 opranax caMOyIpaBJIEHHUS ITOCEIKOB H cem”.

"' To ects B (opMaTbHO-FOPUANYECKHX CBS3SX: HAIIPUMED, aANEUBIIOHHOE 00KaJOoBaHUE
CyneOHOr0 pelIeHrs] OTKJIAIbIBAET MOMEHT €r0 BCTYIUICHHUS B 3aKOHHYIO CHIy, a TaKXKe
MMeeT 3HaYeHue JUIsl o0pamieHus B JalbHEHIIeM K MPOoIeype Kaccanuu (Tak Kak COTJIAaCHO
cT. 376 I'paxxmanckoro nponeccyansHoro konaekca Poccuiickoit ®enepanun (nanee — ['TIK
P®), cyneOHbIE TOCTaHOBJICHHS MOTYT OBITh OO0KaJIOBaHBI B Cyl KacCallMOHHOU
WHCTAaHIIUHM TPU YCIOBUHU, YTO OBLIM HCUYEpPIAHBl MHBIE CHOCOOBI O0KAJIOBAHUS IO JHS
BCTYIUICHUS €0 B 3aKOHHYIO CHITY).

20w Koncturynus Peciyomiku Tamkukucran. yman6be, 2016. C. 57.

3 COm.: Ax6opu Mamximcn Omn Pecnyommkn Tamkukucran. 2004. Ne 5. Ct. 339; 2009.
Ne 7. Cr. 503.
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[TonsiTueM «MeCTHBIE OpraHbl TOCYJapCTBEHHOW BJIAcTW» KOHCTUTY-
LIMOHHbIE HOPMBI OXBATHIBAIOT JBa BHUJAa MECTHBIX OPraHOB: MPEICTaBH-
TENbHBIE OpPraHbl U HCIOMHUTEIbHbIE OpraHbl. MEeCTHBIMU NpenCTaBH-
TENFHBIMH OpraHAMH TOCYNapCTBEHHOH BIIACTH B OONACTSIX, TOpomax U
pailonax B coorBercTBUU ¢ KoHcTUTyLHMEN mpru3HaHbl MaDKIIMCH Hapo-
HBIX JIENyTaTOB, KOTOPBIMU PYKOBOIAT NpezacenaTea. MecTHbIM HUCIO-
HUTEJIbHBIM OPraHOM IOCYIapCTBEHHOW BJIACTHU PYKOBOIMT MpeceaaTeNb
obmactu, ropona, paiiona. IIpencenarenn oGiacTeil, TOpoaoOB, PaiOHOB
OJTHOBPEMEHHO BO3MIABIIAIOT KaK MECTHBIM IMpeACTaBUTENbHBINA Opra,
TaK W MCIOJTHUTEIHHYIO BIACTh 00NIacTel, TOpOIOB, pailoHOB. OpranaMu
CaMOYTpaBJIeHUs] KOHCTUTYLIMOHHBIE HOPMBI 3aKpervisioT JlkaMoaTsl,
JIEfCTBYIOIIME Ha HHU30BOM YPOBHE aIMHHUCTPATUBHO-TEPPUTOPH-
aJIbHOTO YCTPOMCTBA — B TIOCEJIKAX U Cellax.

HanmonanbHele ncciieoBaTeNy BIOJIHE CIPABEUIMBO PACCMAaTPUBAIOT
MECTHYIO BJIACTh KaK COCTaBJISIOIIMHA KOMIIOHEHT LEHTPaJIU30BaHHOIO
VIIpaBIICHHS, BO3TNABIsAEMOro I[Ipe3nIeHTOM pecImyONrKH, WMEIOIIHi
OYCBHIHBIC TUBHUICHIH B MEpHOA TpaHcopMmamuy oOOMmECTBAa B WHOE
Ka4eCTBCHHOE COCTOSHHE W IO3BOJIIOMINK MOOWJIM30BAThH PECypchl Ha
peanmsaimio cyap60HOCHBIX pedpopm’. CHCTEMa MECTHOTO yIpaBJICHHS
TamxukucTana, Kpome mpeacenaTens, BKIOYaeT MECTHbIE UCTIOMHUTENb-
HbI€ OpraHbl TOCYIapCTBEHHOM BiacTH. CIIOXKHOCTh B aHAJIM3€ IPaBOBOTO
MOJIOKEHUS] pacCMaTPUBAEMOM TPYIIbI OPraHoOB CBsI3aHA OTYACTH C TEM,
YTO OHM BBIBEJECHBl U3 TPAAULMOHHOTO «IIOJIS» KOHCTUTYLHOHHO-
paBoBOro perynupoBanusd. Xots Koncrutynus TapkukucTana B BONpo-
ce YUpexKIIEHUSI MECTHON BJIACTH MCIONb3YET MOHSATHE «HCIIOJIHUTENbHbIE
Oprasbly», 3aKOHOJATENb CBSI3BIBAET 3TOT TEPMUH B OCHOBHOM C IpaBoO-
BBIM IOJIOKEHUEM IpeIceiaTeNs.

Co Bceil onpeneneHHOCTbI0O MOXKHO 3asiBUTh, YTO OYEPEIHbIE KOHCTH-
TYyIMOHHBIC TIONPAaBKH, WHUNHMpoBaBIIne uddepeHIrpoBaHHOE 3a-
KpeIUICHHE DJJIEMEHTOB ITyONMYHOW BIACTH HA MECTaX W JIMIIMBIIHE
npeacenaTeneil TUTyna «upeacTaBuTenb [IpesnaeHTta Ha MecTax», BbI-
CTYIalOT TPOJIIOTOM K (OPMHPOBAHUIO CHCTEMBl MYHHIIHIAIBEHOTO
ynpasienus B Ta/pkukucTane, 9YTo cooTBeTcTBYeT KoHIenuuu ympasiie-
HUS MECTHBIM pa3BuTHeM Ha nepuof 10 2030 r., yTBepxKAeHHOH YKa3oM
npe3usieHTa ctpanbl ot 11 uromnst 2015 1. Ne 522.

' Cm.: Passoxos B.X. [pesunent PecnyOmmkn TamkukucTaH — TiaBa WCIOIHHTEIbHON
Bracty (Ha Tapk. 513.). dyman6e, 2010. C. 178.
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B mocnemyromeM monaraem IenecooOpasHbIM IPeTyCMOTPETh oS-
JOK TPEeABAPUTEIBHOIO COTJacOBaHUS KaHIUAATYpbl PYKOBOIMTENS
MECTHOH rocylapcTBEHHON aJIMUHUCTPAIMU C MECTHBIM IMPEICTaBUTENb-
HBIM OPTaHOM', BO-TICPBBIX, OIPENCITHB CYOBEKTOM €ro MPeACTABICHHS
MPUMEHHUTENBHO K 00JacTsaM u T. ymanbe (BKIOUas ropoia M paifoHbBI
pecryomukaHckoro mogunHeHwst) [IpaBUTenbCTBO pecmyOnnKy, a IpuMe-
HUTETBHO K TOpojaM M pailoHaM OOJACTHOTO IOAYMHEHUS W paiioHaM
CTOJMIIBI — BHIIIECTOSIIHX TIAB aIMHHHCTPALINH’ H, BO-BTOPEIX, OCBOGO-
IMB YKa3aHHOE IOJDKHOCTHOE JIMIO OT OpeMEHH pYKOBOICTBA MECTHBIM
MIPEICTaBUTENbHBIM OPTaHOM.

[IpunsiTie M3MOKEHHBIX MPEIIOKEHUH TO3BOJIUT TaKKE CKOPPEKTHPO-
BaTh Ha3BaHUE JODKHOCTU — Bellb, €CIIM alleJUTMPOBATh K CTPOrUM TEPMHUHO-
JIOTHYECKAM 0003HAYECHUSIM, TO ITOHSTHE «IIPEACEIATEND YKa3bIBaeT CKOpee
Ha BBIOOPHOE NOIDKHOCTHOE JIHIO. VICTOPUYECK! CITOKHBIIAMCS TPECTaB-
JICHWSIM HACEJICHHS O MECTHOH BJIACTH W €T0 HOCHTEIISIX 0OJiee COOTBETCTBY-
€T 0003HaYCHNE PYKOBOUTENS MECTHON aJIMIHUCTPAIINN Ha3BaHHUEM «cap-
Bap» 60 «canp» (r1asa)’. [lonaraem, 4To BHEAPEHHE W3TOKEHHBIX TIPE/I-
JIO)KEHUH TIOBBICUT HAY4HbIE OCHOBBI MECTHOI'O YIPABJIEHHS U CTAHET Oue-
PEIHBIM ILIArOM B Yepesie Mep IO YHOPSAIOUEHHIO €ro HJIEMEHTOB.

B menom Monens MECTHOTO YIpaBIIEHUS OCTaeTcs HE A0 KOHLA
OCMBICIIEHHBIM OPraHU3aLMOHHBIM CO3HAHUEM M HYXIAeTcd B JalibHei-
LIeM COBEPLIEHCTBOBAHMWHU. 3aKOHOJIATEIbHOE M HWHOE HOPMAaTHUBHO-
MIPaBOBOE PETyJIMPOBAHUE MECTHOTO YIPAaBJICHHUS CEPbE3HO OTCTAET OT
3alpoCOB YIPABJIEHYECKOH MPaKTUKHU. YCTpaHEHUIO OpraHHU3allOHHO-
MPaBOBEIX MPOOETIOB B CHCTEME MECTHOT'O YIIPABICHUS CIIOCOOCTBYET
BEIpa0O0TKa YeTKON KOHIEIIINY PAa3BUTH HCIOIHATEIBHOW BIACTH B CBE-
Te 3asBIICHHON MTOJMTHYECKAM PYKOBOICTBOM IENIOCTHOH pehOpMBI TOCY-
JApCTBEHHOT' O YIIpaBJIeHUS.

Hampumep, onuH ©3 3aCy)XMBAalOIIMX BHUMAHHA BAapHaHTOB amnpoOMpOBaH B
rocynapcTBeHHOM ynpaieHun Poccuiickoit ®enepanuu. Cm.: C3 P®. 2004. Ne 50.
Cr. 4950; Ne 52. Cr. 5427.

[IpennoxxeHHBIH MNOPANOK CYIIECTBOBal HAa 3ape OOpETeHHsS TIOCYyAapCTBEHHOMN
HE3aBHCHMOCTH M XapaKTepPH30BAJICS JICLEHTPAIN3AIIel TOCYJapCTBEHHOTO yIIPaBICHUS,
IIOBBIIIIEHUEM POJIM M OTBETCTBEHHOCTH MECTHBIX IIPEICTaBUTEIbHBIX OPTaHOB B CHCTEME
OpraHu3alii MeCTHOH myOmmuHoii Bimactu. Cwm.: PazzoxoB b.X. TocymapctBeHHas
agMuHHCTpanus Ta/KMKHMCTaHa Ha pyOeXe BEKOB: IIPABOBBIE ACHEKTHI Pa3BHUTHSL.
Jyman6e, 2011. C. 80-82.

Cwm.: Bypues WN.b. CraHoBneHHME M pa3BUTHE HMHCTHUTYTOB TIOCYAApCTBEHHOCTH Ha
tepputopun Tamkukucrana. Jymanoe, 2008. C. 68.
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A.M. Buye-oon

3KOJIOTHNYECKOE 3AKOHOJATEJBCTBO
TYBUHCKOW HAPOJHOM PECITYBJIMKHA
(1921-1944 1T.)

TysuHckast HapoaHas pecriyonuka (THP) oOpazoBana Ha BeeryBuHcKoM
yupenutensHoM Xypane 15 aBrycra 1921 r. Koncturymo THP npunumanu
B 1921, 1924, 1926, 1930, 1941 HT: YronoBHbI KOAEKC, ['paykaaHCKui
KOJIEKC U JIpyre TaKoke ¢ IMPUHATHEM HOBBIX OCHOBHBIX 3aKOHOB MEHSUIUCH
HecKonbKo pa3”. Yacras cmena OcHoBHOro 3akona THP Brei3Bana rioGaib-
HBIMH H3MECHECHISIMH B YKU3HU TYBHHCKOTO OOIIECTBA.

Opnako B koHctuTymmsix THP 1921, 1924 rr. Her HOpM O MpUPOAO-
MTOJIb30BAHIH, YKOJIOTHIECKON 0€30IacHOCTH, OXpaHbl OKpY)KalomIe cpe-
1pl. [laHHbnii GakT MOXKHO OOBSCHUTH OCHOBHBIM ITPHOPHTETOM TYBHHCKO-
ro o0miecTBa Ha TOT MEPHOJA — CTAHOBJICHHE TYBHHCKOH T'OCYIapCTBEHHO-
CTH, CaMOOIIpe/ieNicHre, O0BsBICHUE He3aBUCUMOCTH oT Monrommu u Ku-
Tas, B CBSI3U C YEM BOMPOCHI IKOJIOTUH ABJISUIMCH BTOPOCTEIIEHHBIMHU.

TpaauroHHBIE BEpOBaHIS TYBHHIIEB HE TTO3BOISUIN HEOPEIKHO OTHO-
CHUTBCS K TIpHpOAE, OpaTh OT Hee CBEpPX HAJ[0OHOCTH’, HAHOCHTH il
ymep64. [pupony TyBuHIE! 000xkecTBILH. Kazamochk OB, Ipy TakoM OT-
HOIIEHUH KOPEHHOTO HACENCHUS K TIPHPOJIe He TPeOYIOTCS OXpaHa, Hama30p U
KOHTPOJIb CO CTOPOHBI rocynapctBa. OnHAKO JaHHOE MUPOBO33PEHHE MOA-
Bepraercsi TpaHC(HOpMAaK BBHUIY BMEIIATEIHCTBA COBETCKOH, KOMMYHH-
CTUYECKOH, WIEOJIOTUH, MOJEPHU3ALNHN X03IHCTBEHHO-9KOHOMUYECKOH CO-
craBisronieil TyBbl B LIENIOM; TaKKe aKTUBHOE OCBOEHHE MPUPOIHBIX PECYp-
coB Ha Tepputoprn THP coerckoil Poccneit mpoTHBOpEYMIIO OTHOIIEHHUTO K
TIPUPOZIE M BBI3BIBANIO HEIOBONBECTBO MECTHBIX KHTened. OOCTOATENbCTBA
TpeOOBaJIM YCTAHOBICHUSI HOPM M OTPAHWICHUN IS 3alUTHI IPAPOIHBIX

pecypcoB.

! Jy6posckuit B.A. Koncturynnn TyBuHCKOW HApOAHOH pecyOnKy // YUeHbIe 3aIUCKH.
Bem. VI. THUSJIN. Kei3bia, 1958. C. 276-277.

2 TAR kriminal (eryy) Tyrymy.Ystykyy syygyden yndyrgen. Kyzyl, 1934. 73 c.; TAR
kezemce tyrymy. TAR ystyky syygy. Kozbl, 1942. 64 c. u ap.

3 Yperuk JK.K. Dkonornueckas KylbTypa TyBUHCKOro dTHoca. Koi3bin: TyBUH. KH. H3/[-BO,
2010. 176 c.

4 Kykcua A. O6 orBeTcTBEeHHOCTH 32 OpakoHbepcTBO B Pecrybmmke Twia. Kbizpur, 2007.
C. 4-6.
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C npunstuem Koncturyuuu THP 1926 r.! BEIpa0ATHIBACTCS €IIIHAS
XO35ICTBEHHAS ITOMUTUKA, 3eMJIS M €€ HelIpa, Jieca, BOIBI H UX OOraTcTBa
OOBSBICHBI HAPOIHBIM JOCTOstHEEM. OOIIme mpaBa 3eMIIEeIONb30BaHuUs,
MOJB30BaHMSI HEIPaMU, JeCaMHd U PYTHMHU IPHPOIHBIME OOTaTCTBAMHU
BIpaBe yCTaHaBIMBaThb Benukuii Xypan u Maneni Xypan, KOTOpbIE
YTBEpPKIIEHbl YKa3aHHOW KOHCTUTYLIMEH KaK BEpXOBHasl BIACTh .

[IpaBo momnp30oBaHMA 3emiled, HenpaMu, Bogamu THP perymmpyercs
TAKKE OTIENBHBIMH 3aKOHOIOJOKCHISAME . VICIIONHeH M HOpM, pery-
JUPYIOILIKX OXPaHy OKpYXKarollled cpelibl, BO3JIarajoch Ha OpraHbl MecCT-
HOTO CaMOYIPaBICHUS — MaJble Xypajbl TPYIIUXCS, KOTOPHIC OBLIH
HAJEIEHBI MMOTHOMOYMSMHI W3IaBaTh O0s3aTENbHBIC ITOCTAHOBIICHUS B
cdepe oxpaHBI TPHPOIBI. Malsie Xypaisl TPYISIIUXCS U3AaBajl I0CTa-
HOBJICHUS, CBA3aHHBIE C CAHUTAPHOM OXPaHOH BOJOEMOB, MOpYEH JIyroB,
JIepeBbEB, OOPBOO C MOTPaBaMu, SMU300TUCH, BPEOUTEISMH, IPEIIPH-
HUMAalli HOPMATUBHBIC MEPHI 110 IPOTHBONOKAPHOW OE30MacHOCTH Jie-
coB, creneif, mactoumy’.

C npunstuem Koncrtutynuum THP 1941 r. u YronoBHoro konekca
THP Toro >xe roga KOJWYECTBO HOPM, CBSI3aHHBIX C SKOJIOTMYECKUMHU
HapyIlIEHUSAMH, YBEIMUMUIOCH TI0 CPABHEHUIO C MPEAbLAYIIUMU. Tak, 3KO-
nmormdeckuMu TpectyruieHussMu B THP Oputn mpusHaHBI: pa3zpaboTka
HEJIp 3eMIIM C HAPYIICHHEM YCTaHOBJICHHBIX INPABIII, PHIOHAS JIOBJS B
pekax ® o03epax, HMCIONMX OOIIerocyIapcTBEHHOE 3HadeHHe, 0e3
HaJUIeKAILEro Ha TO pa3pellieHus, B 3alPETHOE BPeMs, B HEI03BOJIEHHBIX
MecTax JTHOO HETO3BOJCHHBIMH CPEICTBAMH, CIIOCO0AMH W IpHEMaMH;
0XO0Ta B 3alPEIICHHBIX MECTAaX B 3alpellieHHble CPOKH WM Ha 3aIllpeleH-
HOTO 3Bepsl, a PABHO M 3aIPEIICHHBIMHU CIIOCOGAMH .

Takum 00pa3oM, OOMIECTBEHHO-TIONMUTHYECKAE, DKOHOMHUYECCKUE U
KyIbTYpHBIE TpaHC(OPMALIMU B TYBHHCKOM OOIIECCTBE, MOSBICHUE HE3a-
BHCHUMOT0 HOBOTO rocynapcrsa — THP, chopmupoBanm 3akoHomaTenpHOE
obecIiedeHre OXpaHbl IIPAPOJIBL.

! Jy6posckuit B.A. Koncturynun TyBuHCKOW HApOAHOH peciyOInKy // YUeHbIe 3aIUCKH.
Bem. VI. THUSJIN. Kei3era, 1958. C. 282.
? Tam xe. C. 283.
* Tam xe. C. 288.
4 CoOopuuk 3aKkoHOB 1 noctanoBieHui [IpaButenscrBa THP. Keibir, 1944. C. 228-232.
5
Tam xe. C. 167-1609.
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M.I. Anuzaoe

T'OCYJAPCTBEHHBIE YCJIYI' B POCCUHUCKOHN
®EJIEPAIIMA Y PECITYBJIMKE A3EPBANUJI)KAH

Bo3nukHOBeHHE B HayKe aJMHUHHCTPATHBHOrO IpaBa M B 3aKOHOAA-
tenbcTBe Poccnm m AzepbaiipkaHa TepMHUHA «TOCYIApCTBEHHAS YCIIyTay
OTpakaeT U3MEHEHHE CYIIHOCTH B3aMMOOTHOILIEHUH rocyIapcTBa U Ipak-
JaHWHA W TOAYEPKUBAET, YTO TOCYAApPCTBO MOXKET M JOJKHO HCIIOJIB30-
BaTh HE TOJBKO METOMABI MPHUHYXICHUS, HO W WHBIE, Ooiee AeMOKpaTHd-
HEBIE, 2 (heKTUBHEIC U COBPEMEHHBIE METO/IHI, OCHOBAHHBIE Ha MTAPTHEPCTBE
MyOJIYHBIX U YaCTHBIX MHTEpecoB. B Xome amMuHHCTpaTHBHON pedopMbl
B Poccun Opui BRIIENEHEI TpH B (PYHKINHA (enepatbHBIX OPraHoB HC-
MOJTHUTENIFHOM BJIACTH — IPAaBOYCTAHABIMBAIOLIME, PaBOIPUMEHUTENb-
HBIC U (YHKOUH MO OKA3aHUIO YCIYT W YIIPABICHUIO TOCYIapCTBEHHBIM
umyniectBoM. Umenno B Ykase [Ipesunenta PO Ne 314 ot 9 mapra 2004 r.
«O cucreMe u CTpyKType (hemepanbHBIX OpPraHOB HCHONHUTEIBFHOW BIIa-
cTH» OBLIO BIIEPBBIC BBEICHO MTOHATUE «TOCYAAPCTBEHHAS YCIIyTaY.

B 3TOM HOpMaTHBHOM MPABOBOM AKTE BIIEPBBIE MOBBILIEHUE KAYECTBA
U OCTYITHOCTH T'OCYJapCTBEHHBIX YCIYT OBLIO MPU3HAHO T'OCYJapCTBEH-
HbIM npuoputeroM. B 2007 r. B Poccum BmepBble MOSBHINCH MHO-
ropyHKIMoHaNbHbIE HeHTPEl (MDLI).

B Asepbaiimkane M®L] BO3HHKIN HECKOIBKO MO3KE, HO CpPaBHH-
TENbHBIN aHaJN3 UX JEATENbHOCTH MO3BOJSET YTBEPXkIaTh, YTO OHH pa-
6oratot 6onee 3 dexruBHO ueMm B Poccun.

B A3sep0Oaiimkanckoil PecryOnmuke Ui opraHU3alid HCIOIb30BAHUS
AIIEKTPOHHBIX YCIYT IO IPUHIIHITY «SIUHOTO OKHAY», TOBBIIICHHUS UX d(¢-
¢dextuBHOCTH 23 Mas 2011 1. 661 mpuHAT YKa3 [Ipesunenta AsepOaii-
mkaHckoi PecrryOnmmkm «O HEKOTOPHIX Mepax B OONAacTH OpraHW3aluu
OKa3aHUs TOCYyIapCTBEHHBIMH OpraHaMU 3JIEKTPOHHBIX YCITyT».

Ha ocHoBanuu «I'ocyaapcTBEHHOH mpOrpaMMbl IO Pa3BUTHIO CBS3U U
WHPOPMAIIMOHHBIX TEXHONOrHH B AsepOaiikaHckoil PecmyOnmke Ha
2010-2012 roxms! (OnekTpoHHBIA A3epOaifkaH)», a TaKkKe APYTHX HOP-
MaTHBHO-IIPABOBBIX aKTOB, MPUHSATHIX B CBS3H C Pa3BUTHEM HH(OpMAIIH-
OHHBIX ¥ KOMMYHHKAIIMOHHBIX TEXHOJIOTHH, c(hOPMUPOBAIACH ITPABOBAs
0a3a B 00JacTH OKa3aHWS OpraHaMH TOCYIAapCTBEHHOH BIIACTH Hacele-
HUIO AJIEKTPOHHBIX YCIIYT.
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brimu ycTaHOBIIEHBI TIepedeHb M BUABI TOCYAAPCTBEHHBIX YCIYT, Mpa-
BHJIa MX OKa3aHWS 1O KOHKPETHBIM cdepaM, Co3/IaHbl B O(HIMATHHBIX
HH(POPMAIIMOHHBIX HHTEPHET-pecypcax CICIUaNbHbIC Pa3/Ieibl DIICK-
TPOHHBIX YCIIYT, 00ECIeUeH MPUEM B DIICKTPOHHOW (hopMe 3asBICHUHA H
HEOOXOUMBIX JOKYMEHTOB I'pak/IaH.

HecMmoTps Ha TO YTO TIOHATHE MYOJHUYHOH YCIYTH JIGKHT B OCHOBE
KOHIICMIIMKA peOpMUPOBAHUS TOCYIAPCTBCHHOIO YIPaBJICHUs, OpraHu-
3aI[MOHHO-TIPABOBOM  MEXaHW3M TPEAOCTaBICHUS TOCYNapCTBEHHBIX
YCIyT HE SBIACTCS CHOPMHPOBAHHBIM M JOCTATOYHO HMCCIICIOBAHHBIM.
B To ke BpeMst azepOaiipkaHCKas Hayka aJMAHUCTPATHBHOTO IMpaBa JI0-
CTaTOYHO MOAPOOHO OMUCHIBAET CYNTHOCTH YIPABICHHS IO MPEI0CTaBIIe-
HUIO TOCYJApCTBEHHBIX YCIIYT, YTO JENAeT IeIeCO00pa3HbIM H3yYCHHE
JTAHHOTO OIBITA M €r0 WCIONB30BAHHE B MPAKTHYECKOW MEATEITHHOCTH
OpraHoB HUCHOJMHUTENBHOU Biactu Poccuiickoit @eaepanum.

Haunbomnee BakHBIM ¢ TEOPETHYECKOW W MPAKTUUECKOW TOYKH 3PCHHUS
SIBIIACTCA BBIJICTICHUE OCOOCHHOCTEH TOCYIapCTBEHHOI'O YIPABJICHUS IO
MPEOCTABICHUIO TOCYIaPCTBEHHBIX YCIIYT, KOTOphIe HEOOXOIUMO YUHThI-
BaTh MPH MPABOBOM perlaMEHTAIMX MPaB U 00SI3aHHOCTEH Kak CyOhEeKTOB,
OKa3bIBAIOIINX TOCYIAPCTBEHHBIE YCIYTH, TaK M UX TTOTydaTeNe yCITyT.

[To ypoBHIO OpraHW3aIM¥ MPEIOCTABICHUS TOCYAPCTBEHHBIX YCIYyT
Poccuiickas ®Deneparnus HaXOAWTCS HAa OJHOM YpPOBHE C Pa3BUTHIMU
CTpaHaMHU, B TO ke BpeMs B AszepOailipkaHckoi PecryOnuke 1ocTaToOYHO
3(¢(GEeKTUBHO W KA4YEeCTBEHHO OCYIICCTBISCTCS JEATEIBHOCTh MHO-
ro()yHKITHOHAIBHBIX IEHTPOB, YK€ HAKONMWBIINX 3HAYUTEIBHBIH OIIBIT,
KOTOpBIX ObLT OBl MHTEpeceH Poccutickoit dexeparum.

[IpoGnema mnpemocTaBieHHsS TOCYJAPCTBEHHBIX YCIYr JOCTATOYHO
IIMPOKO HccieaoBaiach kKak B Poccuu, Tak u B AsepOaiimkane. Ho 3Ha-
YUTEIbHOE YHCIIO MCCIACTOBAHMIA OBLIIO OCYIIECTBICHO SKOHOMUCTAMH H
TIPEICTABUTEIISIMU HAYKH YIIPaBIIEHUS HApOIHBIM X03s1icTBOM (B Poccum
sT0 HaywyHas crnenuanbHocTh 08.00.05 — skoHOMHKa ¥ ympaBlieHUE
HapOJTHBIM XO3SHCTBOM).

Cpenu poCCHIICKHX YUEHBIX-aMAHUCTPATHBICTOB JTIOPEBOIIOIIMOHHOTO
7 COBETCKOT'O TIEPHOJIOB, HAIIIMX COBPEMEHHUKOB, BHECIITUX 3HAYUTEILHBIN
BKJIaJl B pa3paboTKy mpobiiembl, cieayeT BoiiemuTh H.E. AHapeeBckoro,
I''B. Atamanuyka, [I.H. baxpaxa, K.C. bemsckoro, A.W. Emmcrparosa,
C.A. KaszeBa, IO.M. Koznmora, HM. Kopkynosa, b.M. Jlazapesa,
H.I'. Camumeso#t, B.JI. Copokuna, KO.H. Crapunosa, N.T. Tapacosa,
10.A. Tuxomuposa, B.A. FOcynosa, LI.A. fIMmonsckoit u ap.
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Cpenu yd4eHBIX-aIMUHHUCTpAaTHBHCTOB PecryOmmkm A3zepOaitmxaH,
KOTOpBIC HCCICOOBANIH MPOOIIeMy MpPeIOCTaBICHUS TOCYAApCTBEHHBIX
YCIyT, CTOHUT BBIACTHUTH TPyAbl D.A. babaesa, 3.3. 3eftnanosa, U. Kepu-
MoBa, 3. D¢ baroBa u ap.

Crnemyer OTMETHTB, YTO OONBIIMHCTBO PabOT MO mpoldiieMe IMpero-
CTaBIICHHUSA TOCYIApCTBEHHBIX YCIYT OBLIO, KaK MpPaBWIIO, OIPAaHHYCHO
mpefenaMu OTHOW cdepsl TOCYIApPCTBEHHOTO YIIPABICHHS, HAIpUMeED,
00pazoBaHus, 3APABOOXPAHECHUS U T.J., B CBS3U C U€M MHOTHE ACHEKTHI
OpraHM3alyy MPeloCTaBICHUs TOCYAaPCTBEHHBIX YCIYr OCTAlOTCS MOKa
HEZO0CTaTOYHO U3YUYEHHBIMHU.

Cpenu qucCepTAIIMOHHBIX MCCIEIOBAHHUN IO MpoOJieMaM MPeaoCTaB-
JEHUs TOCYIHAapCTBEHHBIX ycIyr B Poccum 0co00 BBIACTSIOT PabOTHI
JI.B. becyacTHOBOM «AIMHMHHUCTPAaTUBHO-IIPABOBOE PETYJIMPOBAHHUE TOC-
ynapctBeHHbIX ycinyr» (Capatos, 2008 r.) u A.®. BacunbeBoil «Anmu-
HUCTPAaTUBHO-TIPABOBOE PETYIUPOBAHNE MyOMHMYHBIX yCIyT B ['epMaHum
u Poccum: cpaBHUTENRHO-TIpaBoBOi aHamu3y»  (Cankt-IlerepOypr,
2009 r.). 3amernmM, 9To 00€ 3TH pabOTHl OBUIM HAmMWCaHBI OoJiee AECATH
JIeT Ha3al, 3a MpOoLIeAIIne Tofbl MHTEHCHBHO Pa3BUBANacCh U OTPACIb
aJMHUHUCTPAaTUBHOIO MpaBa — KaK HaykKa, TaK M 3aKOHOJATENBCTBO, a
TaKXK€ COBEPIICHCTBOBAIUCH (OPMBI W METONBI TOCYIapCTBEHHOTO
VIIpaBIICHHS, YTO MO3BOIIET CKa3aTh O HEOOXOAUMOCTH HOBBIX HCCIIENO-
BaHHWH B paccMaTpHBaeMoii chepe.

Uro e KacaeTcsi CpaBHUTENBHOIO aHaJM3a POCCHHCKOTO u azeplaii-
JDKaHCKOTO OIBITa OKa3aHWS TOCYIapCTBEHHBIX YCIYT, TO TaKue paboThI
MOKa OTCYTCTBYIOT.

A.JI. Kaoemosa

K BOIIPOCY Ob U3JAHUU AIMUHUCTPATUBHbIX
HOPMATHUBHBIX ITPABOBBIX AKTOB OPI'TAHAMUA
T'OCYJAPCTBEHHOM BJIACTH, HE BXOIAIIIUMHA

B CUCTEMY OPI'AHOB
UCHOJHUTEJIbHOM BJACTH P®

o o o 1
AI[MI/IHI/ICTpaTI/IBHI)II/I HOPMATHWBHBIM IMPABOBOU AKT B COBPEMCHHBIX
peaIAX roCyaapCTBECHHOI'O YIPABJICHUSA MPEACTABIIACT coboit OJWH H3

1 o
I[anee — IIPpaBOBOU aKT.
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BOXKHEUITMX WHCTPYMEHTOB TOCYAAapCTBAa B TPOIIECCE PETYIUPOBAHUS
00IIECTBEHHBIX OTHOIIECHUN.

B pakax mccnenoBaHus MPaBOBOTO akTa Kak (hOpMbI TOCYIapCTBEHHO-
T'0 yIpaBJIeHUs oOpamnaeT Ha ceOs BHUMaHUE CYIIECTBCHHBIN IS TCOPHH
W TPaKTHKH BOMPOC O Kpyre CyObEKTOB, KOTOPHIMA MOTYT H31aBaThCs
mpaBoBbie akThl. OOMIETPU3HAHO, YTO TOCYJIAPCTBEHHOE YIpaBJICHUE B
(hopMe MPaBOBBIX aKTOB MOXET OCYIIECTBIIATHCS MCKIIOUUTEIBHO CyOh-
eKTaMH IyOJUYHOrO YIPABJICHHSI, IMOCKOIBKY MPABOBOH aKT COJIEPIKUT
IOPUINYECKU BJIACTHOE BOJEU3BSBICHUE, PACHPOCTPAHAIONICECS Ha He-
ONpeNeNCHHBINA KPYT JIULI.

CornacHo mpeyiaracMon KI1acCU(pHKAIUH ITPABOBBIX aKTOB T10 CYOBEKTY
MyOJMYHOTO YIPaBJICHUS, IPUHIBIIEMY aKT, MOXKHO pa3/IeUTh MPABOBHIC
akThl Ha akThl [Ipesnaenta Poccuiickoit denepannu, aKTbl OPraHOB UCIIOMN-
HUTENBHOW BJIACTH U aKThl HHBIX OPraHOB TOCYIAPCTBEHHOM BIIACTH.

OTAEIBHOr0 PacCMOTPEeHHs TpeOyeT MO3UIUSA HEKOTOPBIX aBTOPOB O
TOM, YTO CYOBEKTOM HM3/IaHHUS IIPABOBOI'O aKTa MOXET OBITh TOJBKO OpraH
MCTIONHUTENBHON Bractu'. Ha Harm B3MJISI], TAKOM MOIXOJ HE OTpa)Kaet
BCEro MHOr000pa3us MPaBOBBIX aKTOB W HE YYHUTHIBAECT MOJTHOMOYHMHA Ha
OCYILIECTBJIIEHUE MOA3aKOHHOIO HOPMAaTHBHO-IIPABOBOTO PETYIHPOBAHUSA
OpraHaMu UHBIX BETBEW rOCYJapCTBEHHON BIIACTH.

BecciopHo, HanOONBIIMH 00bEM MPABOBBIX AKTOB MPUHUMAETCS Opra-
HaM{ HCIOJHUTEIBHON BJIACTH, OJHAKO MO PSAy BOMPOCOB, TAKHE AKTHI
MOTYT H3JaBaThCs M UHBIMH CYOBEKTaMH MyOIHYHOrO yrpaBiieHHs. Tak,
yka3sl [Ipesunenta Poccutickoit denepanyy 00J1aIal0T 0OCOOBIM CTaTyCOM,
OJIHAKO 1O BCEM CBOUM MPU3HAKAM OTHOCSTCS K IPABOBBIM aKTaM.

HopmoTBOpUYecTBO OpraHoB TrOCyIapCTBEHHOW BIAcTH, HE OTHOCS-
IIUXCSA K WCIIOTHHUTENBHON BETBH TOCYJIapCTBEHHON BIAacTH, O0YCIIOBIIE-
HO OOBEKTHBHOH HEOOXOJUMOCTHIO B IOA3aKOHHOM PEryJIHpPOBaHHUH
OOJIBIIIMHCTBA Cep OONIECTBEHHOW JKHU3HH. B 3TOH CBs3M ocylecTBiie-
HHUE aJMUHHCTPATHBHOIO HOPMOTBOPYECTBA IO OrPAHUYEHHOMY KPYTy
BOIPOCOB BO3MOXKHO B paMKax JIt000H BETBH rOCYIapCTBEHHON BJIACTH.

W3nmanne mpaBOBBIX aKTOB OpraHaMH CyAeOHOW BJACTH CBS3aHO C
HEO0O0XOMMOCTBI0 KOHKPETHU3AIMH Ha TOJ3aKOHHOM YPOBHE IMOJIOKECHHH

1 .

Cwm. nanpumep: Ymanckas B.I1. TlpaBoBble aKkThl OPraHOB HCIOJHHUTEIBHOW BIIACTH:
cucreMusld mogxon. M., 2015. C. 37; KamynnmkoBa H.I'. TeopeTmueckme acmeKThl
aJMUHHCTPATUBHO-IIPABOBBIX aKTOB yIpaBJeHus // AIMUHUCTPATHBHOE [IPAaBO M IPOIIECC.
2016. Ne 3.
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3aKOHOJATEILCTBA 00 aJIMUHUCTPATHBHOM YCTPOWCTBE CYACOHBIX Opra-
HOB, O CTaTyce CyJiel, O TPOTUBOACUCTBHY KOPPYIIIHH.

3akoHom Poccuiickoit @enepanuu or 26 wmions 1992 r. Ne 3132-1
«O cratyce cyneit B Poccuiickoit @enepanuny ONpenenseTcss TOBOJIBHO
OOIIMPHBINA KPYT BOMPOCOB, IO KOTOPHIM BBICIIHE CYAeOHBIC OpraHbl MO-
TyT IPUHUMATh MIPABOBHIC AKTHI.

Tak e mpaBoM U3JaHUs MPABOBBIX aKTOB oOmamaer Bcepoccuiicknit
cwe3n cyaen Poccniickon denepanuu, KOTOPEIM, K IPUMEDPY, YTBEPKIECH
Kogexkc cynetickoit aTukm.

Cynebnsrit nemapramenT npu BepxoBrom Cyne Poccuiickoit denepa-
LM OCYIIECTBIISET HOPMATHUBHO-MPABOBOE PETYIUPOBAHUE IO BOIIPOCAM,
BXOZSAIIUM B €r0 KOMIETEHIHIO, T.€. U3Ja€T NPABOBBIE aKTHI B IEJSIX CO-
3IaHUS YCIIOBHH, HEOOXOMUMBIX JIJIS CyJeOHOM NesITeNbHOCTH CyI0B 00-
e FOPUCITUKINN M apOUTPaXKHBIX CYJOB, a TaKXKe IO €€ KaJpPOBOMY,
OpPraHHU3AIMOHHOMY M PECYPCHOMY 00CCIICUCHHIO.

[TomoOHBIE aKTHI OTBEYAIOT BCEM MPHU3HAKAM MPABOBBIX aKTOB W TPH-
3BaHbl CIIOCOOCTBOBATh TOYHOMY W €IMHOOOPAa3HOMY HCIIONHEHHUIO Tpe-
OOBaHUI1 3aKOHOIATEIILCTBA HA TIPAKTHKE.

3akoHOaTENbHBIE (TIPEICTABUTENBHBIC) OpPraHbl TOCYIAPCTBEHHOMN
BJIACTH, KOTOPBIE MPEUMYIIECTBEHHO PEATU3YIOT CBOM HOPMOTBOPUECKHUE
MOJTHOMOYHA B BHJI€ 3aKOHOB, HE JIMILIECHBI MPaBa HA U3JaHUE MOA3aKOH-
HBIX MPABOBBIX AKTOB IO HEKOTOPBIM BOMPOCaM, TPEOYIOIIMM aJIMUHH-
CTPaTUBHOIO HOPMATHUBHO-NPABOBOro perynupoBanus. [Ipumepom mo-
JIOOHOTO aKTa MOXeT ciykuTh Permament ['ocynmapcrBennoit Jymer Oe-
nepanbHoro Codpanus Poccuiickoi <I>ez[epau1/n/11.

Kpome Toro, cymiecTByroT CyOBEKTBl TOCYIapCTBEHHOTO YIIPaBIICHUS,
KOTOpPBIE HAJEIECHBI UCIOIHUTEIBHO-PACIIOPSIIUTEIBHBIMU TOTHOMOYUSA-
MH, U B TO )K€ BpeMs HE OTHOCSTCSA K CUCTEME OPraHOB HUCHOTHUTEIbHOU
BracTH. TakuMu cyObeKTamH, Hampumep, sBisAtoTcs CyeTHas manata
Poccutiickoit ®eneparnuu u L{enTpanpnsiid 0ank Poccutickont denepanym,
Y KOTOPBIX €CTh MTOJIHOMOYMS HAa U3IaHUE MPABOBBIX aKTOB IO BOMPOCAM,
BXOJISIIIUM B UX KOMIIETECHITHIO.

N300uare mpuMepoB MPaBOBBIX aKTOB, M3/1aBaEMbIX OpPraHAMH TOCY-
JIapCTBEHHOW BJIACTH, HE BXOJAIIMMH B CUCTEMY OPraHOB MCIIOJTHUTEb-
HoOii Biacth Poccuiickoii ®esepaliu, MO3BOISIET CHIENaTh BHIBOA 00
OMMOOYHOCTH MHEHHS O TOM, YTO CyOBEKTaMH MPHHITHS MOA3aKOHHBIX

"C3PO Ne 70116 despaist 1998 1., c1. 801.
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HOPMATHBHBIX MPABOBBIX aKTOB MOTYT OBITh TOJBKO OpPTaHbl WCIIONHH-
TEIbHOM BIACTH.

Bwmecre ¢ Tem cnemyeT OTMETHUTD, UTO B HACTOSIIEE BPEMSI CYIIIECTBY-
FOT 3HAYHTENbHBIC MTPOOETBI B PerilaMeHTAUN aJIMUHUCTPATUBHBIX IPO-
LIeIyp, CBA3AHHBIX C OCYIIECTBICHHEM HOPMOTBOPUYECKON NEATEIbHOCTH
OpraHaMu TOCyJapCTBEHHOU BJIACTH, HE OTHOCSIIUMUCS K UCHOTHUTEIb-
HOM BETBH T'OCYJAPCTBEHHOW BIACTH, MOCKOJIBKY Ha YKa3aHHBIC OPraHbl
He pacmpocTpanstorca [IpaBuna mOATOTOBKM HOPMATUBHBIX MPaBOBBIX
aKTOB (helepaabHBIX OPl“aHOB WCTIOTHUTENFHOW BJIACTH W UX TOCYyIap-
CTBEHHOU pEruCTpalui .

B aTOl CBsI3W OOHApyXKHBaeTCsS OCTpas HEOOXOMUMOCTH B EIHHOM
HOPMAaTUBHO-TIPABOBOM PETYIUPOBAHUA HOPMOTBOPUECKOH NEATEIBHO-
CTH Ha YpOBHE 3aKOHOJATENbCTBA. [IpuHATHE QenepanbHOro 3aKoHa, Mo-
CBAIICHHOTO YKa3aHHBIM BOITPOCAM, IMO3BOJIAJIO OBl BEIBECTH HOPMOTBOP-
YECTBO HA KAYECTBEHHO HOBBII YPOBEHB Pa3BUTHS IyTEM CUCTEMHOHU pe-
IIaMEHTallid WHCTUTYTa HOPMAaTUBHBIX MPaBOBBIX akTax. [lo Hamemy
MHEHUIO, YpPEryJIupOBaHUE HOPMOTBOPYECKOrO MpOIECCa Ha 3aKOHOJa-
TENBHOM YPOBHE SIBJICTCS CAMHCTBEHHBIM CIIOCOOOM YCTaHOBJICHHS
€IMHBIX MPaBHJI pa3pabOTKH, YTBEPXKACHUS, BCTYIJICHHS B CHJIY, H3Me-
HEHUS ¥ OTMEHBI HOPMATHBHBIX INPABOBBIX AKTOB BCEMH CyOBEKTaMH
TOCYJApCTBEHHOTO YIPABIICHHUS.

! Tlocranosnenue [IpasurensctBa Poccuiickoit denepanuu ot 13 aBrycra 1997 r. Ne 1009
«O6 yrtBepxnenun [IpaBui MOATOTOBKM HOPMATHBHBIX IIPABOBBIX AKTOB (helepalbHBIX
OpPraHoB HCIHOJHHUTEIBHOM BJIACTM W HUX TOCylapcTBeHHO# perucrpauun» // CIIC
Koncynbrant Ilioc.
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KOHCTUTYLHHNOHHOE
N MEXIYHAPOIHOE ITPABO

M.A. Mumiokos

120 JIET T'OCYJAPCTBOBEJIEHUA
B TOMCKOM YHUBEPCUTETE'

KOGuneii — Bcerga MOCTOHHEII TOBOJ IOTOBOPHUTE O TOM, YTO CIEIaHO
KOJUIGKTUBOM KadeIphbl, KaKOBBl €¢ HayJYHbIe AOCTIDKEHHS. U 00 3TOM
MHOTO CKa3aHO B ATH JHU. Sl XOTeN MOAETHUTHCS MBICISIMHE, B OOJBIICH
Mepe o0palieHHBIMH B OyyIiiee.

Kak m3BecTHO, HamM camble MEpBHIC MPEINIECTBCHHUKN Ha Kadeape
(a oHa 3a MHOTHE rofIbl UMEHOBAJACh MO-pa3HOMY U IIpeTepreBana Heoa-
HOKpaTHBIC TpeoOpa3oBaHUs — OOBCHUHECHUS W Pa3lIeNCHUsS) BKYyIE C
YUeHBIMH ApyTuX Kadenp eme B 1898—1922 rr. co3mamu HeMalo TPyHOB
(yHIaMEHTAIBHOTO XapaKTepa B 00JIACTH TOCYIapCTBOBEIUECKOTO [IUKIIA
JUCLUMIUIMH U MEXIyHapoJHoro npasa. Hepeako BOMpOCH 3THX HayK B
TOW WJIM MHOW Mepe 3aTparuBaJluCh U B MEXIUCUUIIIMHAPHBIX HCCIEN0-
BaHUX, ITOCBAIICHHBIX UCTOPHKO-TEOPETUICCKIM U (PHIOCOPCKUM TPO-
OleMaM TrocymapcTBa M IpaBa, SKOHOMHKE W IOIUTHKE, B TOM YHCIE U
CHOHpPEBEICHUIO.

U Hano oTMETHTH, UTO HAYYHOE TBOPUECTBO MPOPECCOPOB I0pUANUC-
ckoro (akympreta M.A. Peiicaepa, 1.M. MamiHoBckoro, 1.B. Muxaii-
noBckoro, H.51. HoBombOeprckoro, I1.M. Boraeeckoro, M.H. Cobornesa,
M.U. boronemnosa, B.A., I1.1. JIamenko, C.U. Connnesa, B.A. Ynsaui-
koro, H.H. Kpasuenxo, I'.I'. Tenms6epra, H.H. Posuna u npyrux Hamuio
MupoBoe npusHanue. U y Hac B Poccun BO MHOTMX YHUBEpPCUTETaX, B
TOM uuciie B TOMCKOM, HCTOPUKH, SKOHOMHUCTHI, (PUIOCO(HI, ICHXOIOTH
U IPEACTaBUTENN APYTHX TYMaHUTAPHBIX JUCLHUIUIMH YIENAI0T HEMalloe
BHUMaHHE U3YYEHHUIO TEOPETHUUECKOro Hacleausl 3TUX yueHbIX. B ropuc-

! Tesuch noknana na «KPYTJIOM CTOJIe» Kaeapsl KOHCTUTYIHOHHOTO M MEXKAYHAPOIHOI O
mpaBa IOU TI'Y B pamkax Bcepoccuiickoii Hay4YHO-IPAKTHYECKOH KOH(DepeHInu
«¥Opunnueckas Hayka u oOpa3oBanue B CHOMpPH: TpaAUIIMK ¥ HHHOBAILIMHUY, IOCBSIIEHHON
120-neruro ropuandeckoro oopazoBanus B Cudupu. 25 oxtsi6pst 2018 ., r. Tomck
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MPYICHIINN JIUIIb B MOCIEIHNE ACCATUICTHS OOpAaTHINCh K WX TPYAaM.
Oco0eHHO ATO 3aMETHO B O0JIACTH TEOPUH M MCTOPUH TOCYAAapCTBa H IIpa-
Ba, ICTOPUH MPABOBBIX YYEHUH, MEXIyHAPOIHOM IIPaBe U B MEHBILIEH cTe-
MIeHN — B KOHCTUTYIIMOHHOM M (PUHAHCOBOM IpaBe (XOTs Ha 3ape XX B. HA
3THX Kadeapax pa3padaTHIBAINCh MHOTHE TEOPETHICCKIE MTPOOIEMBI HKO-
HOMHUKH, a TAKXKE BOIIPOCHI HAJIOTOBOH M OFODKETHOM MOJUTHKH).

Ecmm sxe oOpaTuThCs K TeMaTHKe Harreil kadeapsl 3a MOCIeAHIOK eT-
BEPTh BEKa, TO MOXKHO YOEIHUTHCS, UTO TOIBKO B ITOCIEAHIE TOIBI MBI CTa-
JH YACNSATh BHUMAaHHUE U3yICHHUIO OOraTeHIIero HayqHoro U MPaKTHYECKO-
ro ombita mpodeccopa M.A. Peiicaepa. B nagame 2000-x IT. mOSBHIACH
uHTepecHas padora A.M. bapHamioBa, ocHOBaHHAs Ha MCCIEAOBAaHUN TPY-
JIOB MACTUTHIX YUEHBIX-MEXTyHapoaHuKoB B.A. Ymsauikoro, H.H. Kpa-
BucHKO, II.M. boraesckoro. Bot n Bce. MHe MOTyT BO3pa3HuTh, 4TO MpPEa-
MIPUHATHIE, J1a ¥ TpeANprUHIMaeMble UCCIeI0BaHHUs HBIHEIIHUX Mpernoja-
BaTeNell HU B Koeil Mepe He 3aTparmBaioT TEX MPOOJIeM, KOTOPBIMU OBLTH
«OTATOLIEHBD YUeHbIE MEPBBIX ABYX NECATHIICTUH MPOIIJIOro BeKa.

JapaiiTe TOCMOTpHM, TaK JH 3T0. AHaImU3 Bcero Onbimorpaduyecko-
TO MaccHBa TPYAOB Kadenp ropuandeckoro gaxynbrera Mmmeparopcko-
ro ToMCKOro yHUBEpCUTETa, KacaroIIErocsi TEOPETUKO-UCTOPUYECKOTO U
rocyJapcTBOBEIUECKOr0 LUKJA AUCHUIUIMH, MEXIyHApOJHOIO IpaBa,
HaYMHAsI OT MOHOTpauii ¥ YIeOHUKOB U 3aBepIIasl CTaThsIMUA B OHOIHO-
rpauecKux CIIOBapsX W Tra3eraX, MO3BONSET YKa3aTh HEKOTOpPBIC
HaIpaBIICHHS, OBIBITNE TPEAMETOM HCCIIEIOBAHNS YICHBIX TOTO BPEMEHH
B 00JIaCTH TEOPHH TOCYIapCTBEHHOrO mpasa. Cpeln HUX: OCHOBHEIEC TIO-
HATUS O mpaBe U rocynapctBe (M.A. Peiicuep, U.A. MaJIHHOBCKHﬁ)l;
cucreMa opuanyeckux Hayk (M.B. Muxaiinosckuit, B.H. Oxonumckuii);
BONPOCHl METOJOJOrMM B rocynapcrBoBeneHun (M.A. PelicHep,
B.I'. KamOypoB); yuenne o Koucrurymuu B Poccum (M.B. Muxaiinos-
ckuit, M.A. PeiicHep); nmonstue nmpaBoBoro rocynapctsa (M.A. Peiicuep);
Y4€HHUE O BJIACTH M OpraHusauus Bcepoccuiickoil Bnactu (M.M. Anocos,
C.I1. Mokpunckwmit); ¢popmsr paBnenus (I'.I'. Tenp0epr); Hapon u BIacTh
(U.A. Manunosckuil); cysepenurer rocyaapcrsa (C.M. Xusaro); rocy-
JapcTBO W IIEPKOBb, TpaBO  CBOOOTHOTO  BEPOHCHOBEIAHUS
(M.A. Peiicuep, I1.A. Ilpokomes, U.U. Anocos, b.I1. BanoB); obmie-
crBennsle knaccel (C.H. ConnueB); cratyc kpectbsiH (M.A. ba3anoB);

1
Jlanee B ckoOKax — MHHIOUAmBI M (aMmwmu IpodeccopoB JMOO MPHUBAT-IOLEHTOB
ropuandeckoro dakynperera UTY.
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nonmutraeckue maprun (M.A. basanos, M.H. Co6ones, 1.11. AHocoB,
C.I1. Mokpunckuit); mpaBo nerurmit (M.A. MamuHoBCKHii); cBOOOIA
cioBa u nedatw, nensypa (H.S. HoBombeprckuit, H.H. Po3un, B.A. Yis-
HUIIKWK); u3bmparenbHoe mpaBo u ero npuHOunsl (M.H. Cobones);
yupenutensHas Binacte (M.M. Anocos, C.II. MokpuHCKuii); HaponHOe
npeacTaButenbeTBO (A.M. ['opoBieB); cyneOHast BIAcTh U CTAaTyC CYIOB
(U.A. bazanoB, C.II. Mokpunckuii, H.H. Po3un); cyn mnpuCsSKHBIX
(H.H. Po3un); pacxoasl rocyaapcrtsa Ha toctuuuio (M.M. boronenos);
kpecthsiae U ['ocymapcrBennas [yma (U.A. ManmimHOBCKH); 00IIECTBO U
npaButenbcTBO (M.A. ManuHoBcKkuit); 0OOIIeCTBEHHOE MHEHHE U CYX
(H.H. Pozun); cratyc TyOepHCKHX W YE3IHBIX 3€MCKHX YUPEIKICHHMA
(H.S1. HoBombGeprckuit); mpaBoBoe monmoxenne Cubupu B cocraBe Poc-
cun (M.U. Boronenos, B.M. I'puborckmii, H.5l. HoBombeprekuit); mpo-
OJeMBbI 3eMCTBa M MECTHOr'o camoympanieHus B Cubupu (M.A. Manu-
HoBckuit, M.H. Cobones, M.U. Anprmrynep).

Cpenu cOBpeMEHHBIX OAWHHAIIATH HAMIPaBICHNH Cyry00 KOHCTHTYITH-
OHHBIX HCCIIEZIOBaHUI Halei Ka(be;[pml MBI OOHAPYKUM, UTO PSII U3 HUX
OepeT Havallo U3 MePEUNCIICHHBIX BBIIIE JIMHUN Pa3BUTH. DTO — TIIyOOKOe
u3ydeHue MpodieM WUCTOpUH oTedecTBeHHOH KoHcTutymm, rocymap-
CTBEHHAsI BJIACTh U OCOOCHHOCTH €€ OpraHM3alliH, MPOOIEMBI B3aHMOOT-
HOIIECHUS [IEPKBH M TOCYAAPCTBA, IIPABO TPaKIaH Ha oOparieHne, mpooie-
MaTHKa TOCYIapcTBEHHOTO ycrpoiictBa Poccun u ee cyObekToB, m30mpa-
TENFHOTO TIpaBa, TEMAaTHKA KOHCTUTYIIMOHHOTO TIpaBa 3apyOeKHBIX CTpaH
¢ akienToM Ha ['epmanuto, BemkobpuTanuro, @paHnuro u CILA®.

' Cm.: Mutioko MLA., BapnamoB M.A. CraHOBJIeHHE U Pa3BUTHE HICH KOHCTUTYIHOHA-
m3Ma B ToMckoM yHHBepcuTeTe (M3 MCTOpUH Kadenpbl KOHCTUTYLIIHOHHOTO U MEXIyHa-
POAHOTO IpaBa opuandecKoro (paxkyabsrera — FOpuandgeckoro HHCTUTYTa TOMCKOTO rocy-
napctBeHHOro yHuBepcutera). Tomck: UJ] TT'Y, 2018. C. 63-78.

2 Cpasnute ¢ tpynamu 1898—1922 rr.: ['opOyHoB A.B. OCHOBBI rpa)<1TaHCKOH CBOOOMIBI B
Anrmauu. M.: Tumn. T-sa U.JI. Ceituna, 1914. 160 c.; XKuparo C.1. Akanemuueckasi CBo0OO-
Jla B TepMaHCKUX yHUBepcuTerax // BectHuk EBpomnsl. XypHan ucropun, OMUTHKY, JHTE-
patypsl. CII6., 1901. T. 6 [Ku. 11/12, Hos0pb, nekadps]. C. 469-531; Kiumentos I1.C.
MysununansHoe BkeHne B AHrimmu: Jloxuan, uutanesiii B Tomckom IOpuangeckom
obmectBe. Tomck: IlapoBast tumo-nmut. IL.M. Makymmua, 1902. 36 c.; HoBomOGepr-
ckuit H. 5. OcBoboxnenne nedarn Bo Ppanuun, ['epmannn, Anrmnu u Poccun. CII6.:
Tun. «Ileu. Tpyna», 1906. 265 c.; IIpokomes I1.A. Pemurno3nstii kpusuc Ha 3anane EB-
pombl: (Monepuusm): [I1y6xn. neknust yut. B O6mectB. codp. 20 Hos6. 1910 1. B monp3y
006-Ba BcriomorieBanust HepoctaTouHbM cryneHTaM UTY]. Tomck: [lapoBas tun. Opiio-
Boii, 1911. 26 c.; PaeBckuii A.A. 3akonozgarenscrBo Hamoneona III o meyatu. Tomck: T-Bo
«[Teyarns C.I1. SIxoBieBay, 1903. 331 c.; Peiicuep M. A. [Penensus na pa6otsi] E. Temun-
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Omnako B paboTax COBPEMEHHBIX aBTOPOB Kadempsl 1Mo Ha3BaHHOH IPO-
OleMaTHKe HE TONBKO B CTAaThsX, HO M MOHOTpadHsX, OTCYTCTBYIOT, KaK
MIPaBMIIO, TAHHBIE 00 HICIONB30BAaHUN TPYJOB HX YK€ OTHOCHTEIBHO Jaje-
KUX TIPEAIICCTBEHHUKOB B HCCIEAyeMON 007acTH. B CBs3M ¢ 3THM BecbMa
OCTPO CYIIECTBYET HayJIHO-dTUUECKAas IpoOIIleMa IMPHBJICUCHUS CTaBIIETO
«IICTOPHIECCKAM» MaTEpHAIOM Haciemus mpodeccypsl ropummdeckoro a-
KynbTeTa TOMCKOTO YHUBEpCHTETa ISl CO3/IaHUS OYMYyIIMX HAIINX CTATCeH,
KHHT, Y9eOHUKOB, muccepranuil. [ymaro, 4To 3TO mpobiieMa HE TONBKO
Hamelt kadeapsl, (paKyabTeTa, HO U MOJOOHBIX CTPYKTYP IPYTUX BY30B.

Kak ona moxer ObITh pemrena? [Ipekae Bcero, HampammBaroOTCs IBa
JeKANMX Ha IMOBEPXHOCTH MyTH peanm3anin mpodiemsl. [lepBeiii, Oonee
LieJIEHAIIPABJIEHHBIN: CO3IaHKe TPYIOB (B TOM UYHCIIE AMCCEPTALHii) O KOH-
CTUTYLIMOHHO-TIPaBOBBIX, MEXIYHAPOIHO-TIPABOBBIX U APYTUX BO33PEHUSIX
KOHKPETHBIX BBIIAIOIINXCS YICHBIX. Bo-BTOPEHIX, paboTast Hall KOHKPETHOM
CTaTbeil, U3y4aTh U UCIIOIb30BaTh METOIOJIOTUYECKUI U coepKaTeNbHbIN
MOJXOJ] K aHAJOTUYHON JHO0 CXOAHOU MpoOIeMe TeX BBINAIONIMXCS yde-
HBIX, KOTOpBIE YK€ CTaJIM JIET€H0/ HAlllero YHUBEPCUTETA.

U A. Kpasey

TEJEOJOTMYECKUA KOHCTUTYIIUOHAJIU3M
N YYPEJUTEJIbHASA BJIACTD
B YCJIOBUSAX I'VIOBAJIN3AIINN

KonctutynnonanusM M TeNeosorusi — B3aUMOCBSI3aHHBIE KOHIIEMTHI,
KOTJa peyb MJET O LEeNsX, 3a/adaxX U HalpaBlIEHUSAX KOHCTUTYLHOHHO-
MIPaBOBOr0 PEryJIMPOBAHUS, O 3aKPEIUIEHUH B JACUCTBYIOLIEH KOHCTUTY-
UM CTPaHBI [eNeH pa3BUTHS IMPaBOBOW CHCTEMEI, TOCYIapcTBa U 00IIe-
cTBa, 00 oOOecleueHNH BaKHEHIMMX KOHCTHUTYIHOHHBIX IEHHOCTEH M
MPaBOBEIX ()OPM COTTIACOBAHMS W TApPMOHHW3AIMH Pa3IMYHBIX OTpacIieH
npaBa . KOHCTHTYIIMOHAN3M | TII00aNM3anus B3anMOICHCTBYIOT, W O~

KoBCKOTO «[ ocynapcrBeHHOe moJoxenne penuruii Bo @pannuny», B. Cokxonosa «l'ocy-
JIapCTBEHHOE IOJIOXKeHUe penuruil B ['epmanumn» // Bectnuk npasa: XKypnan Opunuue-
ckoro obmiectBa npu Wmmeparopckom IlerepOyprckom yamBepcurere. 1899. Ne 4. Am-
pems. C. 193-205; K pedopme rocynapcrBenHoro yerpoiictBa Poccun. Brim. 1: Cuctemsr
n3buparenpHoOro npasa 3anangHoii EBpornsr u CeBepo-Amepukanckux CoenuHeHHbIX 1ITa-
toB. Crathu u3 Handbuch des Oeffentlichen npod. I'. MapkBapacena / mep. mog pef. u ¢
Beryi. ct. M. CoboneBa. CII6.: Uzn. ['maronesa, 1905. 372 c.

! Kpasen M. A. KOHCTHTYLIHOHHOE IPABO W TENCOIOrHS: PEAMET U METOJ| METAOTPACIIH,
cdepbl KOHCTHTYHHOHAIM3ALUM M MEXKOTPAciIeBOH rapMoHu3anuu // AKTyaibHbIE
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HUM U3 TIPOSIBICHUH TI00aTM3alUyl SBISIFOTCS B3aWMOCBS3aHHBIC TEH-
JIEHIIMM MHTEPHALMOHAIN3AUN KOHCTUTYLIMOHHOTO MpaBa U KOHCTHUTY-
IHOHAIM3AIME MEKIyHApoxHOro mnpaa’. TepMHH «KOHCTHTYIHOHA-
JIU3M» BEIET CBOIO POJOCIOBHYIO OT KOHLIETIIUHU MUCAHOM KOHCTUTYLUH,
KOTOpasi o0iamaer BEpXOBEHCTBOM B CHCTEME HAIIMOHAIBLHOTO IMpaBa U
BBICILIEH IOPUINYECKON CHIION B ME€papXUHU MCTOYHHUKOB OTEUECTBEHHOI'O
mpaBa. B coBpeMEHHOM ITyONHYHOM IpaBe TEPMHUH «KOHCTHTYIIMOHA-
JU3M» YaCTO BO3HUKAET MpU OOCYKICHUU OTHOIICHUH MEXKIY Tocynmap-
CTBEHHOU BJIACTBIO, TPAaBOM, JIEMOKPATHEH U COXpaHEHHEM JINOEPATbHBIX
LEHHOCTEHi, HO OH HCIIONB3YETCs B ITHPOKOM CIIEKTPE 3HAUCHMIL.

Teneonornueckuil, UM LEJIENoNaraloIui, KOHCTUTYLHUOHAIU3M CBS-
3aH C MPUMCHEHHEM KaTerOpHH «IeNb» K cepe KOHCTUTYIIMOHHOTO pe-
rymupoBanus. lIpuMeHeHHe KaTerOpuH «Iellb» B IpaBe (POpMHpYET
Hay4yHbl€ MPEACTaBICHUS O MPABOBOM TEIEOJIOTMHU, KOTOpas MMeEeT Kak
o0IIeTeopeTHIecKoe 3HaUCHUE, TaK W PA3BETBICHHOE OTPACIEBOE IIPH-
MeHeHHe (B Pa3InYHbIX OTpacisix mpasa). CI0KHOCTh caMOll 3a1a4uu McC-
CIIEZIOBATh Npa6o B KAYECTBE SIBIICHUS Mee002U4ecko20 NopsoKa TIpH-
smaBa B.A. KucrskoBekuii'. Teneonorns B mpaBe MoApasyMeBaeT el
MPaBOBOTO PErYINPOBAHUS, KOTOPBIE CBSI3aHBI KaK ¢ OOBEKTHBHBIMHE TIO-
TpeOHOCTSAMH OOIIECTBA, TOCYAAPCTBA, OTACIBHBIX TPYII JIMYHOCTEH HITH
uX OOBECIMHEHWIA, TaK U C ICHUXOJIOTHYCCKIMH AaCIEeKTaMH BOCIIPUSATHS
MpaBa pa3IMYHBIMA CYOBEKTaMH, a TAKXKE COOTHOIICHHE ENEH U CPEICTB
MPaBOBOTO PETYIMPOBAHUS. AHAIN3 I[eIeH B IIPaBe CIIOCOOCTBYET pa3BH-
THUI0 WHCTPYMEHTAIBHOTO IOIXO/Aa K OCMEICICHHIO mpaBa. Hambomee
MPOAYKTUBHOM METOJONOIHeN UCClIeIoBaHus 1ieieil B IpaBe, 10 MHEHHUIO
aBTOPOB, SIBJISIETCS] pACCMOTPEHUE 1IeTTM B HEPA3phIBHOM CBSI3U C KaTero-
pHell «IOpUIMYECKUE CPEACTBA» U IOPUANYECKON MPAaKTUKOH, T.€. B paM-
KaX MHCTPYMEHTAIBHOIO aHAIN3a IPABOBOIT Ceps -

mpobnembl poccuiickoro mpasa. 2018. Ne 11. C. 131-147. DOI: 10.17803/1994-
1471.2018.96.11.131-147
! MuTepHanmonannsanis KOHCTHTYLIMOHHOTO IPaBa;: COBPEMEHHBIE TCHACHLMH / TOJ PEL.
H.B. Bapnamosoii, T.A. Bacunbsepoii. M.: UT'TI PAH, 2017. C. 7.
? Bradley A.W., Ewing K.D., Knight C.J.S. Constitutional and Administrative Law.
16th edn. Pearson Longman, Harlow, 2015. P. 8.

KucrsikoBckmit B.A. ®wuiocopuss um coumumonorust mpaBa / COCT., TpHUMed., yKa3.
B.B. Canosa. CII6.: PXT'H, 1999. C. 394.
* Manbko A.B., UlyamukoB K.B. Llemn u cperncrBa B mpaBe W IPAaBOBOW MOJHTHKE.
Capatos: Uzn-Bo CT'AIL 2003. C. 29-41, 44.
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WHcTpyMeHTabHBI aHalu3 mpaBa U KOHCTUTYLMU HMMEET OrpaHu-
YEHHBII XapakTep, €ClId B TAKOM aHAJIM3€ HE YYaCTBYIOT KOHCTUTYLIMOH-
HBIE [ICHHOCTH, KOTOpHIE TPH3BaHBI 00ECIICUNBATE COTJIACOBAHUE M Tap-
MOHM3ALIMIO MIPABOBOM CHUCTEMBI, OTpacieil mpasa. KOHCTUTYIUS 3BOIIO-
LUOHUPYET, OHAKO HE BCErJa B HaIpaBlieHUH, TIEPBOHAYAIBHO 3aJaH-
HOM IIpU €€ MPUHATUH, BOSMOXKHO PErpecchl KOHCTUTYLIMOHHOIO OIIbITa,
HEJOCTHKEHNE HAaMEUYEHHBIX KOHCTUTYLHOHHBIX Iieneil. Kak ormewaer
C.®. Ynapues, KOHCTUTYLHS — «3BOJIOLUOHUPYIOIIEE SABJIEHUE B MPaBO-
BBIX CHCTEMAaX, BBICTYMAIOIIEE YaCThIO JPYTHUX 3BOJIIOLHOHUPYIOLIUX
JWHAMHYHBIX CUCTEM B c(epe TONUTHKH U TPaBa, TECHO CBI3aHHBIX TaK-
e ¢ CHCTEMaMH H TTOJCHCTEeMaMH JApyrux cdep obmecTBay'. BHyTpeH-
HUE U BHEIIHUE LENH Pa3BUTHUS KOHCTUTYLMOHAJIM3Ma MPOELUPYIOTCS
KaK Ha HalMOHAJBbHBII TOCYIapCTBEHHO-NPaBOBOM MOPSAIOK, TaK U Ha
MEKIYHAPOAHBIC OTHOIIEHUS, Ha BOMPOCH MEXKIOCYIapCTBEHHBIX 00b-
€IMHEHUH 1 MHTErpalMOHHbIE MPOLECCH, B KOTOPhIX y4yacTByeT Poccuii-
ckasg Oenepauun (kak ¥ apyrue rocyaapcrsa). KOHCTUTYIMOHATN3M 1103~
BOJIIET COIVIACOBBIBATH MEPAPXUYHOCTh HOPM, MpeAHA3HAYEHHBIX I pe-
TYJIMPOBaHUA BHYTPUTOCYAApPCTBEHHOTO MPAaBOBOTO MOPSAKA W y4aCTHS
roCyAapcTB B MEXIYHApOAHBIX OTHOLIEHHAX. LleneBoil xapakrep coBpe-
MEHHOTO KOHCTUTYIIMOHAIIM3MA YCIOXKHSACTCS ONarofaps MHOKECTBEHHO-
CTH CTPaTETMYECKUX U TAKTUYECKUX IIeJIed Pa3BUTHs COBPEMEHHBIX IOCy-
JApCTB B KOHTEKCTE peaM3aliy 3a1a4 BHYTPEHHEH 1 BHEIIHEH MOIUTUKY.

CoBpeMeHHbIE KOHCTUTYLIMHM MPOLUIA MYTh OT YaCTUYHOI'O 3aKperuie-
HUS OTHENBHBIX [eNlell W EHHOCTe! pa3BUTHS OOIIECTBa U TOCYyIapcTBa,
MOTUTUYECKONW HALMU JI0 3HAYUTEIHHOIO PACIIMPEHHs] KOHCTUTYLIMOHHO-
MPaBOBOr0 MOJSI BIMSHUS KaK Ha BHYTPUTOCYAAPCTBEHHOE IPaBO U OT-
JeTbHBIE OTpacieBble cepbl MPaBOBOTO pPErylIUpOBaHUSA, TaK W Ha
HaJHALMOHAJIbHOE MPaBO, aKTUBHO BMELIMBAsACh B MPOLECCH MEXIyHa-
POJIHOM MHTETrpallMy U KOOIMEPalMH, YYACTBYIOT B UMILIEMEHTAI[UH HOPM
MEXKIIyHapOJAHOI' O MpaBa, CO3Jal0T «KOHCTUTYILIMOHHBIE MOCTBI» JJIS pea-
TU3aAN MEKIyHApOIHO-IIPABOBEIX METOAOB W ()OPM IPABOBOW KOHBEP-
reHiun. KOHCTHTYIUS TpeAcTaBIseT co0Oi CHCTEMY B3aMMOCBSI3aHHBIX
U B3aUMO33aBHCHMBIX HOPM, B OCHOBE KOTOPBIX JIEXKHUT CHUCTEMa LIEHHO-
CTel M B3aMMOCBS3aHHBIX HHTEPECOB PA3IMYHbBIX YYaCTHUKOB KOHCTUTY-
[UOHHOTO CTPOHMTENBCTBA U CyOBEKTOB KOHCTUTYIIMOHHO-IIPABOBBIX OT-

! VYnapues C.®. KoHcTuTyust U 3BOJIONHs 00IIecTBa (BOMPOCH TeOpHH U (riocodhun
mpasa). CI16.: YHuBepcuTeTCcKuil m3nareibckuid koncopuuym, 2015. C. 6.
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HoweHni. CucremMa KOHCTUTYLIMM HaXOIUTCS B ONPEEICHHON TeHeTHye-
CKOM CBSI3M C CHCTEMOW KOHCTUTYLMOHHOTO IMpaBa, C OCMBICIEHHON
HAYKOW «paboToi» B MPABOBOM, IMOTUTHICCKOM, SKOHOMIUECKOM, KYIIb-
TYpPHOM M COLUAJBHOM I0JI€ KOHCTUTYLIHOHHO-TIPABOBBIX MHCTUTYTOB.
Uepe3 10pUANYECKOE CBOMCTBO B KayecTBE OCHOBBI CHCTEMbI 3aKOHOA-
TENLCTBA KOHCTUTYITHS OOECIICUNBACT MHOXKECTBO IIPABOBBIX CBsI3CH C
pa3nUYHBIMU OTpacisiMU IpaBa, IPETEHIYS Ha POJb Me2ayupeOumenbHo-
20 akma JUIsl BCed MpaBOBOW cucTeMbl. TeM caMbIM cUCTeMa KOHCTUTY-
MU KaK MEray4ypeluTelIbHOTO aKTa CO3[AaeT npagosyr0 uepapxuro He
TOJIBKO KOHCTUTYLMOHHBIX LEHHOCTEH Ui BCell MpaBOBOM CHCTEMBI
CTpaHbI, HO U npoeyupyem B MPaBOBOE MPOCTPAHCTBO opmbl 83aUMO-
delicmaus KOHCTUTYLIMOHHBIX LIEHHOCTEH M OTpaciieBbIX MPaBOBBIX IEH-
HOCTEH B mpolecce paboThl KOHCTUTYIMOHHO-TIPABOBBIX HHCTHTYTOB BO
B3aMMOCBSI3U C OTPACIEBBIMU MPABOBBIMU MHCTUTYyTaMU. MOXHO OTMe-
TUTh, YTO COBPEMEHHAsl KOHCTUTYLUS — 3TO HOPMATUBHBIA U CTPYKTYp-
HBII KapKac JJis CO3JAaHMsI MaTPHUIIbl KOHCTUTYLIMOHHBIX I1eJieil U LIeHHO-
CTel, B paMKaX KOTOPbIX KaK pa3BHBAETCS IpPaBOBas CUCTEMa CTPaHBbI,
Tak U (OPMHUPYIOTCS HANPABICHUS BHYTPCHHEH W BHEIIHEH MOTUTHKU
rocyJaapcTna.

KoHCTUTYLIMOHHBIN TeNeooru3M — HeoTbeMJeMas YacTb TEOpUU U
MPAKTUKN COBPEMEHHBIX KOHCTUTYIHH. Hacnenue coBeTckuX KOHCTHUTY-
WA ¢ UX MPOrPaMMHO-TIONTUTHIECKUMH TOJIOKEHISIMA TPeOOBaIO TIepe-
OCMBICIIEHUS] B KOHTEKCTE IEePEXOJHOro mnepuoja nociue npunatus Poc-
cuiickot Koncturyuun 1993 r. Otmeuas 25-netne Koncrutynuu PO,
MOXHO CKa3aTh, YTO JAHHBINA MEPUOJ] HE CMOT PEIINTh IMPOOIeMY U3Iep-
XKEK TPOBEJECHHONH KOHCTUTYLMOHHON peBOJ'IIOI_II/II/Il. [Ho-Bunumomy,
Mampuya KOHCMUMYYUOHHbIX Yeael U yeHHoCcmel BO3MOXHA, €ClId J0-
MyCKaTh HEOOXOMMMOCTD COTJIACOBAHUS M TOCIEIOBATENIFHOTO BOILIOIIE-
HUA B IPaBOBOM CHCTEME CTpaHbl HOPM U MPUHLUHUIIOB KOHCTUTYLIUU Kak
Ba)XHEHIIIEH MPaBOBOH 00OJIOYKH B3aWMOIEHUCTBHS PA3IHUHBIX CYOBEK-
TOB TIpaBa, TOCyIapcTBa U obmecTBa. B aToM cinywdae mampuya koncmu-
MYYUOHHBIX Yenel U YyeHHoCcmell BOBIEKAeT B MPOLIECC CO3aHUs uepap-
XHH [EHHOCTEH HE TONBKO OQHUIMATIHHO YIOJTHOMOUCHHBIX CyOHEKTOB
TOJIKOBAaHUS HOPM KOHCTUTYLIMH U 3aKOHOJATENIbCTBA, HO U HAYYHOE CO-
00IIeCTBO, aKTUBHBIX CyOBEKTOB MCIIONB30BAHUS TPaB M CBOOOA (Tpaxk-

! Kpaen W.A. Terneonornaeckas (pyHKLMsI KOHCTHTYLIMH: K IOHMMAHHIO KOHCTUTYLHOHAIA3MA
niepexonHoro nepuona // 'ymanurapubie Hayku B Cubupn. 2002. Ne 1. C. 83-88.
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naH, X oobeauHeHnit). [TogoOHas MaTprIia MOXKET CO34aBaThCs C 00s13a-
TENBbHOH OMOPO Ha udeo102Ul0 OmeyuecmeeHHo20 KOHCIMUMYYUOHAIUIMA
U KOHCMUmyyuoHHyro udenmuunocms Poccutickozo 2ocydapcmea u 00-
wjecmea, KOHCTUTYLIUOHHBIE IPUHIIUITBI OCHOB KOHCTUTYIIMOHHOTO CTPOSI
C YUETOM HX GKIIOYEHHOCHIU 8 NPOYECCbl MeNCOYHAPOOHOU U e8poneli-
CKOUl unmezpayuu, TPAKTAKY oguyuarvhozo moaxosanus KoHCTHTYIIHN-
ouHbiM Cynmom P® monokenuit Koncrutynun 06 oCHOBaX KOHCTHTYIIHU-
OHHOTO CTPOS, MPUHIIUIIOB POCCUHCKOr0 KOHCTUTYLIMOHAJIU3Ma, OCHOB-
HBIX MIPaB U CBOOO, 00s3aHHOCTEH YeloBeKa U TpaskIaHNHA B KOHCTUTY-
LIHOHHOM U €BPOINENCKOM MPOCTPAaHCTBE.

FO.B. Kum

COBPEMEHHAS MOJEJb KOHCTUTYIIUH
POCCHUHMUCKOM ®EJJEPAIIMU: OCOBEHHOCTH
U TEHJIEHIIUU PA3BUTHUSA

Ecnu B3rnsiHyTh OTBIIEYEHHO HA CIIOBOCOYETAHUE «MOJIENIh KOHCTHTY-
[IAW», TO B HEM OOHAPY)KWBAETCS M3BECTHAsI IO PEYCBOW HM30BITOUHO-
cTU (TaBTOJIOTHH), TIOCKOJIBKY CEMAHTHYECKAasl CBSI3b MEXKIY TMOHITHSIMU
«MOJICNTb» M «KOHCTUTYIUA» Hanuno. Ecmu Monens (nat. modulus — me-
pa, oOpa3seln, HOpMa) B JIOTHKE W METOAOJIOTHH HAYKH pPacCMaTpUBACTCS
Kak aHamor (cxema, CTPyKTypa, 3HAKOBas CHCTEMa) OIPEAEICHHOTO
(parMenTa 0GbEKTHBHON PeatbHOCTH', TO KOHCTUTYLUS B IPAaBOBEACHHH
MpeJCTaBlicHa B KayecTBE CHEHH(PUICSCKOW IEHHOCTHO-HOPMATHBHOM,
CTPYKTYPHO-(YHKIIMOHATLHOW OCHOBBI, T.€. WHCTHTYLIMOHHOW MOJIEIH,
odopmIIIoNIe W oToOpaXkarolield ToCylIapcTBEHHOCTh. BMmecte ¢ TeM
paccMaTpruBaeMasi KaTeropus MPEACTaBIACTCS BIOJNHE (YHKIIMOHAIBHON
M CIIOCOOCTBYIONICH PENICHUIO HAYYHBIX MO3HABATEILHBIX 33]1a4.

Kak u3BecTHO, 00CYXKICHHUE TEMBI O MOJICNAX KOHCTUTYIIMHA HEU3MEH-
HO COMPOBOXIACTCS AHATM30M THUIOJOTHMH KOHCTHTYIIHH WU C(HOPMHPO-
BaBIIUXCS MOIXOM0B K BEIOOPY KiIacCH(DHUKAIMOHHBIX OCHOBAHH, TO3BO-
JIIONINX KAaKAM-TO 00pa3oM CHCTEMaTH3UPOBAaTh BUIOBOE Pa3HOOOpasme
KOHCTUTYIIUHA. B OTedecTBEeHHON HaykKe KOHCTHUTYIIMOHHOTO IpaBa 3THU
BOMPOCHI TONYYHJIA 00CTOsATeNbHOE ocBemmenrne. Cpenn MOMyYHBIINX

'om: dunocodpckuit sHIUKIONEnnYecKuid cioBapb. M.: CoBerckas DHuukinoneaus, 1983.
C. 382.
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IIMPOKOE TPU3HAHWE M YCTOSBIIMXCS KPUTEPUEB KIACCH(PHKAIIMKA KOH-
CTUTYIIMH MOYXKHO OTMETHTh TaKHe, Kak (hopMa KOHCTUTYIHH (TIMCAHbIE U
HETHCAHbIE), CTPYKTYpPa KOHCTUTYIIHH (KOHCOJIHANPOBAHHBIE M HEKOHCO-
JTUTUPOBAHHEIE), TIOPSIOK W3MIAHUS KOHCTUTYIHH (OKTPOMPOBAHHBIE,
TIPUHSTHIE TPEACTABUTEIEHBIM OPraHOM, HApOIHBIE), TOPSAOK H3MEHEe-
HUS KOHCTUTYIIUH (THOKHE U KECTKHE), TIepHO NeHCTBHS (TOCTOSIHHBIC U
BpeMEHHBIC), (opMa ToCyIapCTBEHHO-TEPPUTOPHAIBLHOIO YCTPOWCTBA
(KOHCTUTYIIMM YHUTAPHBIX TOCYIapcTB, (deaepanvii 1 UX CyObEKTOB),
TOCY/IapCTBEHHBIN PEXUM (KOHCTUTYIIUHM JEMOKPATHYECKUX W HEIEMO-
KpaTUYECKUX TOCYIapcTB) U T.1. IIpn 3TOM MOHSTHE MOAETH KOHCTHUTY-
nuu (WA KOHCTUTYITMOHHOM MOJICITN) SBIISETCS COOMpATEeIbHBIM, CHHTE-
3UPYIOMIAM ¥ MPOCHUPYIOIMIMM Ha KOHKPETHOE MCTOPUYECKOE ToCyaap-
CTBO WJIM € TPYNIy TOCYIAapCTB YKa3aHHBIC XapaKTEPUCTUKH. Takum
00pa3oM BBIPA0OTAHO €Ile OJHO, HO yXK€ CHCTEMHOE OCHOBAaHHE s
KJIacCH(HKAIIMA KOHCTUTYIHH, YYUTHIBAIOIICe MHOXKECTBO MapaMeTpoB
(Maeonornuecknx, COMUANBHBIX, MTOTUTHYECKUX, TMOTUTHKO-TTPABOBBIX U
MPoY. ), 00Pa3yIOIUX «OPraHUIECKOe CIIMHCTBOY .

B kagecTBe Bemymiero CHCTEMOOOpA3yIOMIEro (akTopa i MOJEITH-
pOBaHHs 0003HAYMIIMCH HCTOPHUECKUE STAIbl BOJIOIMHA KOHCTHUTYIIUH,
yTo BronHe 3akoHOMepHO. Tak, M.A. YmuoBa (KoHroxoBa) Ha OCHOBE
0000IIeHNS TIPEITTOKEHHBIX B JTUTEPAType MEPHOAM3AIMNA BhIJICIIAIA Ye-
TBIPE TIOKOJEHUS KOHCTUTYIIHMI: MEPBOr0 WIJIM CTaporo MOKOJEHHS (0
IlepBoif MHUPOBOM BOWMHBI); BTOPOI'0 IOKOJCHUS HJIH XK€ MEKBOCHHOI'O
nBamatmierus (Mexay [lepBoit m Bropoit MUpOBBIME BOMHAMHU); TPETh-
ero mokojeHus (mocite Bropoit MUpoBOii BOWHBI BIUIOTH O ITOCIIEIHETO
nmecatriieTds XX B.); COBPEMECHHOIO MOKOJICHUS — HoBelmero BpeMeHA
(nocnennee pecatmierne XX — Hayano XXI B.)Z. OpurunansHas dpopma
OmHUcaHus Mojelel mpeacraBieHa B kiaccupukanuu T.51. XabpueBoil u
B.E. Yupkuna. VcTopuuecku nepBod KOHCTUTYLIHOHHOW MOJENBI0 OHU
Ha3bIBAIOT HHCTPYMEHTATIBHYIO JTHOEPaTbHO-KATUTATMCTHYCCKYIO aCOIIH-
aNBHYI0 MOJICNTb OTPaHHYEHHO JEMOKPAaTHYeCKOro xapaktepa (ogop-
MUBIIYIOCS K KOHIY XIX — Hauaimy XX B. B HEKOTOPBIX cTpaHax EBpomsl,
Jlatuackoit Amepuku). IlocnenyromumMu MONEISIMU  SIBUITHCH: HHCTPY-
MEHTAJIbHAs C COIHAJBHBIMH 3JEMEHTAMH JHOCpabHO-KAITATATACTH-

! Xaobpuesa T.4., Yupkun B.E. Teopust coBpemenHoit konctutynu. M.: Hopma, 2005. C. 16-17.
Bonee mompobuo cm.: KonroxoBa U.A. Koncrutynmonnoe mpaBo Poccuiickoit
®Denepanuu. O6mas yacTb: Kype Jekuuit. M., 2006. C. 289-300.
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Yeckasi MOZIelTb JIEMOKpaTHIECKoro xapakrepa (rmocie IlepBoit MupoBoi
BorHbl: Konctutynus Mexkcuku 1917 1., Belimapckas KOHCTHTYITUS
1919 r., ®enepanbHbIii KOHCTUTYIIMOHHBIN 3aKkoH ABcTpuu 1920 1. n
Jp.); TIONUTHYECKH HEIEMOKpaTHIeCKas KOHCTHTYIIMOHHAS MOJICITh TOTa-
nutapHoro conuanu3ma (koHcturyuun PCOCP 1918 r., CCCP 1924 u
1936 rr., Monromuu u TyBsl 40-X TT.); CONMAIBHO-HHCTPYMEHTAIbHAS
JIEMOKpAaTHYeCKasi MOJIENIb COBPEMEHHOM KOHCTUTYIMHU (mocie Bropoi
MHPOBOM BOWHBI MOJMYYHBIIAs TJIO0ATBHOE PACHpPOCTPAHCHHUE M Hallle-
mas HamOoiee TIONHOE BBIpaKeHHE B EBpomeiickoil KOHCTHTYLHH
2004 1.); mepexoaHasi He3aBepIICHHAS THOPUIHAS KOHCTUTYI[HOHHAS MO-
JIelTb, «COENMHSIONIAs pacTyllee HOBOE M YXOJsIIee, MPeooeBaeMoe
crapoe»'. TIocIeHss MOJeNb PAcCMATPUBACTCS B KAUeCTBE 0COGOM, J1a-
JIEKOW OT COBEPIICHCTBA M0 00HEKTUBHBIM MPUYHUHAM, O(OPMUBIIIEHCS B
MTOCTCONMATUCTHYECKHX cTpaHaX. C OJHOH CTOPOHBI, OHA BOCIPHHSIIA
colaabHBIe [IEHHOCTH, BEIPA0OOTaHHBIE BEKOBBIM OIBITOM YeJIOBEYESCTBA
(MHOTOOOpasue (hopM COOCTBEHHOCTH, CBOOOJA MPEANPHUHUMATEIBCKOM
JIeSITENIBHOCTH, JIEMOKPATHs, BIACTh HapoJa, pa3ieIeHui BJIacTeH, COIu-
ANBHON-3KOHOMHYECKHUE MpaBa TPaKAaH U Jp.), HO BMECTE C TeM CoXpa-
HUJIA 3JIEMEHTHI CTaporo (M3IHINHSS PErYIHPYoMas pojib rocyIapcTsa,
¢1aboCTh TapaHTHH MPaB JIMYHOCTH, CYIEOHON CHUCTEMBI W PO OOIIe-
CTBEHHOTO MHEHHUS U ;[p.)z.

Bue Bcsakoro comuenus, Koncturymus PO 1993 r. taroreer x mo-
crenHel Mozend. be3ycnoBHO, Ha COfepKaHUH M KaueCTBE HOPMATHBHO-
MPaBOBOr0 MaTepHalia, COCPEOTOUYCHHOIO B €€ TEKCTE, CYIIeCTBEHHBIM
00pa3oM CKa3bIBAKOTCS HM3ACPKKH MEPEXOJHOr0 MEepHoia, YTO OCHOBa-
TENBHO OCBEIICHO CIENHAINCTaMU. B 3TOM CBSI3W 3aTpPOHEM JIUIIb OT-
JIeITbHBIE MOMEHTBI (DYHKIIMOHUPOBAHUSA M pa3BUTUs Mojeaud KoHCTUTY-
nnu Poccun.

[To Mepe OCBOCHHSI W COBEPIICHCTBOBAHHS MPAKTHKH KOHCTHUTYIIHO-
Hajgu3Ma B TeKCTe KOHCTHTYIMM BBISBIAIOTCS PasiudHbIC Ne(EKThI — H
JOKTPHHAIILHOTO, U (hOPMAIILHO-TIPABOBOrO, M TEXHUKO-FOPHIMYECKOTO
xapakTepa. 3a4acTyl0 BBISBIIIEMbIC KOJUTU3WN H TIPOOEITBI MMPaBOBOTO pe-
T'YJIMPOBAHHS HE MOTYT OBITh YOEIUTEIBHO pa3pelicHbl METOIAMHU IOPH-
JIMYECKOW TePMEHEBTUKU. BBRIHYK/IEHHOE B TaKUX CIIydasx oOpaleHue K
3aKpETUICHHBIM B KOHCTUTYIIUW IICHHOCTSAM M NPHHIIMIIAM, UMEIOIIee B

! Xaopuesa T.51., Uupkun B.E. Yka3. cou. C. 18-30.
2 Cm.: Tam xe.
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MPaBONPUMEHUTEIILHON JEATEIBHOCTH JIOMOHATENBHBIN, (haKyIbTaTHB-
HBII XapakTep, MOXKET HE MPHBECTH K JKEITAEMOMY Pe3yIbTaTy BBHIY 00-
Hapy>KABAOIIEHCS KOHKYPSHIIMH MEXy HUMH JTHOO, 94TO MpoOiIeMaTny-
Hee, W3-32 BBISBJICHUSI MHUMBIX (JIOXKHBIX) IEHHOCTEH W KOHCTUTYIIHOH-
HO-TIPaBOBBIX (ukiui. Hepemko dacToe amemivpoBaHHE K MPaBOBBIM
[IEHHOCTSIM B MTPaBOIPUMEHHUTEIHHOM Iporiecce, OyaIb TO KOHCTUTYI[UOH-
HOE CYJOIPOM3BOICTBO MJIH XKe WHas (opMa pa3perieHus OpHInISCKIX
JIeJ, €CTh OTYCTIMBBIA CHUTHAI O CHCTEMHBIX MpoOJieMaX B MEXaHH3ME
MIPABOBOr'0 PETYJIUPOBAHUS, B TOM YHCIE O AeDHIMTE aIcKBATHOIO HOP-
MaTHBHOTO Mateprana B Tekcre OCHOBHOTO 3aKOHA TOCynapcTBa. B atux
YCIIOBUSIX OpPHCHTAIMS Ha I[CHHOCTHBIA (DAKTOp, MOTYIIMH MPOSBIATH
ce0sT MHOTOIUTAHOBO W HEOIHO3HAYHO, HATAIKHBACTCSA B MPABOBOM JeH-
CTBUTEIILHOCTH HAa MHOXECTBO CKPBITHIX M TOAYAC HEMPEOTOTUMBIX TIPO-
THBOpeunid. [locieanne HepeaKo 00yCIOBICHB O0ObEKTUBHON THAJICKTH-
KOM KOHCTHTYIIHOHHOTO PETYJIMPOBAHHUSA, B CHIIy YETO M MPOTHBOPCUHS
MPHOOPETAIOT TUATEKTHYCCKHI XapakTep. K 4nciny TakoBBIX, B YaCTHO-
CTH, CJIEJIyeT OTHECTH: HEBO3MOXKHOCTh ()OPMHPOBAHHS TPUMEHUTEIHLHO
K KOHKPETHBIM HCTOPHUYECKUM YCIOBHSIM M B KOHKPETHOM T'OCYJIapCTBE
ONTHMAJBHOTO WJIH K€ YAOBJICTBOPHUTEIBHOTO COOTHOIICHUS MEXIY
npenenamMu (00beKTaMu) U TIyOHHOM (IIpeIMETOM) KOHCTUTYLIHOHHOIO
PETYNHPOBAHUS, MPUCYTCTBHE B TEKCT€ KOHCTUTYIUHA 3HAYUTEIHHOTO
KOJIMYECTBA YCTAHOBJICHUI HOPMATUBHOIO 1 HEHOPMATHUBHOIO XapaKTepa
(KaXk7oe M3 KOTOPBIX HECET M3BECTHYIO aKCHOIIOTHYECKYIO Harpy3Ky),
XapaKTEPU3YIOMUXCSl 3HAYMTEIHHOW CTETIEHBIO CMBICIIOBOW HEOIpee-
JIEHHOCTH, HECOMOCTaBUMOCTh, HECOM3MEPHUMOCTh M HEBO3MOXKHOCTH
MIPUBENICHUS K OJJHOMY W3 BO3MOXKHBIX KJIACCH(DUKAIIMOHHBIX OCHOBAHHHA
MHOTUX KOHCTHTYIIHOHHBIX (TIPABOBBIX) [IEHHOCTECH B CHITY €CTECTBEHHO-
T'0 UX Pa3HOOOPA3Ms U T.JI.

Kaxk mokaspiBaeT ompIT KOHCTUTYIIHOHATN3Ma, HECOBEPIIEHCTBO KOH-
CTUTYIIMH B IEJIOM WA OTACTBHBIX €€ MOJOKCHHM, C OTHOW CTOPOHBI, U
€e «KECTKOCTb» — C JAPYroH, CTAHOBATCS OJIATOAATHOW MMOYBOW IS pas-
BEPTHIBAHUS TOJIEMUKH O MPUHIUMUATHHONU TOMYCTUMOCTA W BO3MOXK-
HBIX CXEMax <«IpeoOpa3oBaHMs» KOHCTUTYHIHH. IIpH 3TOM HECKOJIBKO
BO3BEIIMYMBAETCS MIPABOTBOPUYECKUN MOTEHIIMAN KOHCTUTYIITHOHHOTO CY-
JIOTIPOU3BO/ICTBA (KOHTPOJISI), HE OTrOBAPUBAIOTCS MMEIOIINE TCHCHIHIO
K HEOTPAaHMYECHHOMY DPACIIUPEHHUIO PAaMKH JUCKPEIUN 3aKOHONATENS U
OMTHOBPEMEHHO Ha 3aJHWH TUIAH OTTECHSETCS MPHHIIUI BEPXOBEHCTBA
KOHCTUTYIMH. Kak UTOT, B OTEYECTBEHHBIX YCIIOBHSAX TOJ PACCYKIACHUS
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0 Oepe’)KHOM OTHOIICHHH K KOHCTHTYIIMHA HETEKCTyalbHas MOIU(DHUKALIHS
Konctutynimu mproOpena MacCHpPOBAaHHBIA XapakTep, OCYIIECTBISIETCS
MOCPEACTBOM HE TOJIBKO KOHCTUTYLIHOHHOT'O CYAOIPOMU3BOACTBA U TEKY-
IIETO 3aKOHOTBOPUYECTBA, HO M MOA3aKOHHOTO0 HOPMOTBOPYECTBA (HAIIPH-
Mep, ykaszoB Ilpesunmenta P®) n momyckaercs Bo BCeX M3BECTHBIX (op-
Max (OT OrpaHUYCHUS ¥ UCKKEHUS MOJIMHHOTO CMBICIIA HOPMBI BILJIOTh
JIO €r0 BBIXOJIAIIMBAHUS U CO3/IaHUS HOBBIX HO‘le). OnHoit u3 Hanboee
VS3BUMBIX CTOPOH TPaJUIIUH MpeoOpa3oBaHus KOHCTHTYIIMH SBJISETCS e
OIHOCTOPOHHOCTh U TATOTEHHE K Pa3MBIBAHHUIO OCA3AE€MBIX TPAHEU MEX-
Iy KOHCTUTYIHOHHOCTBIO U IMCEBAOKOHCTUTYLHHOHHOCTHIO B IPABOTBOP-
YeCKOH M MpaBONPUMEHHUTEIBHOW MPAaKTHKE. DT TPaHU MOpor U 6e3 To-
T'0 HE BCETJIa OIIYTHMBI, 0COOCHHO KOrJa HHTEpPIpEeTays U IPUMEHCHHE
HOPM KOHCTHUTYLIMM YCJIOXHEHBI H3-3a UX CYIIECTBEHHOW CMBICIOBOMI
HEOIPEICIICHHOCTH, (UKTHBHOCTH W KOTJIa TakuX JCPEKTOB B TEKCTE
OCHOBHOI'O 3aKOHA C U30BITKOM.

[omyyaercs, 9TO MOJIENTb KOHCTUTYITHH, (hYHKIIMOHUPYIOIIAs B KOHKPET-
HOM TOCYJIapCTBE, MOXET IMOABEPraThCsl M3MEHCHHSM — OCO3HAHHO JIMOO
CTHIOHTaHHO (HEOCO3HAHHO), YACTHUYHO JIMOO0 (yHIameHTabHO. DyHaameH-
TAJILHBIN TEPECMOTP KOHCTUTYLIMOHHOW MOJIEIT HEM3MEHHO BJIEUET 3a COOOM
HW3MEHEHUE KOHCTUTYLIMOHHOIO CTpos. 1 omHOW W3 MpEAroCchUIOK K TpaHC-
(hopMaryy MOJIETH CITY)KHT HECOBEPIIICHCTBO KOHCTUTYITHH U €€ HECOOTBET-
CTBHE TIOTPeOHOCTSAM pa3BHTHI OOIIIECTBA M rocyaapcTsa. IIpryeM crioHTaH-
HbIC, 0ECCUCTEMHBIC AT TOYXKE MOT'YT MPUBECTH K OCHOBATEIILHOM MOTU(H-
KaIlu{ MOJICITH, YTO, COOCTBEHHO, M TiporcxoauT ¢ Konctutymmei PO.

[IpuBenem OyKBaNBbHO JIBA TIOKA3aTEIBHBIX TPUMEPA.

OJMH W3 HUX WUTIOCTPUPYET NIyOOKWEe M3MEHEHHUS, HaOII01aeMbic B
MEXaHU3ME pa3rpaHUyYEHUs MPEAMETOB BEACHUS W MOJHOMOYMI MEXKIY
opraHamu rocyaapcTBeHHor BiacTu Poccuiickoit deaepanuu U opraHa-
MH TOCYJIapCTBEHHOW BIIACTH €€ CyOBEeKTOB. M3BeCTHO, YTO OMHUM W3
OCHOBOITOJIAralOINNUX Hadan (efepaTHBHOTO yCTPOMCTBA SBISAETCS pas-

! Bonee IOJPOOHO O FOPUINKO-TEXHUYECKHUX NPHEMax MPpeoOpa3oBaHus KOHCTUTYIIUN CM.
Annukna E.C. TlpeoOpazoBanme Koncrutymum Poccuiickoit ®enepanuun u pas3BuTHE
KOHCTUTYLMOHHOTO 3aKOHOAaTenbcTBa B KoHme XX — Havane XXI B. M.: IOpmutuadopm,
2010. C. 148-153; KpacHoB M.A. TonkoBanusi KoHctuTymum kak ee (akTHdecKue
nonpaBku // CpaBHUTENbHOE KOHCTUTYHHMOHHOE obOo3penue. 2016. Ne 1. C. 77-91;
Ipecusiko M.B. HapaBhe ¢ KoHcTuTynmel: MCTOYHHKH TpaBa, OOJNAIArONINe BBICHICH
ropuandeckoit cunoit B Poccuiickoit @enepanuu // XKypHan poccuiickoro mpasa. 2016.
Ne 8. C. 96-108.
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IpaHUYECHUE TOCYIaPCTBEHHO-BIACTHBIX MOTHOMOYHA MEXIY (emepaliu-
el m ee CyOBEKTOB HCKIIOUMTENBHO (henepabHOi KoHCTHTYIHEH. Tem
caMbIM (YYHTBIBasE OCOOYIO 3alUINEHHOCTh KOHCTUTYIIHOHHBIX HOPM,
VUPESKIAOMINX (heTePaTUBHOE YCTPOHCTBO) CO3MAOTCS TOMONHUTEbHBIC
TIOJINTUKO-TIPABOBBIE TAPAHTHH OT OAHOCTOPOHHETO W TPOM3BOIHLHOTO
(ckaxkeM, MyTeM MPUHATHS (eaepaibHbIX 3aKOHOB) MEPEeCMOTpa ycTa-
HOBJICHHOT'O COCTaBa MoTHOMOuUnid. IMEHHO Takoe MOHUMaHNE U3JI0XKEH-
HOro mpuHLHMIA Bocmpou3BeaeHo B 4. 3 cT. 11 Koncrutyuuu PO, co-
TJIACHO KOTOPOH pasrpaHUYeHHE MPEIMETOB BEICHHUS W IMOIHOMOYHIN
MEXIy OpraHaMM TrocyaapcTBeHHOW BiacTu Poccuiickoit depepanuu u
OpraHaMHy TOCYJapCTBEHHOM BIacTH cyObeKTOB Poccuiickoit denepannn
ocymiecTBisiercs He nHade kak Koncrurynuei, @enepaTUBHEIM U HHBIMA
JIOTOBOpaMHU O pas3TpaHUYCHUHW MPEAMETOB BeIEeHHs W momHomouni. [lo
STHUM OCHOBAaHHSIM H COTJIAaCHO (hOpMalbHO-PABOBOM JIOTHKE MEPEUHU
MTOJTHOMOYHH, CHOPMYITUPOBaHHBIE CT. 71 U 72, UMEIOT UCUEPITBIBAIOIIHIA
XapakTep ¥ HE MOIJIeKAT BHEKOHCTHTYIIMOHHOMY IepecMoTpy. Mexmy
TeM Tipu BKiroueHnu B DenepanbHbiii 3akoH oT 06.10.1999 No 184-D3
rmaBel [V.I «OOmue TpuHIMIBI pasrpaHUYCHUS MOTHOMOYMHA MEXIy
(dbenepanbHBIMA OpraHaMHU TOCYIApPCTBEHHOM BJIACTH M OpraHaMH TOCy-
JApCTBEHHOI BiacT cyobekTa Poccuiickoit @emeparnun» B 4. 2 cT. 26.1
BKpPaJIOCh HOPMOIIOJIOXKEHUE, JOMyCKaBIee OMpeesieHue MOITHOMOYHUH,
OCYIIECTBIISIEMBIX OpraHaMu cyObekToB Poccuiickoii ®Penmepanuu 1o
MpeaMeTaM COBMECTHOTO BelieHHs, He Tonbko KoHcTuTynuen P®, dene-
PAJBHBIMH JIOTOBOpPaMH, HO U «(eepaTbHBIMKA 3aKOHAMH W COTJIAIICHH-
ssmuy. [IppdeM HECKOIBKO paHee MOMyCTHUMOCTh TaKOW MPOM3BOILHOM,
KaK KaXKeTcsl, TPAKTOBKH OJHOTO M3 (hYHJIAMEHTAJIbHBIX MPHHIIAIIOB (e-
nepanu3Ma Oblia mpu3Hana KonetutyuonHasiM CynoM PO
Jletanu3zaiis MOJTHOMOYHI OpraHoB cyOwnekTa Poccuiickoit demepa-
MM 10 IIpeIMETaM COBMECTHOI'O BEJCHHUS IIpEACTaBlIeHa B 4. 2 CT. 26.3,
KOTOpast Ha MPOTSHKEHUH TIOCTIEAYIONIEro BPEMEHH MTpeTepreBaa mocTo-
SIHHbIC M3MECHEHUA. B UTOre CeroiHs nepedyeHb MOJTHOMOYHN CyOBEKTOB
P® mo paccmarpuBaeMomMy Kpyry BOIpPOCOB mpencTaBieH 113-10 mo3u-
nusMu (ipotuB 14 mosuiuii, 0003Ha4eHHbIX B ¢T. 72 KoHctutynnu PD).
[Ipu 3TOM, €ciu OONBITMHCTBO U3 HUX KOHKPETU3HPYIOT YCTAHOBJICHHBIC

'O [ynkT 4 Ilocranosnenust Koncrutynmonnoro Cyma P® or 09.01.1998 Ne 1-I1 ITo
Jlelly O TMpOBepKe KOHCTHTynuoHHOcTH JlecHoro komekca Poccuiickorn ®Denepamun //
Cobpanue 3akononareibera PO. 1998. Ne 3. Cr. 429.
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KonctuTtynuelr BOmpockl COBMECTHOTO BeneHwusl, TO 27 mosunuid Dene-
paibHOrO 3aKOHA K HHUM HETOCPEJCTBEHHOTO OTHOIICHUS HE WMEIOT.
B yactHOCTH, 3TO BONPOCH (HOPMUPOBAHHUS M COJICPKAHHUS apXHBHBIX
¢doHmoB cyonekta Poccuiickoit deneparun (GopMUpOBaHUSA U UCTIONB30-
BaHUS pe3epBHBIX (OHIOB cyObekra Poccmiickoit denepanmn s du-
HaHCHUPOBAHUS HEMPEIBUICHHBIX PACXOJIOB; PeAM3aI[MU TTOTHOMOYHI B
chepe TeIIOCHAOKEHUSA, MPEeIyCMOTpeHHBIX denaepalbHbIM 3aKOHOM
«O TermocHaOXKEHUH», B TOM YHCJIE COTIacOBaHWE OTHECEHHs Iocelie-
HUS, TOPOACKOIO OKpyra, HaXOMANIMXCA Ha TeppUTOpHH CyObhekTa Poc-
cutickoii Demepaliuy, K IEHOBOH 30HE TEIJIOCHAOXKEHMS; YTBEPIKICHUE
HOPMAaTHBOB MHUHUMAJIGHOW 00ECTCUeHHOCTH HAaCEJCHHS MyHKTAMH TeX-
HHYECKOr0 OCMOTpa Il cyobekToB Poccuiickoii denepaiuu u it BXO-
JSIIHAX B UX COCTaB MYHHITUIAIBHBIX 00pa3oBaHUi U T.1. IHBIMU clIOBa-
MH, 3TOT KpPyr BOMPOCOB B cooTBeTcTBUH co CcT. 73 Konctutynuu P®
MOJIEXkKAJT OTHECEHHIO K OCTATOYHBIM TTOJTHOMOYHSIM CYOBEKTOB Poccwii-
ckoii demepanuy, B paMKax KOTOPBIX IMOCIEIHUE BpOJe Kak 00ianaroT
«BCEU TOJIHOTOM TOCYIapCTBEHHOM BIIACTH.

[IpakTHKa pa3rpaHWYCHUS MOJTHOMOYHNN MEXIy (eaepabHBIMKU Opra-
HaMH U opraHamMu cyObekToB Poccuiickoii denmepariuu mocpeacTsom ¢e-
JiepabHBIX 3aKOHOB MOJYYHJIA IMUPOKHI pa3Max. K dncity TakoBBIX (e-
JIepalbHBIX 3aKOHOB, MO CYTH «mpeoOpasyronux» Koncturymnuio PO,
MOXHO OTHECTH bromkeTHsIi Koneke PD (ct. 7-8), Tpymosoit komekc PO
(c. 6), 3emenpnbiii KOHeKC PD (ct. 9-10.1), 3akon PD or 21.02.1992
No 2395-1 «O nempax» (ct. 1.1, 3, 4), 3akon P® ot 14.05.1993 Ne 4979-1
«O Berepunapumn» (ctT. 3), Denepanpublii 3akoH oT 23.08.1996 Ne 127-03
«O HayKe W roCyJapCTBEHHON HAYYHO-TEXHHYECKOW MomuThuke» (cT. 12),
OenepanbHbiid 3aK0H 0T 26.03.1998 No 41-D3 «O nmparoreHHBIX MeETa-
Jax W JAparoleHHbIX KamHsx» (cT. 2, 11-12), denepanbHbIii 3aKOH OT
10.01.2002 Ne 7-®3 «O06 oxpaHe OKpyKaromed cpeasl» (CT. CT. 5, 6), 1
JIPyTHE, KOTOPBIX, MO TMOJACYETY CHEIUAINCTOB, HACUUTHIBAIOCH CBBIIIEC
cra . HpIMu cnoBamm, Tepedl HAMHU OJMH WX XapaKTEPHBIX MPHUMEPOB
(moMHuMO TIpOYMX) HESBHOW, HO MPAKTHYECKN 3aBEPUIUBIICIHCS TEHHCTHU-
TYIIHOHAJIA3aIUH OCHOB (heJIepaTHBHOIO YCTPOUCTBA.

' Cm: [epumu E.B., I'muruu-3omorapeBa M.B. AxTyanbHBIE BOIPOCHI pa3rpaHUYCHHS
komriereHIH Mexnay Poccuiickoit denepanueit u cyorekTamu Poccutickoit @enepanun //
Ananmutnueckuii BectHuk CoBera ®enepamun ®Depepambroro CoOpanmst Poccuiickoit
®Denepanun. 2007. Ne 277. C. 26-84.
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Bropoit mpuMep nMmeeT oTHOMIEHHE K TpaHCPOpMaIyd (GOPMBI TOCY-
JApCTBEHHOT O MpaBJIEHUs — OT CMELIaHHOHM (IOJIympe3uJIEeHTCKON) pec-
myOJUKA B CTOPOHY MPE3HUACHTCKOM W Jaxe, Mo 000CHOBAaHHOMY MHe-
HHIO MHOTHX aBTOPOB, «CYIIEPIPE3HICHTCKOM» . [10/IMEYeHHBIH MHOTH-
MU HCCIeI0BaTeIsIMU MPOLECC KOHIIEHTPALUU OJIUTUYECKOM BIAacTH Ha
(enepabHOM YpOBHE, KOTOPBIN HAOIIOASTCS HAa MPOTSHKEHUHU TEKYIIETO
CTOJIETHS, UMEET BIIOJIHE KOHKPETHOE BHEKOHCTUTYILIMOHHOE MOAKpEILIe-
Hue. IIpesunent PO, n3HauanbHO HAXOAACH HAJl MEXAHHU3MOM pasene-
HUS BIACTEH, HHTETPUPOBAH B CHCTEMY (elepalbHBIX OPTaHOB HCIIONTHH-
TENFHON BIACTH M (haKTUIESCKU BO3TIIABIET €€, YTO MO3BOJIIO XapaKTe-
pu30BaTh (HOpMY TOCYyIapCTBEHHOIO MPABICHUS CKOpee, KaK MPe3uIeHT-
ckyto. B ®denepanbHblii KOHCTUTYHHOHHBIN 3aKkoH oT 17.12.1997 Ne 2-
®K3 «O IlpaButenbctBe Poccuiickoit Penepaunny» Ha NPOTHKEHUN psiia
net (1997, 2004, 2010, 2016) BHOCHIHCH H3MEHEHUS, HA OCHOBE KOTOPBIX
nomaomouns [Ipesunenta PO B ornomenun I[lpaButenscrBa PO Obumn
YTOYHECHBI W CYIIECTBEHHO pacIIupeHbl. B HamOombmieil cTemeHn OHU
3aTPOHYIH coaepkaHue crareil 12 u 32 3akoHa, onpenesBIINX 0COOSH-
HOCTH PyKOBOJICTBa (pe/iepalbHBIMI OpraHaMHt UCIIONHUTEIBHON BIIACTH.
Tak, B mexkabpe 1997 r. denepanbHbie OpraHbl UCTIONTHUTEIFHON BIIACTH,
BEJAIONINE BOMPOCaMU OOOPOHEI, 0€30MaCHOCTH, BHYTPEHHUX e, WHO-
CTpaHHBIX €M, IPEAOTBPALIeHHs YpEe3BbIUAHBIX CUTYyallUd U JIMKBU[A-
UM TIOCIIECTBUI CTUXWHHBIX O€ICTBHI OBLIH BBHIBEACHBI M3 MOIIMHE-
Husd [IpaButenscTBa PD u mepenansl moa HEMOCPEACTBEHHOE PYKOBOJ-
ctBO [Ipesnnenta PO’ B nekabpe 2004 r. [Ipesunenty PO nepemomun-
HeH Munroct Poccuun. Kpome Toro, pacmmpena u npaBoTBOpuecKast KOM-
METeHLMs] IJIaBbl IOCYIAapCTBa: MPaBO OINEPEkKAIOIIETO B CPAaBHEHUHU C
3aKOHOJATEIbHBIM PETyJIMPOBaHUEM IE€pepaclpeeNeHuss MOJIHOMOYHN
MEXTy MOYMHEHHBIMA €My OPraHAMH HCIIOJIHUTEIBHO BIACTH .

! Cm., nampumep: ABakbsiH C.A. Ilpesument Poccwmiickoit ®enepannu: 3BOMIONUS

npaBoBoro craryca / BectHuk MockoBckoro ymmBepcurera. Cep.: [IpaBo. 1998. Ne 1;
Mapuenko M.H. Teopust rocynmapctBa u mpasa: y4ed. 2-e u3n., mepepab. u gom.. M.:
Mpocnekr, 2009. C. 306; Konapames A.A. Cyneprpe3uaeHTckas pecnyomika B Poccnn:
mu¢ mmm peansHocTh? // BectHuk YauBepcuteta uMm. O.E. Kyraduna. 2018. Ne 6.

2w DenepabHBIE KOHCTUTYIHOHHBIN 3aKk0oH OT 31.12.1997 Ne 3-®K3 «O BHeceHnu
M3MEHEeHHW u jgonoiHeHni B denepanbHblii KOHCTUTYHHOHHBIN 3akoH «O [IpaBuTenncre
Poccuiickoii ®enepanun» // Cobpanue 3akonogatenscrea PO. 1998. Ne 1. Cr. 1.

3 ®DenepanbHbIil KOHCTUTYOHOHHBIA 3akoH OT 19.06.2004 Ne 4-®K3 «O BHeceHHH
M3MEHEeHH! u jgonoiHeHni B denepanbHblii KOHCTUTYHOHHBIN 3akoH «O [IpaButenncre
Poccuiickoii ®enepanun» // Codpanue 3akononatensctea PD. 2004. Ne 25. Cr. 2478.
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Cnenyer OroBOpUTBCS, YTO MPUHIMITMAIBHAS BO3MOXHOCTH (T.€. KOH-
CTUTYLIMOHHO-IIPAaBOBbIE NPeAnochUTki u3aanus IIpesunentom PO ykasos,
BOCIIOJTHSIONIHMX MPOOENBI B MPABOBOM PETYIMPOBAHUH IO BOIPOCAM, Tpe-
OyIOIINM 3aKOHOAATEIIFHOIO PEIIeHHsT) OblIa, KaK M3BECTHO, CO3/IAaHA PaHb-
e — KoncrurynuonnsiM Cyom PO'. U YK€ Ha 3TOM OCHOBE B IOCIIEAYIO-
LIEM HW3/1aBaJIICh MHOTHE MPE3UAECHTCKUE aKThl, «3aMEIIAIOLINe» 3aKOHBI
(Vka3 [pesuaenta PO ot 06.05.2011 Ne 590 «Bompocst Cosera bezomacHo-
ctu Poccutickort @eneparumn», Ykas [Ipesunenra PO or 13.05.2000 Ne 849
«O momaomounoMm mipencrasutene [Ipesumenta Poccuiickoit deneparuu B
(beneparbHOM OKpyre» | Jp.), ABOHCTBEHHOCTh IIPABOBOHM CUTYAIHH C KOTO-
PBIMHU HE TIpeooNeHa | 1o ceit aeHb. [locnenHee o0CTOSITENHCTBO BEI3BAHO
TeM, 4TO cornacHo ynomsinyromy IlocranoBnenuto Konctutyuronsoro Cy-
na PO neiictBre BO BpeMeHN TOIOOHBIX aKTOB TIABHI TOCYIAPCTBA O PaHH-
YMBAETCSI MEPUOZOM JO TMPHUHATHS COOTBETCTBYIOLIMX 3aKOHOAATENBHBIX
akToB. lHaue roBops, OHM MMEIOT BPEMEHHBIN U, CTAIO OBITh, SKCTPaOpIH-
HapHBIN Xapakrep. U Takue 3KCIecchl He MOTYT OBITh IIAIIUMUCS HEOTpe-
JIETIEHHO JIOr0, CUCTEMHBIMH, BEb Ha UX OCHOBE I€HEPUPYIOTCSI HOBBIE
aKTbl, YeM MPUBHOCHUTCA JUCCOHAHC B CHCTEMY IpaBa, 3aTATMBAIOIIMIA KOH-
(ITIKT ¢ KOHCTHTYIIMOHHOM 3aKOHHOCTEIO.

Tak, ¢ 2010 . cTano BO3MOXKHBIM 3aMellieHre 3aMecTuTernsimMu 1 Ipencena-
tens [IpaBurenscrBa PO u dhenepanbHBIMA MUHUCTPaMH JOIDKHOCTEH TIOJ-
HOMOYHBIX TipencraButeneit [Ipesunenta PO B dhenepanpHbIx okpyrax (4. 2
CT. 12)2. B 2012 1. ipaBUTELCTBO OTPaOATHIBATIO TPU «THOPHIHBIXY» MOIEITH
JeATeIbHOCTH MOoNIpeacTs. IlepBas mpeanonarana COBMEIIEHUE C JOKHO-
cteio BuIe-ipemMbepa (A. XiomonnH B CeBepo-KaBkasckoMm (henepambHOM
OKpYyTe), BTOpasi — C NOJDKHOCTbIO MuHMCTpa (B. WimaeB — nonnpex u mu-
HUCTp 10 pa3BuThIO JansHero BocToka), TpeThbs — MOSBIIEHHE 3aMMUHHCTPOB
PErHOHATBHOTO pa3BUTHS BO Bcex (emepanbHBIX okpyrax. Ho B 2014 r.

! Cm.: Tlocranosenne Koncturynnonnoro Cyna P® or 30.04.1996 Ne 11-IT «Ilo geny o
MPOBEpKe KOHCTUTYLIMOHHOCTH IyHKTa 2 Yka3a [Ipe3unmenta Poccuiickoit denepanuu ot
3 okTs0ps 1994 1. Ne 1969 «O Mepax 1o YKpeIwIeHHIo eqUHON CHCTEMBI UCTIONHUTEIHbHON
Brnactu B Poccuiickoit ®@enepanun» u nyHkra 2.3 [lonoxeHus o riaBe aJMHHUCTPAIHA
Kpasi, obmactd, ropoaa (QeaepanbHOr0 3HaYCHHs, aBTOHOMHOH 00JIacTH, aBTOHOMHOT'O
okpyra Poccuiickoii ®enepannu, yTBepKIEHHOTO Ha3BaHHBIM Yka3om» // Cobpanue
3akoHogarenserea PO, 1996. Ne 19. Cr. 2320.

2Yacrs 2 cr. 12 BBeneHa DenepaabHBIM KOHCTUTYIIHOHHBIM 3aKOHOM OT 29.01.2010 Ne 1-
®K3. Cm.: Cobpanne 3akononarenberBa P®.2010. Ne 5. Cr. 458; Yka3 [Ipesunenta PO ot
15.05.2018. Ne 215 «O ctpykrype (emepalbHBIX OPraHOB HCIOIHHTEIBHOH BIACTHY» //
Cobpanne 3akononarenberBa PO. 2018. Ne 21. Cr. 2981.
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Mumnperuon Poccrm Oput ynpasmHeH. B HacTosee BpeMsl mipercTaBieHHAS
cxeMa (DyHKIFIOHAJIBHOTO Pa3IBOSHUS U COBMEIICHHS TOIDKHOCTEH ATMUHY-
ctpaunn IIpesunenta PO u [IpaButensctBa PO peanmsoBaHa B craTyce 3a-
Mectutens npenceaatens [lpasurenscrea PO — momHOMOYHOTO NpeacTaBu-
tens [Ipesunenta PO B JlanpHeBocTOUHOM (henmepaisHOM Oprrel. Kax 681 TO
HE Ob110, HO TI0 KoHcTuTyIiu P® HHCTATYT IPE3nIeHTCTBA U CHCTEMBI HC-
TIOJTHUTENTFHOM BNACTH, paBHO Kak n Ammuauctparws [Ipesuaenta PO u
[paButenscTBo PO, SBISIHOTCS OpraHU3aIoHHO 000COOIEHHBIMH 3BEHBSIMU
MeXaHu3Ma ToCylapcTBa, T.€. Pa3HbIMU OPraHU3aLMsIMU CO CBOMCTBEHHBIMHU
UM OCOOEHHOCTSIMH BHYTPEHHETO CTPYKTYpPHO-(PYHKIMOHATEHOIO HOCTpOE-
HUSI, IITATHOH W (PUHAHCOBOW THICIMIUIMHOM, JIOTMKOHM YIPaBICHUS, KOMIIE-
TEHLIMEH, OTBETCTBEHHOCThIO U Tp. Kak KaxeTcs, pacCMOTpEHHBIE MOIXO/IbI
HeOe3yIpedHsl B KOHTEKCTE HE TONBKO OPraHM3alOHHOW KYNBTYPBL, HO U
KOHCTHTYIIMOHHO YCTAHOBJICHHOH (hOPMBI TIPABIICHHSL.

Benen 3a (hakTueckiM BOIUTOIICHHEM B TOCYAApCTBEHHO-TIPABOBYIO
JeHCTBUTEIIFHOCTh OMHCAHHBIX CXeM TpeoOpa3zoBanus KoHcTUTymmu mpo-
n3onuIa TpanchopManus ee GOpMBI — OT KOHCOIUOUpogantol (B BUMIE €U~
HOT'0 aKTa BMECTE C TIOIPAaBKaMH K HEl) B CTOPOHY KOMOUHUPOBAHHOL, KOTTIA
(haKTHYECKH «TeI0» OCHOBHOTO 3aKOHA 00pa30BaHO HE TONBKO (hermepars-
HBIMU KOHCTUTYLIMOHHBIMH 3aKOHAMH M W3MEHEHUsIMU K HuM (142 3akoHa,
BKJIIOYast 22 TeMaTI/I‘{eCKI/IXZ), HO ¥ JIOBOJIGHO OOJBIINM KOHYIECTBOM (erie-
PaJIbHBIX 3aKOHOB, NMEPEYEHb KOTOPBIX HYXKIAETCS B YTOYHEHHM, aKTaMH
Koncrurymmonnoro Cyna PO u t.1. U3noxeHnHoe cienano HaCTOIBKO pas-
MBITBIMH paMKid KOHCTHUTYIMH, YTO BO3HMKAET HEMpOCTas U B 3MIMpUYE-
CKOM, ¥ B TEOPETHIECKOM U3MEPEHHUSX MPodieMa KOHCOMUAAINN PacCcpeio-
TOYEHHOTO BO BCEM MACCHBE 3aKOHOJATENILCTBA TEX HOPMOIIOIOKEHUH, KO-
TOpBIE TIOIUISKAT UICHTU(DHUKAIIN B KAYECTBE IMOTEHIMAIBHO OTHOCSIIIIXCS
K TEKCTY OCHOBHOTO 3aKoHa. W TONBKO Ha 3TOW OCHOBE BO3MOXKHO BECTU
peds o manpHedmmer cynpoe KOHCTHTYIHH 1 JKenaTenbHbIX (TIPUEMIIEMBIX)
HAIPABIICHISX €€ JATBHEHIIIEr0 pa3BUTHSI WK JKe peOpMIpPOBAHIISL

Taxum 00pa3oM, B pe3yabTare 25-1eTHel SBoNronun Moaels KoHcTuTy-
uun PO 1993 r. mperepniena cyilecTBEHHbIE U3MEHEHUS U IpeNCTaBIsIeT
c0o00#t BechbMa IFOOOMBITHRIA TTOJIHTHKO-ITPABOBON (PEHOMEH.

' Cm.: Ykas IpesunenTta PO ot 15.05.2018 Ne 215 «O crpykrype denepaibHBIX OpTaHOB
HCTIOJHUTENbHOM BiIacTi» // Cobpanue 3akononatensctBa PD. 2018. Ne 21. Cr. 2981.

2 CornacHo nanaeiM CIIC Koncymprantllmoc mo cocrosHuio Ha 24.02.2019. URL:
http://www.consultant.ru (mara oopamenus: 24.02.2019).
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B.B. Koowcesnuxos

KOHCTHUTYIUSA POCCUMCKOHN ®EJEPAIIUN
U YKPEIUIEHUE POCCUHUCKOM
TOCYJAPCTBEHHOCTH

[omaraem, uTo yKa3aHHas mpobieMa SIBISETCS BeChbMa aKTyalbHOM,
100, KaK M3BECTHO, K YHCITY BakHeHIMX (QyHKIHMA OCHOBHOTO 3aKOHA
HAIIEro rOCyAapcTBa OTHOCUTCS 3aKPEIUICHHE MPEEMCTBEHHOCTH B pas3-
BUTUH rocyaapcTBeHHocTH. Tem cambiM KoHctutynus PO noguepkuBaer
HE3BIOIEMOCTh TOCYIAPCTBEHHOCTH, HECMOTPSI HU Ha KaKUe PEBOIIOIHM,
TOCY/IapCTBEHHEIE MTEPEBOPOTHI HITH IepecTpoiiku. B mpeamOyne Koncru-
TYIUU 3Ta QYHKIUS BEIPAKACTCS B JBYX aCIEKTaX: IMEPBEIA acIeKT cie-
JyeT TIOHUMAaTh KaK HEAETMMOCTh TEPPUTOPUAIBLHOIO IPOCTPAHCTBA, Ha
KOTOPOM HCTOPHUYECKH CIOXKHIOCh Poccuiickoe rocyaapcTBo; BTOPOU —
KaK IMpu3HaHue (pakTHIecKod yTpaThl PocchiickuM rocymapcTBOM CBOECH
CYBEpEHHOCTH B Toiipl BxoxaeHus B coctaB CCCP u crpemienue Boc-
CTAaHOBHTH ¢’ Koncrutyuus ectb 3ak0H, KOTOPBII yupexaaer rocyaap-
CTBO, CUCTEMY €r0 OpPraHOB H IOPSINOK WX (HhOpPMHPOBAHUS, KOMITCTEH-
LHI0, OTIPEAEIACT MOPSINOK B3aMMOOTHOIIEHUH TOCYAApPCTBEHHON BIACTH
C opraHaMu MecTHOro camoynpaieHus. Konctutynus ectb OCHOBHOM
3aKOH, 00JIaTaroNIiii 0OCOOBIMU TapaHTUsMH cTabmibHOCTH. [ToaTOMY ero
W3MEHEHUs, TOMOTHEHUS WM MIPUHSTHE coBepuIeHHO HOoBOM KoHcTuty-
WA C HEOOXOIMMOCTh IMPEAIIONaraloT 0co00 BBICOKYIO CTEIEHb OTBET-
CTBEHHOCTH U 0OOCHOBaHHOCTH.

B XX B. KOHCTUTYIIMH CTajld UTPaTh BaXKHYIO POJIb — MPOTUBOIEH-
CTBOBaTh BO3pOCHIEMY paJWKaIN3My, IJIaHAM PEBOJIIOIMOHHOIO Iepe-
ycrpoiictBa obmecTBa. OAHAKO CIEAyeT MPU3HATD, YTO IO TOBOLY STOTr0
cyuiecTByeT U uHast mo3unus. Tak, kputukys Koncruryuuto Poccuiickoit
denepalluy ¢ TOUKHU 3PEHUs pa3NuyHbIX ocHOBaHUM, A.B. Ceperus, B
9aCTHOCTH, ITOJIarasi, YT0 OHA «MOKET OBITh IpH3HAHA HEICTHTHMHOW
(BuaMMO, peyb UAET B JAHHOM CIIy4yae O JIETaJIbHOCTH. — B.K.)z, MIPUBO-
IWT cleAytomue (akThl: 0 JaHHBIM LleHTpanpHON M30MpaTenbHONU KO-

! Cwm.: Barmait M.B., I'abpuunaze b.H. Korcturynmonnoe npaso Poccutickoit denepannu:
yueOHHK 1 By30B. M.: Uznar. rpynna MH®PA-M-KOJJEKC, 1996. C. 67.

Ceperna  A.B. JIyXOBHO-HpPaBCTBEHHOE YyUYE€HHE O TPaBOBOH KymbType. M.:
IOpmtanadoOpM, 2016. C. 112.
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muccu PO, B ronocoBanuu npuHaian ydactue 58 187 755 3apeructpu-
POBaHHEBIX U30mpareneit, uto coctaBisieT 54,8% OT Bcero m30mpaTensHo-
TO KOpITyca CTpaHbDy; «...n3 89 cyOowekToB Poccmm 14 BooOIIEe HE mpH-
HUMallM yJacThue B KOHCTUTYIIMOHHOM pedepeHmyMe, a 17 BRICKa3alInch
npotuB KoHcTuryrum PDy'. ITonBoas UTOr HEraTUBHOM OLIEHKE COAEP-
skaanss OCHOBHOTO 3aKOHA CTpaHbBI, YTBEP)KAAETCs, YTO «(POpMaibHO-
TEOPETUUYECKHE MPOTHUBOPEUYHS... CO3IAI0T Yrpo3y TEPPUTOPUATILHOMY
€IMHCTBY, HE3aBHCHMOCTH, COLMAJIbHOM, IMOMUTHUYECKOM M MpaBOBOMH
CTaOMIIBHOCTH TOCYAPCTBay; «...HEOOXOIUMO MPHUHATH HOBYIO KoHCTH-
Tyuuio Poccuu, COOTBETCTBYIOUIYIO MOJUTUKO-IIPABOBOMY CO3HAaHHIO
PYCCKOTO Hapofa, 3aKpeIUISIONIYI0 MPUHIIAIT a0COTIOTHOIO CyBEpEeHHTE-
Ta, YHUTapHOE T'OCYJapCTBEHHOE YCTPOWCTBO C aBTOHOMHSIMH WJIM Tep-
PHTOpHANBHYIO (eIepalliio C PaBHOMPABHBIMU CYOBEKTaMH, IPaBO Ha
TPYZ, @ TaKXKe MPEeJOCTaBUT HAPOIy BO3MOXHOCTh CAMOCTOSITENILHO BbI-
Opate opMy MpaBIeHUS W OCBOOOAWTH MpPEIIPUHUMATENS OT padCcKoi
KkaGalsl LleHTpabHOro GanKay .

Jdymaercs, 4To clemyeT coriacuthes ¢ MHeHHeM mpod. A.W. Kazan-
HUKa, KOTOpbIH, Takxke KpuTuKys KoHctutynuio PO, moguepkuBaer, uyTo
«B Halleil cTpaHe MHOTOHALMOHAJBHBIM HApOJ MO CYLIECTBY OTCTpPaHEH
OT BJIACTH, IPUHIIMII HAPOJOBIACTHSI 3aMEHEH Ha YIPABIIEMYIO WM CY-
BEPEHHYIO JEMOKPATHIO», TEM HE MEHEE MOJIaraeT, YTo «B CIOKHUBILUXCS
YCIOBUSAX HAIO CAMBIM PEIINTEIHFHBIM 00pa30M OTKa3aThCs OT “KOppeK-
TUPOBKU HbIHE AeicTBytome Konctutyuu PO, nycts naxke u aBTopu-
TapHOl», cChUIAsACh MPH 3TOM Ha pe3onronuio 1993 r. BecemupHoro kos-
rpecca rocy1apcTBoBeioB B BeHe, mpeaynpexaaonyo, YTo «U3MEHATh
KOHCTHTYIIMIO B YCIOBHSIX HECTAOMIEHOCTH HEXKENMATENBHO, 2 B YCIOBUSX
KpH3uca-KpaitHe omacHo». [1o MEHeHUIO Tipodheccopa, YCHITUS HAIIUX y4e-
HBIX JIOJDKHBI OBITH HAIPAaBIICHBI HE HA IMOWCKU PEAbHBIX WIIH MHHMBIX
mpoOeNoB U MPOTHBOpeUni, nedekro B Tekcre Koncrurynuu PO, a Ha
pa3paboTKy MeXaHU3MOB peanu3anuu mnonoxeHnit Koncrurynun PO, Ha
ee obecredenue, oxpany ® sammry’. B.E. Unpkns, momaras, 4to KoH-
crutynus PO He B monmHON Mepe yYUTHIBaeT OCOOCHHOCTH KOHCTHTYIIH-

! Cepernn A.B. Yka3. cou. C. 113.
? Tam xe. C. 135.

Kazanank AWM. Teopermueckne M TpakTHYECKHE MPOOJIEMBI peaau3aluu HOPM
Koncrutynun Poccuiickort @enepannu // [IpobiieMbl mpaBONpUMEHEHHS B COBPEMEHHOU
Poccun : ¢6. marepuanoB Hayd.-pakr. koHP. Omck: OMI'Y um. ®.M. JlocroeBckoro,
2010. C. 88.
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OHHO-TIPAaBOBOW MBICITH, YTO OHA TOTOBHWJIACH B CIEIIKE, 0€3 MIMPOKOTo
00IIEHAPOIHOTO OOCYKICHHUS, B YCIOBHSIX JKECTKOI'O0 HMPOTHBOOOPCTBA
pa3HBIX BETBEH rocy1apcTBEHHOW BIIACTH, CUMTAET, YTO «OHA COAEPIKUT
HEOOXOIMMBIEC YCIIOBHUS U NAIBHEHINETO Pa3BUTHS CTPaHBI, U €€ BO3-
MOKHOCTH CJIEyeT UCIONb30BATh .

B 3akmioueHune oTMETUM: ClEAyeT UMETh B BUJY, YTO, KOHEUHO, paHO
WJIM MO3/IHO Bompoc o 3aMeHe Hactosmeld Konctutyuuu PO Bo3HUKHET,
100 OOIIEeCTBEHHBIC OTHOLICHUS HAXOMATCA B TIOCTOSSHHOM pPa3BUTHH U
3ajada IOPUCIPYACHIIUA COCTOUT B COOTBETCTBYIOMINX HapaOOTKaX, 4To-
OBl OBITH B TOTOBHOCTH 3apaHee, a B HE B CIICIIKE PEIaTh HOBBIC 3aaum.
OpaHako HaO YYMTHIBaTh, YTO BO3MOXHBIe HOBeIIbl Konctutynuun PO
HE JOJDKHEI OBITh HAIPaBICHHBIMU Ha ocialleHue WIH, TeM Ooree, pas-
pYIIEHHE TOCYIapCTBEHHOCTH, a HAIPOTHUB, CIIOCOOCTBOBATH €€ YKpeIUie-
HUIO, 10O ATO OTBEYAET HHTEPECAM M YassHUSIM POCCHUICKOTO Hapoa.

U FO. Ocmanosuy

KOHCTUTYIHMOHHO-KOHTPOJIbBHOE
HOPMOTBOPYECTBO U ITPABA YEJIOBEKA

KoHCTHTYIIHOHHO-KOHTPOJIFHOE HOPMOTBOPYECTBO — 3TO COBOKYII-
HOCTh OCOOBIX IOPHUANYECKUX MPOLEAYpP, PEaU3yeMBIX ITOCPEICTBOM
TOJKOBaHUS KOHCTUTYIIMOHHO JOITyCTHUMBIX YCIOBUH (IpaBHJI W TPAHHII)
MPUMEHEHHs NIeHCTBYIOIIEH MPaBOBOW HOPMBI M (MJIM) HCKIIOYEHHS U3
CHUCTEMBI IPAaBOBOTO PErYIMPOBAHMS MOJIOKEHHUM, HE COOTBETCTBYIOLIUX
KOHCTUTYLUHU TrocyaapctBa. HopmoTrBopueckas aedrenbHocTs KoHCTUTY-
nuonHoro Cyzna Poccuiickoit @eneparun (KC P®) mpuobperaer cBoeoO-
pa3Hoe «00ECIeUInTETHHOE» CBONHCTBO, MMOCKONBKY BBICTYIIACT OJHON W3
crenn(pUIeCKIX 4epT KOHCTUTYIIMOHHOTO KOHTpoJsL. B pesymprate pea-
nu3anuu JaHHoro Buaa aesrenbHoctd KC PO ycrpansercs mpaBoBas
HEOIPENIEJIECHHOCTh U MPOTUBOPEUMBOCT HOPMATHUBHBIX MPAaBOBBIX aK-
ToB. OOIINEe MONOKEHMsI BBIPAOATHIBAIOTCS CYIbSIMH TOJIBKO Ha OCHOBE
«AMEIOLINXCSA HOPM U IPaBOBBIX IPUHLIUIIOBY.

Ocy1iecTBiIeHHEe KOHCTUTYLIMOHHO-KOHTPOJIBHOTO HOPMOTBOPYECTBA
BHOCUT CYILIECTBEHHBIH BKJIaJ B pealu3alyi0 KOHCTUTYLHUOHHO-

Yupkun B.E. Poccusa, Koncrturynwus, mocToiHas >XKU3HB: aHAIW3 B3aUMOCBs3ed //
TocynapcrBo u mpaBo. 2006. Ne 5. C. 5-13.

107



MPaBOBEIX HJEH B HOPMATHBHEIX MPAaBOBEIX aKTaX M CIIOCOOCTBYET obec-
MEYEHHIO BEPXOBEHCTBA MpaBa, YKPEIJICHHUIO KOHCTUTYLMOHHOW 3aKOH-
HOCTH, 3aIIUTE TIPaB U CBOOOI YEIOBEKA.

Koncrurynmonusiit Cyn PO mcxoauT u3 nmpu3HaHUS aOCOTIOTHBIMU U
HE TOAJICKAITUMH OTPaHUICHUIO TOJIBKO HEKOTOPHIE MpaBa U CBOOOJBL.
K HHM OTHOCATCS, HallpUMep, NPABO Ha XKH3Hb , PAaBo Ha cyneOHyto 3a-
Ty . B 1aHHOM ciiydae opraH KOHCTUTYLIMOHHOTO KOHTPOJISL PYKOBOI-
CTBOBaJICS NoJOXKeHUsIMU cT. 56 (4. 3) Konctutyuuu PO, conepxammmu
nepedeHb MpaB, He MOAJEeKAIIMX OrpaHUYeHuI0. Bo3MoXkHbIe orpanuye-
HUS TIpaB, HE BXOMIIIUX B JTOT MEPEUCHb (HAIIpUMeEp, IMpaBa COOCTBEH-
HOCTH), OIICHUBAIOTCS IM C TOYKH 3pEHHS OOIIIX MPHHIUIIOB TpaBa. [1pu
3TOM OHH JIOJKHBI OTBE€YATh MPUHIMIIAM MPONOPIHOHAIBHOCTH U COpa3-
MEpPHOCTH, KOTOPbIE HEOOXOIMMEI UIS 3aIIUTHl KOHCTUTYIIHOHHO 3HAYH-
MBIX [EHHOCTEH, B TOM UYHCIIC YACTHBIX M ITyONMYHBIX MpaB M 3aKOHHBIX
HWHTEPECOB APYTUX I,

BMmecte ¢ TeM B KOHCTUTYIIHOHHOM 3aKOHOJATENBCTBE 3apyOeKHBIX
CTpaH IepeueHb MpaB 1 cBOOOI, HE TMOMICKAIMUX OTPpaHIICHHUIO, TOPa3Io
mpe. Hanpumep, B Ilepsoit monpaBke k Koncturynuu CLLIA k HUM 0T-
HOCHTCsL cBOOOma cioBa, ImedaTtH, coOpaHuii, B cT. 34 KoHcTHTyruu
Opannun (c1. 11 Jexmaparym npaB  cBOOO YeTOBEKa U TpaKIaHUHA) —
MIPaBO Ha BBIPAXKEHHE CBOEIO MHEHUS U JIP.

[IpusHaBasi KOHCTUTYLHOHHOCTh 3aKOHOJATEIbHOI'O OTPaHUYCHUS
npaB u cBodon, KC P® ucnonp3yer orieHOYHBIE TOHATHS «OanaHc WHTe-
pecoB YeroBeKa, oOIecTBa u rocyz[apCTBa»4, «HEOOXOAUMOCTD M aJIeK-
BaTHOCTb OTPaHUYUTEIBHBIX Mep»S. B gactu 3 cr. 56 Koncrurynuu PO
Ha3BaHbl MpaBa, He MOAJEKAIINE OrPaHUYCHHIO, HE MOMYYHUBIINE TaKOU
OLIEHKH B KOHCTUTYLMOHHO-KOHTPOJIHHOM HOpMOTBOpuecTBe. Tak, KC
P® mpusnan coorBercrBytomuM Konctutymuun PO pacnpocTpaHeHue
HHpOPMAIINH 0 YaCTHOH JKMU3HU JIUIIA, KOTopas ObLia coOpaHa B yCTaHOB-

! Omnpenenenne Koncrurynuonnoro Cyaa P® ot 19 Hos6. 2009 roma Ne 1344-O-P // Poc-
cuiickas razera. 2009. 27 HOsI0.

2 Mocranosnenne Koncrutynnonnoro Cyna P® ot 3 mast 1995 rona Ne 4-I1 // Poccuiickas
raszera. 1995. 12 mas.

3 Mocranosnenne Koncrutrynnonnoro Cyna P® or 1 anp. 2003 roma Ne 4-I1 // Poccuiickast
razera. 2003. 9 amp.

4 Onpenenenne Koncrurynuonnoro Cyna P® ot 14 utoms 1998 romga Ne 86-O // Poccuii-
ckas razera. 1998. 11 asr.

5 MocranosJieHne Koncrurynnonnoro Cyna P® ot 26 nek. 2005 roma Ne 14-I1 // Poccwmii-
ckas razera. 2006. 12 sHB.
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JICHHOM 3aKOHOM TopsiKke' . Mek/Ty TeM 3TO CYIIECTBEHHO PACXOIHTCS C
comepxanuem cr. 23-24 Koncrutrynmuu P® o0 HempuKOCHOBEHHOCTH
YaCTHOM KU3HHU.

UsnoxeHnHoe TO3BONSIET OTMETUTh, YTO KOHCTUTYLHMOHHO-KOH-
TPOJIbHOE HOPMOTBOPUECTBO B POCCHU MOXET OpUEHTHPOBAThCS HA BbI-
pabOTKy TPaBOBBIX IMO3UIHH, IPEMSTCTBYIONINX MPOU3BOILHOMY OTrpa-
HUYEHHIO TIPaB U CBOOO/I UEIOBEKA.

A.M. Bapnawos

HAJHAIIMOHAJIBHOCTD
U KOHCTUTYIIMOHHBINA CYBEPEHUTET
B UHTET'PAIIMOHHBIX IMTPOIECCAX

B coBpeMeHHOM MHpE B XOJie pa3BUTHS U YIIyOJIeHUs 00bEKTUBHBIX,
00bETUHUTENLHBIX TPOIECCOB KaK CO3HATENLHOW, IeNeHAINPaBICHHOM,
COBMECTHOU JIEATEIHHOCTH TOCYAAPCTB U HAPOJMIOB IO MPEOAOIECHUIO0 HX
000COOJIEHHOCTH B HEKOTOPBIX MEXTYHAPOIHBIX OpPraHU3aIUsAX BO3HH-
KarOT TIPOOJIEMBI COOTHOIICHHUS, KOPPEISIMH MEXKTy ()CHOMECHOM HaHa-
[HOHATHLHOCTH M HEOOXOUMOCTBIO COXPAHECHHUS U 3alIUThI CYBEPEHUTETA
rocynapcts. @eHOMEH HaTHAMOHATLHOCTH — ATO JOOPOBONBHOE HaJe-
JICHUE PYKOBOJSIINX WHCTHTYTOB HEKOTOPBIX MHTETPAIIMOHHBIX 00hEIH-
HEHWH pEalbHBIMH BIACTHBIMU TIOJTHOMOYMSIMH TI0 YCTAHOBJICHHUIO U
MPUMEHEHHIO HOPMATHUBHBIX MPABHII TOBEICHUS, 00SI3aTEILHBIX HE TOMb-
KO JUTS TOCYJIapCTB-YICHOB, HO W JUTSI (DU3HUECKUX M IOPHINYCCKUX JIHII,
HAXOIAIIUXCS Ha UX Tepputopuu. HagHanumoHallbHBIE YepTHl NPUCYIIU
HE BCEM COBPEMEHHBIM OPraHU3allsIM MEXTOCYIapCTBEHHOIO COTPY.-
HHAYECTBA, a TOJHKO TEM W3 HHUX, KOTOPbIC CTpeMATCA K Ooiee TEeCHOH
B3aMMHOW UHTETPAllMd B YKOHOMHUYECKOM, TOJTUTHYECKON, TYMAaHUTAPHON
u uHBIX cdepax (mampumep, EBpometickuit Coro3). [IposiBnenus HamgHa-
[IHOHATLHOCTH OOHAPY)KUBAIOTCA B JIEATEIBLHOCTH MeEXIyHapOIHOTO
BaIIIOTHOTO (hoHIa, BceMupHOI TOpProBoil opraHu3anuu, (HUHAHCOBBIX
OpraHu3alnii yHUBEpcaabHOro xapakrtepa. CBOWCTBaMU HaHAIIMOHAIb-
HOCTH MOTYT HAJENAThCA OTHAEIbHBIE OpraHbl TPAAULMOHHBIX MEXKIyHa-
POIHBIX MEXIPABUTENHCTBEHHBIX opranm3anuii. Hampumep, Coset bes-

! Mocranosnenue Koncrutryunonnoro Cyna P® ot 16 urons 2015 rona Ne 15-I1 // Poc-
cuiickas razera. 2015. 30 uroHs.
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omacaoctrt OOH mo YcTaBy yHOMHOMOYEH HPHHUMATE 00sI3aTENBHBIC pe-
IIEHHs TI0 BoIpocaM oOecrieueHus] MeKIyHapOIHOTO MIpa U Oe30IMacHo-
CTH, 9TO «TIO3BONIAET PACCMATPHBATE ITOT OPraH OOH kax umeromui se-
MEHTbI HaTHALMOHAJIILHOCTHY» . B MeXIIyHapOIHBIX OTHOLLEHUAX CYBEpEeH-
HOE TOCYIapCTBO MOJKET OTHOBPEMEHHO OBITh WIEHOM Pa3HBIX WHTETPAIlH-
OHHBIX COK30B, MIMCEIOIIMX pa3iINyYHbIC CTEIEHb BHYTPEHHETO €OUHCTBA U
YpOBEHb HaJHAIIMOHAJIBHOCTH, B YACTHOCTH B MPEIOCTABICHHBIX MEXKIO-
CYIAapCTBEHHBIM HHCTUTYTaM ITOJHOMOYHH IO TPHHSATHIO 00IIe00s3aTeNb-
HBIX HOPMATHBHBIX aKTOB M CO3MaHUIO A(PQEKTHBHOTO CyneOHOro KOH-
TPOJIA 32 UX MPAaBOMEPHOCTHIO . Tak, HalpuMep, BCE TOCy1apCTBa — YJIeHBI
EBponeiickoro Coro3a ogHoBpeMeHHO sBiisitoTcs wieHamu Cosera EBpo-
Ibl, CTENIEHb MHTETPallid B KOTOPOM CYILECTBEHHO HILKe. Poccus Takxke
SIBIISIETCA YYaCTHHULIEH MEXIOCYAapPCTBEHHBIX OpraHU3aluil «C pa3Hou
CKOPOCTBIO O0BEMMHUTENBHEIX TIporieccoB»: TOT ke CoBeT EBporrsl ¢ ak-
TUBHO AeiictByrommM Epporneiickum CynoMm mo mpaBaM 4ejoBeKa Kak op-
raHoMm MexayHaponHoro npasocyaue, CHI', EBpa3uiickoe 5KOHOMUYECKOe
coobmectBo, Corozaoe rocymapctBo Poccnu u bemapycu, TamosxeHHBII
Coro3, EADC, BecemupHas Toproasi OpraHu3alus 1 Jp.

VYyactue Poccun B yHUBEpCaJbHBIX U PETHOHAIBHBIX OpraHU3alUsX,
B Pa3NUYHBIX MEXITYHAPOMHBIX KOHBEHIHAX, OOBCIUHSIONINX YCHITUS
TOCYIapCTB Ul TOCTIDKCHUS OOIMIMX IIeNiel, He BEAET K yTpaTe MpaBo-
CyOBEKTHOCTH, a O3HaYaeT JHIIb TO, YTO OHA, KaK W JPYTHe YIaCTHHUKH,
IOOpOBONFHO BO3JAaraeT Ha ce0sS COOTBETCTBYIOIIUE O00s3aTENIhCTBA U
mepenaeT OCYIISCTBICHHE HEKOTOPHIX CBOMX CYBEpPEHHBIX MpaB, a (hak-
TUYECKH — TOJIBKO KaKyl0-TO 4acTh CBOEH KOMIIETEHIIMM Ha MEXrocynap-
CTBEHHBIH YpOBEHb, 3alUIAs MPU ITOM CBOW KOHCTUTYIIMOHHBIHA CyBe-
peHuter. B TakoM KOHTEKCT€ KOHCTUTYLIMOHHBIH CYBEPEHHUTET, IO
HaIIeMy MHEHHIO, — 3TO PealbHO oOecredeHHas, (PaKTUICCKH OCYIIECTB-
nseMasi IopuauyYecKasl He3aBUCHMOCTh BIIACTH MPaBOBBIX I'OCYIAapCTB, B
KOTOPBIX HallMOHAJIbHbIE KOHCTUTYLIUU SBJISIIOTCSI aKTaMU BBICLIEH IOpH-
JUYECKOM CHJIBI, @ MX TOJKOBAHHE YIOJIHOMOYEHHBIMH OpraHaMu MpU
BO3HMKHOBEHUM ITPABOBBIX KOJUIM3WM IO3BOJISIET 3alUIIaTh KOHCTHUTY-
LUOHHYIO UJIEHTUYHOCTh U HAIlMOHAJIbHBIE HHTEPECHI CBOEH CTpaHBbI.

' Cm: Kanycrun A5l MexayHapoaHble OpraHH3alui B HIOGAIM3MPYIOMEMCs MUpe. M. :
PVY]IH, 2010. C. 205.

? Cm.: Kamxun C.IO., YerBeprukoB A.O. OCHOBBI MHTETPALIMOHHOTO MpaBa: y4ed. 1Moco-
6ue. M.: [Ipocmekr, 2014. 224 c.
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He mpocTeiM siBisieTcss BOMPOC O KOJTU3USIX TOJKOBAHUS HaJIHAITHO-
HaIlbHBIX M KOHCTUTYIIMOHHBIX HOPM HHCTHTYTaMHU MEXIyHapOIHOTO
MPAaBOCYJUsI W OpraHaMd KOHCTHTYIIHOHHOTO KOHTpois. HeoOxomumo
OTMETHTh, YTO KOHBEHIIMOHHO-KOHCTUTYIIHOHHBIE KOJUTH3HH B COOCTBCH-
HOM CMBICIIC CJIOBa BO3HUKAIOT OYEHBb PENKO, TaK KaK ATH HUCTOYHUKA
HMEIOT Pa3HyK IOPUAUYECKYIO MPUPONY, CO3LAIOTCS PAa3TUUHBIMH CIIO-
cobaMu, PeryHpyroT HEOTHOPOIHBIC C(ephl OTHOIICHHH, aJIpecyroTcs
HEUJCHTUYHBIMH CYOBhEKTaMH, HE BIHSIOT Ha 00S3aTEIbHYIO CHIY IPYT
JpyTra W, He KOHKYPUPYSA MEXKIY COOOM, IPUMEHSIOTCS B MPABOMOPSAKAX
pa3TUYHOTO YPOBHS: B MEXKAYHAPOJHOM W BHYTPUTOCYIAPCTBEHHOM,
KOHEYHO, TECHO B3aUMOJICHCTBYIOIIUX TSl IOCTHXKEHUS CBOWX 1ieneid. Ha
MPaKTUKE UMEIOT MECTO KOLIU3UA HOJIKOBAHUA KOHCTUTYIIMOHHBIX TIO-
JIOKCHHIA ¢ MEXTYHAPOTHBIMU 0053aTeNIbCTBAMH TocyaapcTea. [Ipu aTom
B MEpapXUU JIEHCTBYIOMIMX HOPM KOHCTHUTYIIMU TIOYTH BCEX CTPaH MHpPA
CTaBSIT CBOM IPUHIIUITHI U [EHHOCTH BBITIIE HOPM MEXIYHAPOIHBIX KOH-
BeHIH. V3 3TOro NCXOAT M HAIIMOHATBLHBIE OpTaHbl KOHCTUTYIITHOHHOTO
KOHTPOJISI, TaBasi TOJIKOBAHUE KOJUTM3NOHHBIX TTOJOXKESHUH.

B manHOM KOHTEKCTE MO/ KOHCTUTYIITHOHHBIM TOJIKOBAaHWEM ITOHHMA-
€TCsl Ba)KHAs JIEATEIIBHOCTh OPraHOB KOHCTUTYIIMOHHOW IOCTHIIUH II0
VSCHEHHIO CMBICTIAa U cofiepkaHus KOHCTHTYIMH ¢ Lenbio o0ecriedeHus
MPaBHJIHOT'O ¥ €IMHOOOPA3HOTO MPUMEHEHHS €€ TIONOKEHHI B KOHKPET-
HBIX OOCTOSITENBLCTBAX. JTO MO3BOJACT YCTPAHUTh MM MPEOJOTETh BO3-
HUKIIYIO0 KOJUTH3HI0 Mexay KoHcTuTynmel, obnanaroniei BeICIIEH FOpH-
JIMYECKON CUJION, W BCEMU WHBIMH HOPMATHBHBIMH aKTaMH, BXOJSITUMU
B MPaBOBYIO CHUCTEMY CTpPaHBI, B TOM YHCIIE HMIUIEMEHTHUPOBAHHBIMU B
Hee B KayecTBE 00s3aTENbHBIX ISl CYObEKTOB BHYTPUTOCYIAPCTBEHHOTO
rpaBa HOPM MEXAYHApOIHOrO AoroBopa. 3HaueHne KoHBeHIMY 0 3amim-
Te MpaB YeI0BEKa M OCHOBHBIX CBOOOJ (M MPOTOKOJIOB K HEH) Hemocpe-
ctBeHHo s Koncrutymnuonnoro Cyna PD cocToUT B TOM, YTO B HEOO-
XOJTUMBIX CITydasx MOJIOKEHHSI dTHX aKTOB (BXOMSIIUX B IPAaBOBYIO CH-
cremy Poccun) mpumensitorcst u TonkyroTcest Koncturynnonasim Cymnom
P® B cucremHOl CBsI3M C TONKOBaHWEM MojoxeHUN KoHcTUTymmu u ¢
OIICHKOH oOayiopaHHoro akta. Konctutyruonusid Cyn Poccuiickoit
®eneparuu B [loctanosnennn ot 14 utons 2015 1. Ne 21-IT momuepkuym,
YTO KOHCTUTYIIMOHHBIA CYBEPEHHUTET, BEpXOBeHCTBO KoHcTuTynmwm, ee
BBICIIAs IOPUANYECKAs CHJIA ¥ HEJIOMMYCTUMOCTh MUMILIEMEHTAIIUN B TIpa-
BOBYIO cUCTEMY Poccuu MeXIyHapOJHBIX JOrOBOPOB, MOJOKEHUS KOTO-
PBIX OTPaHUYMBAIOT MpaBa M CBOOOJBI YEIOBEKA MIIM KaKUM-TO 00pa3oM
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MOCATalOT Ha KOHCTUTYLMOHHYIO HMJIEHTHYHOCTb Poccuu, O3HAuaroT, B
YacTHOCTH, 4T0 HU KOHBEHLHA O 3aliuTe MpaB 4elOBeKa W OCHOBHBIX
cBO0OJ, HM OCHOBAHHBIC Ha HEW MPAaBOBBIC MO3WIUH, COMEpPKALINECST B
nocraHoBneHusx EBponeiickoro Cyaa mo mpaBaM 4ejoBeKa, HE MOTYT
OTMEHATH JJI POCCUHCKON MPaBOBOW CHCTEMBI IPHOPUTET KOHCTUTYLIH-
OHHBIX HOPM, a ITOTOMY IOJUIEKAT MPAKTUYECKON pealn3allii B paMKax
9TOM CHUCTEMBI TOJNBKO MPH YCIOBUU MPHU3HAHMS BBICHIEH FOPUIMYECKON
cuibl Konerutyuuu Poccuniickoit @enepanuu. [1o muennto Koncturynu-
onHoro Cyzaa PO, B Tom ciydae, korjaa B nocranoBienun ECITY nenpa-
BOMEPHO HapyllaeTcss KOHCTUTYLMOHHBIA CYBEpEHUTET CTpaHbl, Poccus
MOXXET B TMOPSAKE WCKIFOYEHUS BO3JCPKAThCS OT HCIIOJHEHHSI TaKOro
pEIICHNUs, €CIH 3TO €AWHCTBEHHEBIN CITOCO0 COXPAaHUTh HAIMOHAIBHYIO
KOHCTUTYIHOHHYIO WAECHTHYHOCTh. IIpH 3TOM HCHOIHEHWE WM HEWC-
TIOJIHEHHUE PEMICHUsI OpraHa MEXIyHapOAHOIO IMPaBOCYAMS MOXKHO pac-
CMaTpHUBaTh KaK JOTMYHBIN U MMOCTOSHHBIN AMAJIOT MEXKIY CYAOM U ydpe-
JUBIIUMH €T0 TOCYapCTBAMH, MO PANY BAKHBIX ITOJIHOMOYHH, IEepeIaH-
HBIX CyZy, BKJIFOYas BOIPOCHI TOJIKOBaHWS KOHBEHLIMOHHBIX HOpM. JlaH-
HBII TOAXOJ MOXHO TaKK€ BOCIHPHHUMATh KaK OAHY W3 BO3MOXHBIX
(OopM KOHTpOIISL CO CTOPOHBI TOCYIApCTB 33 TaKUM JCIETUPOBAHHUEM B
TOM CIIy4ae, €CIM UMEET BBIXOJ CyJa NpH BBIHECECHWH PEIICHMS 3a Ipe-
JIeNIbl HOpM TpaBa (CyAeHCKU aKTUBU3M) UM €CIIH PEelLIeHHe MEXIyHa-
POIHOTO CyJla HE OTBEYACT NMPEACTABICHNSIM U OKHATAHUSM FOC}’I[apCTB.l

C.A. Tamapunoe

K BOITPOCY O NOHATUU KOHCTUTYILIMOHHO-
MPABOBBIX KOJIJIN3UM
B POCCUMICKOHN ®EJAPAIIUA

Baxneiimeit xapakrepuctukoit Koncrutymuu Poccuiickoit ®@enepa-
un kak OCHOBHOTO 3aKOHA SIBJISIETCS OOCSCIIEUeHUE MPSIMOro HEToCpe -
cTtBeHHoro aeiictBus ee HOpM (1. 1 cr. 15 Koncturymuun P®), npeny-
CMaTpPUBAIOLIETO BOIUIOLIEHNE KOHCTUTYLIMOHHBIX MPENNUCaHUN B Jes-
TENIFHOCTH CYOBEKTOB KOHCTHUTYIIMOHHO-TIPABOBBIX OTHOIIEeHUH. [lpu

' Cm. : Ucnomunos A.C. Cyibl peTHOHAIFHBIX MHTETPAIIHOHHBIX 00bEANHEHUI B CHCTEME
MexnayHapogHoro mpaBocynusi (Ha mnpumepe Cyma EC m Cyma EADC). M.:
IOctunmadopmM, 2018. 312 c.
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ATOM, KaK CHpaBEeIUINBO OTMEUAETCS B JINTEPATYpE, YIUTHIBAasi MHOT'000-
pa3ue KOHCTHUTYIIHOHHBIX HOPMOYCTaHOBJICHHH, HEOOXOANMO pa3niaTh
MOHSTUSA OIMOCPEIOBAaHHOIO JIEHCTBUSI KOHCTUTYLIMOHHBIX MOJOXEHUH B
paMKax CHCTEMBI OOIINX KOHCTHTYIMOHHBIX ITPABOOTHOIICHUN U UX pea-
JU3alMi  MOCPEJICTBOM BO3HMKHOBEHHUS, WM3MEHEHHS W TpeKpalleHUs
KOHKDETHBIX KOHCTHTYIIHOHHBIX [PABOOTHOIICHH I . OJIHOBPEMEHHO OT-
JTUYUTETFHON 0COOCHHOCTHIO KOHCTUTYIIMOHHOTO MPaBOpPEaTN3alliOHHO-
ro Mpolecca CleAyeT CUMTaTh TO, YTO OH MPEAINOaraeT IOMHUMO MIPOCTON
JeTAIN3aluA aKTUBHBIC JCHCTBUS YIMOTHOMOUCHHBIX OpPraHOB ITyOIHd-
HOW BJIACTH MO PACKPBITUIO CMBICHA U COAEPMAHHUS KOHCTUTYLIHOHHBIX
HOpPM B CBOEH IIPaBOTBOPUYECKOM U MPABONPUMEHUTEIBHON AEATEIbHOCTH
C TIOMOIIBIO Yero 00eCreunBaeTCsl KOHCTUTYIINOHAIN3AINS MacCHBa Te-
KYILEro 3aKOHOJAATENbCTBA. Taike TIIaBHBIM PE3YJNbTaTOM pealn3aliu
KOHCTHTYIIMOHHBIX TIOJIOKEHUU B cepe MpaBOTBOPUYECCTBA U IPaBOIPH-
MEHEHUS BBICTYIAIOT pa3pabOTKa W MPHHSATHE HOPMATHBHBEIX aKTOB HITH
COBEpIIIEHUE ICHCTBUH MPaBOBOTO XapaKkTepa OpraHaMu IMyOJIMYHON Bia-
CTH, KOTOpPBIC HE JOJDKHEI IPOTHBOPEUUTE TpeOoBaHMsM KoHCTHTYIIHH 1
PacXOAUThCS C BEISBICHHOW ITOIHHHON BoJel (heaepa bHOro 3aKOHO/a-
Telsl, 3aKPEIUIeHHOM B KOHCTUTYLIMOHHBIX HOpMaX. B cBoro ouepens cre-
OU(PUYECKUM FOPUIMYSCKAM MEXaHW3MOM TapaHTUPOBAHUS IIPSIMOTO
HenocpeacTBeHHoro aeiictBua Konctutyuuu PO sgBasercs ornpaBieHue
KOHCTUTYUHOHHOTo mpaBocyauss KoncrtutynuonneiMm Cynom PO,
HaIpaBIICHHOE Ha oOeclieueHne KOHCTUTYINOHHOCTH 3aKOHOJATEIbHBIX
aKTOB M IPAaBONPUMEHHUTEIbHBIX PEIIEHUH B KOHTEKCTE MPOMCXOSAIINX
W3MEHEHUH B TeKyllleM 3akoHoaaTenbcTBe. ONHUM U3 TaKUX CIOXKHBIX
TEOPETHUYECKUX M MPAKTHUYECKUX BOIMPOCOB, 3aTPAarMBaEMbIX B PEILICHUIX
Koncrurynmonnoro Cyna, octaercst mpodiieMa O MOHSATHH, BUIAaX U CIIO-
co0ax MpeomoIeHUs KOIUTH3MHA B HENIX MPEIOTBPALICHUS U pa3pelleHHsI
BO3HHKHOBEHUS IepOpMAIHii B XO/I€ YSICHEHISI, HCTONKOBAHUS U Pean-
3alU KOHCTUTYIIHOHHBIX MTOJOKEHIH OpraHaMu IMyOIHIHO’ BIACTH.

B 3T0i1 cBA3M, Kak NpeacTaBiseTcs, ¢ METOAO0JIOIMYECKOW TOUKH 3pe-
HUS SBISIETCS HECOCTOSTEIHHBIM OOHAPYKEHHE «MHHUMBIX» KOJUIM3HUU B
Koncrurynun P®, n6o ona cama 1mo cebe BBICTYIAeT EIOCTHRIM HOpMa-
THUBHBIM JJOKYMEHTOM, COCTABJISIFOILIMM T'OMOTE€HHBIN (OIHOPOIHBIN) Mpa-
BOBOW Martepuaj, B KOTOPOM BCE IMOJIOKEHHUS MO0 CBOEMY CMBICIY U CO-

! Jlyaura B.O. Koncrutynusi Poccmiickori ®enepanuu. [IpoGnemsr peammzamun. M.:

IOnuTH-dana, 2002. C. 62, 79, 87.
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JepIKaHUIO JIOTHYECKH B3aMHO OOYCIOBJIECHBI M IOMONHSIOT APYT IPY-
ra'. TI05TOMy 110 MEHBIIEH Mepe pedb MOXKET JIHIIb HATH O TIOHCKE pa-
3yMHOT0 0ajaHca W KOHCEHCyca MEXKIY Pa3THYHBIMA KOHCTHTYIIHOHHBI-
MU LIEHHOCTSIMU U HOpMaMH IO UX MO3HAHUIO U aJIeKBaTHOMY IPETBOpPE-
HUIO B NMPaBOTBOPUYECKOHM M MPAaBONPUMEHHUTEIHHOM MPAaKTUKE OPraHoB
MyOIUYIHON BIACTH.

B ormnuume oT TepMHHA KOHCTUTYLMOHHOW KOJUIM3UM TOHSTHE KOH-
CTUTYIIMOHHO-TIPABOBON KOJUTM3MU B HamOoliee oOmeM BUAE MOXKHO
OINpENENUTh KaK BOSHUKHOBEHUE MIPOTUBOPEUMI MEXIY aKTaMH TeKyIlle-
T'0 3aKOHOAATENBCTBA, 00JAIAIOIINE OANHAKOBON JINOO Pa3NuIHON IOpH-
IMYECKOH CHIIOH, COCTaBIIomue chepy KOHCTUTYIIHOHHO-IIPABOBOTO
perynupoBaHus OOMIECTBEHHBIX OTHOMICHUH . UTO ke KacaeTcs KiIacCH-
(UKaIMK KOHCTUTYIHOHHO-TIPABOBBIX KOJUTU3HUA, TO, OMUPAsSCh HA HMe-
FOLLMECS] METOJOJIOTMUYECKUE TIOAXO/IbI B FOPUINUECKON HAyKe U C yYETOM
cnennUKN OTPaciHd KOHCTUTYIIMOHHOTO IIpaBa, MX MOXHO YCIOBHO
MOJIpa3/IeNUTh Ha CIeayIouIe BUAbL: 1) nepapxuyueckue; 2) KOMIETEeHIH-
OHHBIE; 3) TeMIopalibHbIE (BpEMEHHBIE); 4) CTPYKTYpHBIE.

E.B. Pomanos

PA3BUTHUE KOHIENIIUW PA3JAEJEHUA BJIACTENA
B MATEPUAJIAX KOHCTUTYIIMOHHOH KOMUCCHUHU
CBE3JIA HAPOJHBIX JEITYTATOB

[Ipoextsr Koncturymuu Poccuiickoit denepanuu, mMOATOTOBICHHBIS
Koncrutyninmonnoii xomuccuet Ches3ia HapogHBIX NIEMyTAaTOB (manee —
MPOEKTHI, TPOeKT KOHCTUTYITMOHHONW KOMUCCHH) UCXOJIMIIH U3 JIOCTATOU-
HO cOaJaHCHPOBAHHOW CHCTEMBI Pa3lICICHUS BJIACTCH, B KOTOPOH OTCYT-
CTBOBaJIa Kakasg-JIM0O HE3aBEepIIEHHOCTh WM (parMeHTapHOCTh. Hampu-
Mep, B cT. 99 mpoekra KOHCTUTYITMOHHON KOMHCCHU TIO COCTOSIHHIO Ha
16 urons 1993 r., npenycmarpusaiiock, uto «BepxoBHeiii CoBer PO mo-
JKEeT TIOCTaBUThL BoIpoc 00 otcraBke [Ipencenarens, 3amecturens [pen-

! Burpyk H.B. Bepnocte Konctutynuu. M.: Usn-so PAIL, 2008. C. 131, 228;

3opekus B.JI. KoHcTuTynmonHo-mipaBoBoe pasButue Poccun. M.: Hopma; Hudpa-M,
2011. C. 172.

2 CraponyoueBa M.A. OcoOeHHOCTH KOJUTM3UH B KOHCTHTYIIHOHHOM 3aKOHOAATENbCTBE //
Konctutynnonnoe u MmyHunumnainbaoe mpaso. 2012. Ne 4. C. 9.
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cenarens, wieHa [Ipasutensctea PO... Eciin [Ipesnnent PO He yBOMbHS-
€T COOTBETCTBYIOIIEE IOJDKHOCTHOE JTUIIO B OTCTAaBKY, OH 00s13aH 000C-
HOBaTh cBoe pewieHue nepea BepxoBubiM CoBerom P®. IlpusHanue
OONBIIMHCTBOM TOJIOCOB M30paHHBIX JCMyTaTOB B KaXIOW €ro maiate
obocHoBanus [Ipesnnenta PO HeynoOBIETBOPUTENHHEIM BIIEUYET YBOJb-
Henue [IpesunenTom PO ykazaHHOrO HOMKHOCTHOIO JIMLA B OTCTaBKy»l.

Bmecre ¢ Tem camu npoekThl KOHCTUTYLIHOHHON KOMHCCHM HpUMe-
HUTETBHO K MPOOIEeMaTHKE pa3lelieHIs BIACTEH IpeTepreBaii Ompee-
JIEHHbIE KOHIIeNTyalbHble H3MeHeHus. Tak, B mpoekre Konctutynuun
Poccuiickoit @enepaunu, npuHATOM KOHCTUTYLMOHHOW KOMHCCHEH 3a
pabouyto ocHOBY 12 HOs10pst 1990 1., TIaBbI pasnena V «Cucrtema rocy-
JapCTBEHHOHN BJIACTH» OBLIM TIPEICTaBJICHBI B JBYX BapHaHTaX — BapH-
aHT A (umeHoBaiics «IIpe3naeHT — IyilaBa UCIONHUTENBHOM BIACTH») U
BapuaHT b (ObuT 0603HaYeH Kak «OTBeTcTBeHHOE Tepen [lapmameHToM
[IpaButenscTBo»). Ilpu 3TOM €ciii B COOTBETCTBUHU C BapHaHTOM A HcC-
TIOJIHUTENBHYIO BIacTh Poccniickoit @eneparnuu BosriasiseT [IpesnneHT
(ct. 5.3.1 (A)), To cornmacHo BapuaHTy b mpe3uzeHT sABiseTca TriaBoi
rocynapctBa (ctaths 5.3.1 (B)) u oTHOocHTCA Hapsaay ¢ ¢eaepaibHbIM
MPaBUTEIBCTBOM K YHUCIy BBICIIMX OPraHOB TOCYJapCTBEHHOH BIACTH
(ct. 5.2.1 (b)), a [IpaButensctBo Poccuiickoit Deaeparinu, OCymIeCTBIS-
IOllee MCIOJHUTENBHYIO BJAacTh, NEHCTBYET IMOA PYKOBOICTBOM €ro
[Ipencenarens (ct. 5.5.1 (b) m 5.5.3 (b)). [Ipoekt KoncrurynnuonHoi xo-
muccuu ot 21 despanst 1991 r. YK€ HE COAepKaJl aJIbTEPHATUBHBIX Ba-
PHAHTOB, a 3aKpeIUisl eIUHBIA MOAXOoA K 3ToMy Bompocy: IlpesuaeHt
Poccuiickoit @enepanuu sBisieTcs raaBoil rocynapcTsa (ct. 116), a Ipa-
ButenbeTBO (CoBeT MUHHCTPOB) Poccuiickoit denepanuu noJ pyKoBO-
ctBoM [Ipencenarens CoBeTa MUHUCTPOB SIBJISIETCS BBICIIMM HCIOIHU-
TEIbHBIM W PACOOPSAUTENBHBIM opranoM Poccuiickoii ®denepannu
(ct. 141, 143).

" ucropun co3nanus Koncruryuuu Poccmiickoit @enepanmn. KoHcTuTynmoHHAsT KO-
MUCCHS: CTEHOTPaMMBI, MaTepuaibl, JOKyMeHTHI (1990-1993 rr.): B 6 T. / Mo o0mI. pex.
O.I". PymsiaieBa. M.: Bonrepe Kitysep, 2009. T. 4, ku. 3. C. 222.

2 poexr Koncrutymun Poccuiickoii ®enepanun, npuHaTeii KoHCTHTYIHOHHON
KoMHCcHell 3a pabouyio ocHoBy 12 HosOps 1990 roga w omyOJIMKOBaHHBIA LIS
BceHapoaHoro oocyxaenus // Koncrurynuonnsiit Bectauk. 1990. Ne 4. C. 55-120.

3 Ipoexr Koncrutynuu Poccuiickoit @enepanuu ot 21 despans 1991 r. / U3 ucropun
cozganust Koncturymum Poccumiickoit  ®enepanum. KoHCTHTYIMOHHas KOMHCCHSA:
CTEHOTpaMMBbI, Marepuaibl, AoKyMeHThl (1990-1993 rr.): B 6 T. / moxm oOm. pen.
O.I'. PymsaieBa. M.: Bonrepe Kirysep, 2008. T. 2. C. 63—116.
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Takum oOpa3oMm, mpoekT KOHCTHTYNIHOHHOW KOMHCCHHU IIPUMEHH-
TENbHO K KOHIIENUMHU pa3fesieHHs BiacTedl 3BOJIOLMOHHUPOBAN, Ipeasa-
ras pa3iuyHble BapUaHTbl pELIEeHUs YKa3aHHOW KOHCTUTYLHMOHHO-
MpaBOBOM MpPOONEMATHKH, YTO MOTYCPKUBACT €ro KaK TEOPETHUKO-
METOJOJIOTMYECKOE, TAK W TMPAKTHKO-NPUKIAJHOE 3HAUYEHHE B KOHTEKCTE
(hopMHPOBaHKS ONTHMATBHON U 3(PPEKTUBHON KOHCTATYLMOHHO-IIPABOBOM
CHCTEMBIL.

A JO. Vvanos

JUCKYCCHHA O ITPOKYPATYPE
HA KOHCTUTYIIMOHHOM COBEIINIAHHNH 1993 r.

WnuTepecHast n HEmpocTas O CBOEMY COACPKAHUIO JUCKYCCHS O Me-
CTe, MCTOPHUECKON pPOJH, MpeAHA3HAYCHNH W (YHKIHSIX IIPOKYpPATYpPBI
pa3BepHysiack Ha KoHcTuTynmonHoM coseranuu 1993 r. mo paccmorpe-
Huto npoekta Koucrurymuu. OOCykmasi MpOeKT Ha HadalbHOM JTarle,
SKCIIEPTHl HAIIUTH OYEHBb YAAYHOE pEeIIeHUe, N3MCHUB Ha3BaHUC TIIABHI,
Ha3BaB ee «CyneOHas BIacTe» M n00aBUB uepe3 Touky «lIpokypaTtypay,
MMOCKOJNIBKY MPOKYypaTypa He BIHCHIBACTCS B KIACCHUCCKYIO CXEMY TpeX
BJIACTEH, HO OIIKE BCETO IO CBOMM (YHKITHAM K cyaeOHoi Bmactu. [a-
XKe B KaKOW-TO MOMEHT B OIHOW 3 Tpynn COBEMaHUs 3Ta TOUYKA 3PEHHUS
HAXOJHMIA TOIIEepX)Ky . BooGine o mpokypatype GbLIO YeTHIpe Mpejuio-
xeHus. [lepBoe — HCKITFOUUTH W3 ATOH TIaBHI, T.€. OCTABUTH IPOCTO CY-
IeOHYIO BIIACTh, YOpaB MPOKypaTypy. BTopoe mpermmoxenne: mOCBITUTD
MPOKypaType OTACTbHYIO IaBy B mpoekre Koncrutymmu. Tperse mpen-
JOKEHUE: BKIIOYUTH MPOKYPATypy, COOTBETCTBEHHO, HOPMY O HEH, B CH-
cTeMy rocTurin. YeTBepTroe mpemiokeHre: BKIIOYUTE B CHCTEMY Cyae0-
HBIC BJIACTH.

W B »TOH mpobiieMe BBIOOpa pemaroniuM (GakTOpoM MOryia ObITh
yrpo3a ocabieHus Ha Meproa peGopMUPOBaHUS MPOKYPATYPHI KaK ICH-
TpaM30BaHHON CHCTEMBI TOCYAapCTBEHHBIX opraHoB. [lepemada mpoky-
patypsl B cucTeMy MHHHCTEpPCTBA IOCTHIIMN O3HAYAJO OBI IEePeXo]] ITOM
CHCTEMBI OPTaHOB IOJ] APYT'YIO BIACTDH, MPAKTUIECKH MO BIACTh UCIIOI-
HUTENbHYIO0. Celidac TpyaHO ceOe MpeACcTaBUTh, K 9eMy MOTIIH IPHBECTH

! Koucrurymonnoe cosemianne: CreHorpammbel. Martepuansl. Jlokymentsl: B 20 T. M.:
IOpua. mat., 1995. T. 13. C. 325-339.
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TaKue peH.ICHI/Iﬂl. [pemnoxenue codbctBeHHO ['eHEpanbHOrO MPOKypopa
CBOIMJINICH B OCHOBHOM K TOMY, YTOOBI COXPaHUTH B IPHHIIUIIEC CHCTEMY
MIPOKYPOPCKHUX OPraHOB KAK aBTOHOMHYIO, IICHTPAIN30BAHHYIO CHUCTEMY
rOCyJapCTBEHHBIX OPraHOB W OTPa3uTh ATOT cTaTyc B mpoekte KoHctu-
Tyruu . IlpennoxkeHuss 0 KOHLENTyaJIbHOM W3MEHEHHH MECTa W PO
MIPOKYpaTypsl, & UMEHHO: O BKIIOYCHUHU IPOKYPATYPHl B CUCTEMY FOCTH-
WA WIA O BKIIOYCHUU IPOKYPATYpHl B CHCTEMY CYIeOHOW BIIACTH HE
HAaIIUTM MOAJEpKKH. 1Ipn pemennn BonpocoB, OCTaBUTH CTATHIO O MTPOKY-
patype B TnaBe 8 «CymeOHas Bimacth. [IpoKypaTypa» WM TOCBSTHTH
[poxypatype Poccuiickoit Ddenepaniuil OTACIBHYIO TIaBYy, OOIBITNHCTBO
MIPOTrOJIOCOBAJIO 3a MEPBOE PELICHUE.

Bwmecte ¢ Tem 1o cT. 126, nocBseHHON NPOKypaType, BOSHUKIU TPU
Borpoca. [1epBriif — 0 TOM, KTO OyJeT BHIITOTHATD BAXKHEHITYIO (hyHKIUIO
paccienoBanus npectymieHnit — MB/I, MunancrepcTBO 6€30mMacHOCTH U
npokypatypa, CileaCcTBEeHHbI KOMHUTET WJM OJHa MpoKypaTypa. Bro-
poit — OynmeT Jau MpOKypatypa OCYIIECTBIATH IMOTHOICHHBIA HAI30p 3a
paccienoBaHueM mnpecTymieHuit? U 'ﬁpeTI/Iﬁ BOIIPOC Kacayicsi TOpsAIKa
HazHaueHWs | eHepanpHOro mpokypopa . Takum oOpa3oM, O9eHb MHOTHE
BUJIENIM TIPOKYpaTypy B KayecTBE OpraHa, KOTOPBIA OCYIIECTBIISIET TpU
¢yukmun. [lepBas GyHKINS — pyKOBOIACTBO CIEICTBHEM, BKIIOYAsl YTO-
JIOBHOE TpecienoBanue. [Ipokypop caM MOXKET BECTH CIEACTBUE WIIH
MOPYYUTH ATO CIIeAOBaTeNt0. Bropast pyHKINS — moanep:kaHue rocyaap-
CTBEHHOT'O OOBHHEHUS B cyJax. M TpeTbst QyHKINSA — 3TO BCe-TaKU 3allld-
Ta JMYHOCTH M OOIIECTBEHHBIX OPraHM3alllii B TE€X CITydasx, KOTJa HX
TIpaBa OKa3aJIHCh HAPYIICHHBIMA .

! Bompoc o BKJIFOUEHHH POKYpaTyphl B cUcTeMy MUHHCTEpCTBA IOCTHIINH U B CYI€OHYIO
CHCTEMY B XOZe 0OCYKICHUI HECKOIBKO pa3 CTaBWIICS HA TOJOCOBAHWE, HO JaHHAS WS
HE MOJTyYrIIa TOAIeP>KKU OOJBITHHCTBA.

> Kak oTmeuamn y4acTHUKH KOHCTHTYIIHOHHOTO COBEIIAHUS, MOSIBICHHE CTaTed o
npokypatype B d3Tod KOHCTHTYIMH NpPOHM30ILIO TMOJ MOIIHBIM JaBICHUEM CaMHX
MPOKYpPOPOB U ['eHepabHOTO MPOKYpOpa B TOM YHCIIE.

BrickazpiBaioch Ha KOHCTUTYIIMOHHOM COBCIIAHWM ¥ MHEHHE O CO3JaHUH
®denepanbHOrO CJIEICTBEHHOTO KOMHUTETAa, TAE OyIEeT COCPElNOTOYECHO BCE CIEIACTBHE
Poccuiickoit denepanuu.

* o TpETbeMy BOIPOCY B WTOre OBLI HaiiieH OmpeleleHHBI OajaHC WHTEPECOB, a
MMEHHO: KaHauaatypy [ eHepaipHOro nmpokypopa mnpennaraer [Ipe3uaent, a u3dupaer ero
POCCHIICKMI TapiIaMeHT, T.€. €NUHOJIMYHO 3TOT BONPOC HE MOXET pemuTh [Ipe3uneHT u
€IMHOJIMYIHO ITOT BOIIPOC HE MOXET pemuTh PenepanbHoe coOpaHme.

3 Hanpuwmep, B mpoekre, B KOTOPOM Mpeyiarajiach BKIIOYHTh MPOKYpaTypy B TiaBy 7
«[IpaBocynue», pa3men Tperuil; mpeanaranoch Ha3Bath «lIpokyparypa u ee QyHKIHHY.
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Ente oquH BakHEHIIMH BOMPOC: JOJDKHA JIW OBITH MPOKYpaTypa eIu-
HBIM [IEHTPAJH30BaHHBIM OpraHoOM BO Bceil denepaliuu MO0 MpOKypOphI
cyObekToB Deepanuu TOMKHBI H30UPAThCs MPEACTABUTEIBHBIMEA Opra-
namu'? B gacTHOCTH, b.A. CTpaniyH BbICKa3ajcs MPOTHB TPeOOBaHHS
3anucath B KOHCTUTYIHMIO, 9TO MPOKypaTypa SBISETCS EHTPAIN30BaH-
HOM CHCTEMO#i, BBICKa3aB HEYBEPEHHOCTh, UTO 3TO OyIeT HEOOXOIUMO Ha
JIONTOCPOYHYIO TIEpCIeKTHBY. B cBoro ouepens M.A. MUTIOKOB BBICTY-
maj 3a TO, YTO MPOKypaTypa JOJKHA OBbITh IICHTPAJTM30BAHHOH, KaK 3a
aAKCHOMY, C MTOMOIIIBIO KOTOPOH TOJEKO U MOXKHO OOECHEUNTh UCIIONTHE-
HHE NIEHCTBYIOMINX Ha TeppUTOpHH Pocchy 3aKOHOB. A TakXe MPOTHB
TOr0, YTO MPOKYpOpHl CyObekToB dDemepanvivi JOMKHBI HAa3HAYATHCS C
cornacus cyobektoB denepanuu. I1o ero MHEHHIO, 3Ta HOBEJUIA MOSBH-
Jach TOrJa, Korja ObUT HEoOXOmUM KOMIpOMHCC Mexay Poccuedd n
cyobekTamu Deneparun. M BOT 3Ta HOBEJIa BO MHOTOM pACIIaThIBAET
€IMHCTBO M TOCYJApCTBEHHOCTh POCCHH, MOCKOJNBKY ISl COOJIFOJICHHS
3aKkoHOB B Poccutickoii deepaliuu 37ech J0DKHA OBITH CTPOrast [IEHTPa-
J'II/ISaI_II/IﬂZ. OnHako momo0Has MOCTaHOBKA BOMpoca He ObliIa MOIepKaHa
Ha KOHCTUTYIIMOHHOM COBEIAaHWH B CHITY ONPEAEIICHHBIX MOTATHISCKAX
TIPUYHH.

JK.B. Heuaesa

POJIb KOHCTUTYIHHMOHHOI'O CYJA PD
B COEPE OBECIIEYEHUA ITPAB 1 CBOBO/1

[IpaBa u cBOOOIBI YENOBEKA HYXKIAIOTCS B HAJISKHOM MEXaHH3ME MX
peanuzauuy U 3amUThl. OTHUM K3 BaXKHEUIIMX 3JIEMEHTOB JJTAHHOIO Me-
xanu3ma BeictynaeT Koncrutyuuonnsiii Cyn PO, nockonsky Koncruty-

3/1ech Ha OCHOBE yKa3aHHOI BBIIIE KOHIEMIUH ObUIA TPEJIoKeHa (HOPMYIHPOBKA, B KOTO-
PO# yuTeHBI Ha3BaHHBIE TPU (PYHKIIUH.
! Tax, HEKOTOpbIE yIaCTHUKNA KOHCTUTYIIMOHHOTO COBEIIAHUS OBUIN YOCXKIEHBI B TOM, Y4TO
pecnyOnuky u Apyrue cyobekTsl Depepalun UMEIOT IPaBO YIPESKIATh CBOU COOCTBEHHbBIE
[IPOKYPATYPBI U 3TH MPOKYPATYPHI [10 BEPTHKAIM HE [ODKHBI TOJUUHSTEHCS (heiepaIbHOMy
pokypopy. OJHAKO MPEIOKEHIE O TOM, YTO IPOKYPOPHI CyOHEKTOB JOJIKHBI HA3HAYATh-
Csl BBICIIUMH TIPE/ICTABUTEIbHBIME OpPTaHAMH 10 MPEACTABICHUIO TJIAB aMHUHHCTPAIIUH,
HE MPOIILIO.

Koncrurymonnoe cosemianne: CreHorpammbl. Matepuanst. Jlokymentsr: B 20 1. M.:
Opua. mat., 1995. T. 19. C. 359.
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uuonHblii Cyn P® ocymectiser oxpany Poccuiickoit Koncrutynuu a
CIIEIOBATENBHO, 00ECIICYNBACT BOIUIOMICHNE KOHCTHUTYIIHOHHBIX IIPaB U
cBOOOJ B peaslbHYIO ICHCTBUTEIHHOCTS.

B cBoux pemenusx Koncrutyuuonnsiii Cyn PO 3amumaer u yreep-
JKIaeT oOIMIeNnpaBOBBIC IPHHIUIBI W IIEHHOCTH, TaKWe KaK CIpaBeIIH-
BOCTh, TYMaHH3M, IEMOKpPATH3M, pa3[elieHHe BIAacTel, (enepanusmM, 3a-
KOHHOCTb U Jp. «Borutomenue 3TUX LIEHHOCTEH, a Takke pa3BUBAIOLINX
U KOHKpETH3UpYIIuX ux npeanucanuil Koncruryuun Poccuiickoit de-
Jepalii B HU3Hb 00CCIIEUMBAET PEKUM KOHCTHTYITHOHHOH 3aKOHHOCTH,
3alUTa KOTOPOH U COCTABIIAET CMBICI AATENbHOCTH KOHCTUTYLIMOHHOTO
Cyna Poccutickoit <I>ez[epau1/n/1»2.

Oco0yro pons mprobpeTaeT HEeHHOCTHOE conepxanne penieHnii Kon-
crutynuoHHoro Cyna P®. LleHHOCTHBII KpUTepHil ABISETCS OCHOBOM
Koncrutyuuu P®, B U3BECTHOI CTENIEHU OH ONpeNeNsaeT pa3BUTHE 11eI0-
ro psja KOHCTUTYLHOHHBIX monoxeHuil. Kpome Toro, coruanbHo-
LIEHHOCTHOE cojepxaHue oTpaxaercs U B cT. 3 OK3 «O Koncrutynuon-
HoMm Cyne P®», B KoTOpO# mepeuncieHsl mosHoMouuss KoHCTUTymoH-
Horo Cyna P®, ocymiecTBisieMble UM B LIEJSX 3alIUThl OCHOB KOHCTUTY-
[UOHHOTO CTPOs, OCHOBHBIX IPaB M CBOOOJ UYEIOBEKA M TPaKIaHWHA,
obecriedeHms BEpXOBEHCTBA U MpsMoro jaefictBus Korctutymuu PO Ha
Tepputopun Poccuiickoit @eneparum.

Bce 310 roBoput o Tom, uro Koncrurynnonnomy Cyny PO HeobOxo-
JUMO YYUTHIBATH KOHEUHBIC [EJIM KOHCTUTYLIIMOHAIN3MA, pagy KOTOPBIX
OCYIIECTBIISIETCA KOHCTUTYLMOHHBI KOHTPOJIb, KOHCTUTYIITMOHHOE IIpa-
Bocyaue. Pemenus Koncruryunonnoro Cyaa P® mo Bonmpocam HOpMO-
KOHTPOJISI OTPaXkatoT COLUAJIbHYIO HAIPAaBJIEHHOCTb, COAEPKAT IIEHHOCT-
HBIE OPUEHTHPBI, «MCKIF0Yass» U3 MPaBOBOr0 MPOCTPAHCTBA HOPMATHBHO-
MPaBOBbI€ aKThl, HE COOTBETCTBYOLIME KOHCTUTYLIMH, HapylIaloIue ee
COLMAJIBHO-IIEHHOCTHBIE YCTAHOBKH.

Becciopno yrBepxaeHue o toMm, yto Koncturyuuonusii Cyn PO B
CBOMX pEILIEHUAX 3alMIIAeT, npexie Bcero, KoHcTutynuro, npaBo B 1ie-
JIOM KaK IOPUIMYECKYIO U COLUAJbHYIO IIEHHOCTh. be3ycllOBHO, B CBOMX
pemenusx Cyn 3alidIaeT W yTBEpXKIAeT OOIIEIpPaBOBBIC MPUHIIHIIBL,

! Bornmaps H.C. Koncrurynuonusiit Cyn PO u coBpeMeHHast KOHIENIINS [IPAB YEIOBEKA:
BOMPOCHI TEOPHUH U NpaKkThKa peanu3anuu // [Ipodmems mpasa. 2006. Ne 1 (10). C. 9.

2 Undpopmanus Koncrurynmonnoro Cyna Poccmiickoit ®denepanum 00 HCHOTHEHUU
pewennii  Koncrutynmonnoro Cyna Poccmiickoit ®enepanuu // XKypHan KOHCTHTY-
nuonHoro npaBocyaus. 2009. Ne 4 (10). C. 2.

119



TaKhe Kak CIPaBeIIMBOCTb, TYMAaHU3M, JEMOKpAaTHU3M, pa3/eieHue Biia-
cTelt, penepannsM, 3aKOHHOCTD U JP.

Paszymeercs, crnegyeT MOMHUTH O Pa3IMYHBIX YCIOBUAX (OCHOBaHUSX),
BO3JECUCTBYIOIIMX Ha LIEHHOCTHYIO COCTaBIISIIONLYIO pemieHuil Konerury-
nuonHoro Cy/ia, HTparollyio BaXXHEHIIYIO POk B BOIPOCaX 00SCIIeUeHHUs
U pean3aliii KOHCTUTYIIHOHHBIX TPpaB u ¢cB000a. K 00beKTHBHBIM yCII0-
BHSIM OTHOCSTCS TPeoOpa3oBaHUs ITONUTHKO-IPABOBOMH W COLUAIBHO-
HKOHOMHUYECKOH chep OOMEeCTBEHHON KHU3HH, HATMINE PEKUMA, CITOCO0-
HOT'0 00eCIIeunTh OECTIPEKOCIOBHOE HCIIONHEHNE penennit Koneturynn-
onHoro Cyna PO, comeprkamue eHHOCTHBIE OpHEHTHPHL. K cyObekTHB-
HBIM YCJIOBHSIM MOXXHO OTHECTH: BBICOKYIO MPO(ECCHOHANBHYIO ITOATO-
TOBKY cynedl m paboTHmkoB ammapata Koncrurymmonnoro Cyma; ypo-
BEHb UX IMPABOBOr0 CO3HAHMSI U MPABOBOU KYJIBTYPHI; COCTOSIHUE TEOpe-
THUKO-METOIONIOTMIEeCKON, HAYIHOH Oa3Hl.

C.C. Coviues

IMPOBJIEMBI UICIIOJIHEHU S PEIIEHU
KOHCTHUTYIIMOHHOT' O CYJIA
POCCHUHCKOH ®EJIEPAIINU

KoHcTHTYIIMOHHOE CYAOIPON3BOICTBO SBISIETCS OCOOBIM HHCTPYMEH-
TOM peajm3aluil CyneOHOH BIACTH, OTIHYACTCS OT APYTHX (OpM CyIo-
MPOM3BOJACTBA W MPEICTABIET COOOH CIOCOO OCYIIECTBICHUS KOHCTH-
TYIMOHHOTO KOHTPOJIS, KOTOPBIA 00BEANHSIET HOPMOTBOPUECTBO, HHTEP-
MPETaldi0 MPaBOBEIX HOPM M mpaBompuMeHeHne. OO0COOICHHOCTh H
HE3aBUCUMOCTh KOHCTHUTYIIHOHHOTO CYIOIPOH3BOACTBA O0YCIOBICHEI
TeM, 4YTO pelieHus, npunsteie KoncturynuonaeiM Cynom PO, He MoryT
OBITH 00kajoBaHBL. B cucreme 3Tol (HOPMBI CYTOIMPON3BOICTBA TOIBKO
OIMH CyNeOHBIN OpraH W HeT APYTWX MHCTAHINHA — HU aleIULIIHOHHOH,
HU KacCallMOHHOW, HU Haa3opHoM. Ilocrme mpoBo3riameHus pereHus
cpa3y BCTYNAIOT B 3aKOHHYIO CUJTY.

TR Bensxun B.M. Pemenns Koncrurynuonaoro Cyna P® kak croco6 3amuThl mpaBa
// Koncturyuus u npaBoBasi hopma B Poccun: mexBy3. ¢0. ct. / mox pen. B.S. My3iokuna,
B.B. Copokuna. bapmaym: Mzn-Bo Anr. Yu-ta, 2004. C. 196-197; bommaps H.C.
Koncrurynuonssiii Cyn PO u coBpeMeHHast KOHLETIIYS TIpaB Y€JI0BEKA: BOIPOCHI TEOPHH
" paktuka peanmusanuu // [Ipodmemsr mpasa. 2006. Ne 1(10). C. 9-21.

120



MexaHu3M UCIOJHEHUS peleHNH, TPUHATHIX B paMKaX KOHCTUTYILIH-
OHHOTO CYZOIPOM3BOJACTBA, 3aKkperieH B cT. 80 denepanbHOro KOHCTU-
TyunoHHoro 3akoHa P® «O Koucrutynumonnom Cyne Poccuiickoit ®e-
Jepannny W BKIIOYAeT B ceOs: 00s3aHHOCTh OPraHOB T'OCYAapPCTBECHHOM
BJIACTH W JOJKHOCTHBIX JIMII IPUBOJANTH HOPMATHBHO-IIPABOBHIC AKTHI B
COOTBETCTBHUE C MOJIOKEHUAMU KOHCTUTYIINH; CPOKH, B TEUEHHUE KOTOPBIX
3Ta 00S3aHHOCTH OJDKHA HUCHONHATHCS; 00sI3aTENBHOCTh pemennit Kon-
ctutyronHoro Cyna u ux OKOHYATENHOCTS .

[IpaBOBEIM MOCIEACTBHEM MPOBO3MIAIICHUS PEIMICHHS, B KOTOPOM
PacKpBIBAETCSI CMBICI IIPABOBOM HOPMBI C TOUKH 3PEHHS €€ COOTBETCTBUSA
Koncrutynuu, siBisercst npekpallieHue IecTBUS 3TOH HOPMBI U €€ MpH-
MeHeHus. TakuM 00pa3oM, OHa TepseT Ha OyIyliee CBOIO CHIY B JIOOOM
TTOHUMaHUH, HE COOTBETCTBYIOIIEM YCTAaHOBJICHHOMY KOHCTHUTYLIHOHHO-
MIpaBOBOMY CMBICTY. J[pyruMu cioBaMu, HOpMa, KOTOpasl CTaja MmpeaMe-
ToM paccMorpenust KoncruryuuonusiMm Cynom P®, mocne BCTyIuieHHS
€ro peIIeHUs B 3aKOHHYIO CHITy HE MOXKET OBITh MCTONKOBAaHA M MIPUME-
HeHa Kak-mnOo wHade. OpraHpl, NMPUMEHSIONME YIOMSHYTYIO HOPMY,
JOJDKHBI YUUTHIBATh TO3ULUIO, OTPAKEHHYIO B pelieHnu KoHCTUTYmoH-
Horo Cyna, OTHOCUTENIBHO €€ COOTBETCTBUA KOHCTUTYLHH MO CMBICIY,
MIpUAABAEMOMY HOPME Ha HpaKTI/IKCZ.

OnHako MexaHu3M HucronHeHus: NpuHAThIX KoHctutynmoHHbsM Cynom
PEIIeHUH YCIOXKHSIOT HEKOTOpBIE HeraTHBHBIE (hakTophl. Cpemrt HIX MOKHO
BBIJICINTh OTCYTCTBHE OIPEAEICHHOCTH B IOHMMaHWM MECTa HPUHSATBHIX
Koncrurymonusim Cyniom P® npaBoBBIX aKTOB B CHCTEME W3/IaHHBIX TOCY-
JapCTBEHHBIMU OPraHAMH aKTOB; S MPOOEIIOB B TIPABOBOM PEryJINPOBAHUH
TIOPSITKA MCTIONMHEHUS ATHX PEIICHHUH, a TakKe 00YCIIOBJICHHOE TAKHUMH IIPo-
OermaMy BKITIOUCHUE B CyJEOHBIC aKTHI TMOJIOKEHUH, PEriIaMEHTHUPYIOIIINX
MIpaBJIa WUX HCHOJHEHWs], KOTOpBIE BOCHPHUHUMAOTCS KaK BBIXOMAIINE 32
Tpeesbl MOTHOMOUN KOHCTUTYLIMOHHOTO Cyz(a3.

[Ipexne Bcero, 3to HenpuHaTHE ['ocynapctBenHo Jymoit @enepaabHo-
ro coopanust PO HeoOXOIMMBIX 3aKOHOIATENBHBIX aKTOB, KOTOPBIE OBI ype-

EropoBa 10.A. MUcnonuenne pemennid Koucrurynmonnoro Cynma Poccuiickoit

®Denepanun / Maputickuii ropuandeckuid BectHUK. 2015. Ne 4 (15). C. 124.
2 Omnpenenenne Koncrurynnonnoro Cynma P® or 4 urons 2013 roga Ne 874-O. URL:
http://www.pravo.gov.ru (gara oopamenus: 06.01.2019).
3 .

Manununa 10.B. TIpoGiemsl obecriedeHus UCIOMHEHUS pemieHui KoHCTUTYIHOHHOrO
Cyna P® // Opuamueckrne HayKu: IpoOJIeMbl ¥ IEpCIEKTHBEL: MaTepuaisl [V MexayHap.
Hayd. koH}. (1. Kazanp, maii 2016 r.). Kazans: Byk, 2016. C. 59-62.
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TYJIIMPOBAIIM TAaHHKIA Tiporiece. [locTosHHOMY 3aTSATHBAHUIO PEIICHHS 3TOTO
BOITPOCa CIIOCOOCTBYET, B TOM YHclie, Haanmdne B Permamente denepanbHOro
CoOpanuns PO monoxkeHust 0 TOM, YTO JEMyTaThl HOBOTO CO3bIBA MOTYT OT-
Ka3aTbCsl PACCMATPUBATh WM OTIIOKHUTh «TIEPEXOAAIINE MPOEKTHI 3aKOHOB,
T.e. BHECeHHBIe B [ ocymapcrBenHyto [{ymy mpenpiaymux co3siBoB. Cpenn
ATUX 3aKOHOMPOEKTOB €CTh M MOJATOTOBJIEHHBIC C LIETBIO BBIMOIHEHUS MO-
cranoBiieHnit Koncruryunonnoro Cyna P®. Ipu stom mms [paButenscra
P®, IIpesunenra PO, a Takke OpraHOB UCHOMHUTEIBHON W 3aKOHOJATENb-
HOM BJIACTH B PETMOHAX KaK CyOhEKTOB HOPMOTBOPYECTBA JICHCTBYIOT Orpa-
HUYCHHSA TIO CPOKaM, B TEUCHHE KOTOPBIX HEOOXOMUMO PEaTH30BBIBATH
nipeanucanus, moctynusinme ot Koncrutymonsoro Cyza PO’

Takum obpa3om, HekoTopble pemrenus Koncrutynuonnoro Cyna PO
HE BBIIOJHSIOTCA B T€YEHUE MPOJTOHKUTENHBHOTO BPEMEHU UMEHHO B CBSI-
31 C OTCYTCTBHEM B 3aKOHOJATEIbCTBE OTPAHUYEHUN MO CPOKAM MPHUHSA-
THSI COOTBETCTBYIOIIUX 3aKOHOB.

OnTUMalTbHBIM PEIICHHEM pacCMaTpPHBAeMbIX IPOOJIeM, 10 HalleMy
MHEHUIO, SIBISETCA JETaJbHOE MPABOBOE PETYIUPOBAHUE MOPAIKA HC-
MTOJTHEHUS PEIICHUH ATOTr0 CyAeOHOr0 OpraHa, a TakXkKe MepecMOoTp AeH-
CTBYIOIINX 3aKOHOAATEIBHBIX aAKTOB.

B nacrosimee Bpemst moctanoBnenus Koncrutymmonnoro Cyma PO
MPEUMYIIECTBEHHO BBIITOIHEHBI U BEACTCS ACITEIbHOCTh, HAIIPABICHHAS
Ha HCIOJIHEHUE OCTaabHBIX. Ho Tpo0OaeMbl oka He YCTpaHEeHBI, B YacT-
HOCTH, IO CHUX TOp 3aTATUBAETCS MEPECMOTP 3aKOHOB B COOTBETCTBUU C
pemernsimu Konctutynimonnoro Cyna PO, a takke HET OTBETCTBEHHO-
CTH 33 UX HEUCTIOJIHEHHUE.

IlogBoas WUTOr BHIIECKA3aHHOMY, CIEAYET OTMETHUTh, YTO pPELICHUS
Koncrutynimonnoro Cyna P® npuammarotcst ¢ 1ienpio oxpanbl Koncru-
Ty PO, cobmonaTh KOTOPYIO HEOOXOIMMO BCEM B 00s3aTEILHOM T10-
psanke. B mpoTHBHOM ciTydae B 0OIEeCTBE YCYyryOuTCs mpodiieMa MpaBo-
BOr0 HUTWJIM3MA U MPOJOIIKUTCS MPOLECC MOIPhIBA YBAXKEHUS K TEM pe-
IIECHUSIM, KOTOPbI€ MOPHUHSATH BBIMIECYNOMSHYTHIMH TOCYAAPCTBEHHBIMU
OpraHaMu W JOJDKHOCTHBIMU JIUIIAMHU. A 3TO, B CBOIO OY€pEh, TPUBOIUT
K OCJTaOJICHHIO BJIACTH BO BCEX €€ BETBSAX W HAPYIICHHUIO MPAaBOMOPSIKA .

! HNudpopmanronHo-aHATUTHYECKUI 0TYeT 00 ucnonHenun pemrennii KC PO, npuHATHIX B
XOJle OCYIIECTBJIEHHS KOHCTHTYLHOHHOTO cyznompousBoictea B 2017 romy. URL:
http://www.ksrf.ru (nara obpamenus: 08.01.2019).

? Manuuuna F0.B. Ykas. cou.
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Jlyid craHOBIIEHUS MIPaBOBOro rocyAapcTBa B Poccuu M 3aliMThI MpaB ye-
JIOBEKa yKa3aHHEBIE MPOOIIEMBI IPHOOPETAIOT 0COOYI0 aKTyaIbHOCTb.

A.A. Hcaesa

PEJIMTMO3HBIIA ®AKTOP B CUCTEME
HAIIMOHAJIbHOM BE3ONACHOCTH

[IpoaykTHBHOCTD JHO00I YETOBEUSCKOW NEATSIIEHOCTH, B TOM YHCIIE
CBSI3aHHOM ¢ OOeclieueHHeM HAIMOHAILHOM 0€30MacHOCTH, 3aBHCHT OT
MHOXECTBa cocTaBiasromuX. OQHUM U3 HHUX SBIISIETCS COCTOSHHE CO3HA-
HUS CyOBEKTa, T.e. TeX JIOACH, KOTOphIE PEaTH3yIOT ACITEIbHOCTh IO
o0eCrieueHUI0 HAIMOHATIBHOM Oe3omacHoCTH. BaxkHeWnim (akTopoM,
OTIPEJIENISIONIAM COCTOSHUE YEIIOBEYECKOTO CO3HAHUS CErOJHS, MPOJI0-
J)KaeT OoCTaBaThCs penurus. [1o JaHHBIM COIMONOTMYECKHX HCCIIEOBa-
HUH, Iopsiika 66% pOCCUSAH OTHOCAT ce0s K BEpYIONUM JIoAsIM. B crity
3TOrO HEMpeXosiee 3HAUCHUE UMEET ONMPEICICHHE COMCPIKAHUS PEH-
THO3HOrO (haKTopa HAIMOHAJILHOH OE30MacHOCTH W TO, KAKUM 00pa3oM
OH BJIHUSIET Ha ee ypoBeHb. [[oHMMaHme 3TOro HaXOAUT CBOE OTPAXKEHUE U
B aKTax CTPaTErm4ecKoro ruiannpoBanusi PO, nampumep, B yTBEPKICH-
Hoit Ykazom IIpesmmenta PD ot 31.12.2015 Ne 683 Crparernn Haimo-
HaJbHOH Oe3omacHocTH Poccuiickoit Deneparuu g0 2020 roga, BoernHoi
noktpune P® ot 25.12.2014, Crpareruu rocy1apcTBEHHOW HallMOHAJIb-
Holl momutuku P® Ha mepuox mo 2025 roma (yTBepikaeHHAs YKa3om
[Ipesunenta PO or 19.12.2012 Ne 1666 (pen. ot 06.12.2018) u np.
B aTux akrax B psioy OCHOBHBIX YIPO3 HA3BIBAIOTCS: ACSATEIHHOCTH TEp-
POPUCTUYECKUX W IKCTPEMUCTCKUX OPTraHU3aIUi, NEATENbHOCTD Pajiv-
KaJIbHBIX OOIIECTBEHHBIX O0BETUHEHHH U TPYIITHPOBOK, HCIOIb3YIONHX
HallMOHATMCTUYECKYIO U PEIUTHO3HO-IKCTPEMHUCTCKYIO UEOJIOTHIO U JIp.
[Ipu sTOM yTBep)KIaeTCs KOOIMEPAIMOHHAsT MOJENb TOCYIapCTBEHHO-
IIEPKOBHBIX OTHOIIEHWH, KOTJIa MPOBO3TIIAINAETCS PAaBHONPABUE W YyBa-
JKCHHE MpaB U CBOOOJI YeJIOBEKa U IPayKIaHWHA, HO B TO )K€ BPEMsI PEIH-
THO3HBIE 00BLEIUHEHNS BOBJIEUEHBI B OOIIECTBEHHBIN UANOr, B JIEITEb-
HOCTb 10 BO3POXKICHUIO CEMEHHBIX IIEHHOCTEH, B paboTy BoopyKeHHBIX
cut PO, BBICTYNAIOT B Cpe/ICTBaX MacCOBOW WH(OPMAIIHH.

Penurnosueiii pakrop mprobpeTaeT Bce OONbliee 3HAYCHHWE W B TIO-
BCEIHEBHOM JKM3HM OOIIECTBA KaK B IO3MTUBHOM, TaK M B HEraTHBHOM
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kioye. C oIHOW CTOPOHBI, Pa3BUBAETCA COLMANBHOE CIY)KEHUE 1IepKBU,
HaIpUMep, YJ4acThue B peaOMINTalli HAPKO3aBUCHMBIX, B PEIICHUH ITIPO-
OnmeMbl eTckoro cuporctBa M T.1. C Ipyrodl CTOPOHBI, HAOIIOMAIOTCS
MIPOSIBIICHUST PETUTHO3HOTO JKCTPEMH3Ma, Teppopu3Ma H KCeHO(OoOWH.
BrusBrnensl MHOrO4mCIeHHBIE (DAaKTBI aHTHOOIIECTBEHHOH, AECTPYKTHB-
HOU JeATeTPHOCTH HEKOTOPBIX PEIUTHO3HBIX o0beanHeHui. Hampumep,
20.04.2017 r. pemienuem BepxoBHoro cyna P® nesTenbHOCTh peuruo3-
HOI opranm3anmu «YmpaBineHdeckuit 1eHTp CBunereneii Merossl B Poc-
CUM» U BceX ero 395 pernoHanIbHBIX OTIENEHUI MpH3HaHa SKCTPEMHUCTCKON
U 3amperieHa Ha Teppuropun Poccun. Ha ocHoBaHmu pertrenust cyna Oblia
3arpeleHa esITebHOCTh MHOYKECTBA PEUTHO3HBIX O0BEANHECHIH, HAIPH-
Mep, Hypmxynap, bnaropoassiii opaeH npsBona u ap. Takue aHTHCOIMAITb-
HBIE PEJIMTHO3HbIE POSABIICHUS 3aCTaBIISIOT TOCYIapCTBO MPUHUMATh OTBET-
HBIC MEPHI C IIENBI0 3aIUTHI YeNIOBEKa, UX MpaB U CBOOOI, YTO BIMSICT HA
(bopMHpOBaHKE CHCTEMBI HAITMOHATIBEHOMH O€30MacHOCTH.

Js IpOTHBONEHCTBIS HETATHBHOMY BIIMSHHIO PETUTHO3HOTO (pakTo-
pa B Poccun B mocnemame 10 met ObLT IpOBENEH psifi MEPOIPUSTHI: pac-
IIUPEH TEepeUeHb OCHOBAaHWA W Mep OTBETCTBEHHOCTH 3a ITyONHYHBIE
JeHCTBHS, BBIpAXKAIOIINE SBHOE HEYBa)KCHUE K OOIIECTBY W COBEPIICH-
HBIE B LEIAX OCKOPOJCHUS PEIUTHO3HBIX YYBCTB Bepyromux (cT. 148
YronoBHoro konekca P®), 6b11 orpegaktupoBan denepanbHbI 3aKOH OT
25.07.2002 Ne 114-®3 «O mpoTUBOAECHUCTBUH IKCTPEMUCTCKON JESATEINb-
HOCTHUY», U3MEHEHBI MOPSIOK PETUCTPAIIMU U YCIIOBHS AEATEIIBHOCTH pe-
JMUTHUO3HBIX O0BbEIMHEHUH, (eIepatbHbIM 3aKOHOM YPEryIHpOBaHa MIC-
CHOHEpPCKasl AeATeNbHOCTh, OPraHM30BaHO BeJeHNEe MUHUCTEPCTBOM FOC-
Tuuu PO paznuunbix nepeuneil (Hanpumep, PenepanbHOro CucKa 3Kc-
TPEMUCTCKUX MaTEpUaoB U JIp.).

3TO TO3BONSET TOBOPHTH O TOM, YTO OOIIECTBEHHO-TIONUTHICCKAN
(doH, XapaKkTep pa3BUTHUS OOLICCTBEHHBIX OTHOIICHUHA CBUACTECIHCTBYIOT
0 TIOCTOSTHHOM, HEPEIKO HETaTHBHOM, BIUSHHUU PEIUTHO3HOTO (hakTopa
Ha OOIIECTBEHHO-MTOTUTHIECKOE PA3BUTHE CTpaHBL. TeM caMbIM aKTyald-
3UpyeTcsl BONPOC BBIJEICHHUA B KadyecTBE OTIECJIBHOIO HaIlpaBICHUS
HaIIMOHATBHOW 0€30IMacHOCTH peMTHO3HYI0 Oe3omacHOCTh PD. Ha cero-
nHst Poceuntickoe rocynapcTBo, 3a00TACh 0 cBOel 0€30MacHOCTH, TOKHO
chopmyarpoBaTh 3QPEKTHBHYIO TOJUTHKY B 00JaCTH T'OCYIapCTBEHHO-
KOH(peCCHOHATBHBIX OTHOIIEHUH, COCTABHOM YaCThIO KOTOPOH MOIKHO
CTaTh MPOTHBONCHCTBHE YTpo3aM peIurHo3Hoi Oe3omacHocTH Pocenn.
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A.C. baxyn

CBOBO/JIA BEPOMCITIOBEJAHUSI B UEPAPXUU
KOHCTUTYLMOHHBIX IEHHOCTE

B nayuHoil ropunudeckoil nurepatype B MOCIeIHEe BpeMs yAeIseTcs
BHUMaHHE aKCHOJOrMueckuMm acrnekram mpasa. Tak, T.C. MacnoBckas
BEIZIEIISIET TP YPOBHSI IeHHOCTEH. [1epBrIil ypOBEHB IpeNCTaBIsEeT COOOM
o0IIIeuenoBeyeckue MEHHOCTH, «TO €CTh YHUBEpCAJIbHBIE COIHAIbHBIC
CHHOCTH, TPH3HABAEMBIC BCEMH JIOAbMIY» . Takne yHHBEpCAIbHBIC
LIEHHOCTH MPEICTABISAIOTCS COLMAJbHBIMU aKCHOMaMU U HE 3aBUCAT OT
HKOHOMHUYECKOT0, MOJIUTHIECKOr0, MCTOPHUIECKOro (haKTOpoB. BTopoii
YPOBEHb COCTaBJISIOT PETHMOHANbHBIE IEHHOCTH . [JIaBHBIM OTJIMYHEM
YHUBEPCAJIbHBIX OT PETMOHANBHBIX LIEHHOCTEH NpPEACTaBIsAETCS BIUSHHE
HSKOHOMHUYECKNX, Teorpauueckux, MONUTUICCKIX, HCTOPHUECKUX U
HHBIX (PaKTOPOB TOT'O HIIM HHOTO PETHOHA.

Ha TtperbeM ypoBHE pacmonaratoTcsi «HalllOHaJIbHbIe KOHCTUTYIIHOH-
HBIE IICHHOCTH OOIIECTBA M TOCYIApCTBa, Oa3UpyroIIuecs Ha 00IIedeIno-
BEYECKUX LIEHHOCTAX» . B KOHCTUTYLIMOHHBIX LEHHOCTSIX COXpaHsIETCs
HAIMOHATbHAS UICHTUIHOCTD, OTPAYKAIOIIAS OCOOCHHOCTH MCTOPUIECKO-
ro pa3BuUTHUs rocyaapcTBa. KOHCTUTYLMOHHBIE LIEHHOCTH WHIWBHyasH-
3UPYIOTCS B 3aBUCUMOCTH OT IPUOPUTETOB TOCYIapCTBa.

Oco0yr0 3HAYNMOCTh YIIOMIHAHHE O MEHHOCTSAX MPUOOpETaeT B TEK-
CTe KOHCTHTYIIMH, KOTOpas cama IIo cede sBISIeTCs] O0IMerocyJapcTBeH-
HOU IICHHOCTBIO, BEIb KaXKI0OE TOCYAapCTBO (POPMUPYET CBOM Oa3OBBIC
neHHOCTH. K TakuM KOHCTUTYLIMOHHBIM EHHOCTSIM MO>KHO OTHECTH Ipa-
Ba YENIOBEKA, CIIPABE/UTHBOCTD, PABEHCTBO" .

Kpome Toro, B KOHCTHTYIIHH JTFOOOTO TOCYIAaPCTBA 3aKPEILICHEI OIOp-
HbI€ IIEeHHOCTH, JOCTOBEPHO MPEACTABIIAIOIINE COOTBETCTBYIOLIYIO HAIlH-

! Macnosckas T.C. KOHCTUTYLMOHHbIE LIEHHOCTH U MX OTPAXKEHHE B MEKIYHAPOAHOM K
HALMOHAJIILHOM 3akoHojaTenbcrBe // llemHoctHas mapagurmMa OCHOBHOrO —3aKOHA
Pecnnyomiku Benapych : Matepuainsl peci. Hayd.-pakT. koHd. (Munck, 14 mapta 2013 1.).
Munck, 2013. URL: http://elib.bsu.by/bitstream/123456789/41970/1/Maslovskaya
Paradigma.pdf (mata nocryma: 29.01.2019).

Tam xe.
* Tam »xe.
* Kpycc B.M. Poccuiickast KOHCTHTYLIHOHHAS aKCHOJIOTHSI: aKTyaIbHOCTb U [IEPCIEKTUBBI //
Koncrutynnonnoe u MyHunumnaibHoe mpaso. 2007. Ne 2.
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OHABHO-KYJIBTYPHYIO TPAIUIINAIO. SIAPOM ke BCIKOTO TpaguIlOHAIIN3MA,
B TOM 4HCIIC M TPaHIHOHAIN3MA BOCTOYHOCIABSHCKON MHBUIH3AIMN
SIBISICTCS ONpe/eleHHast perurist. CleloBaTelIbHO, CBOOOIA BEPOHCIIO-
BeJaHWs Kak TpaBoBas (opMa peNUrdu MpeAcTaBiseTcs O0e3yCIOBHOM
KOHCTHTYIIMOHHON HEHHOCTBIO JIO0Or0 TOCyIapcTBa. B KOHCTHUTYIHSX
OONBIIMHCTBA TOCYIAPCTB 3aKPEIUIIeTCs] CBOOOIa BEPOMCIIOBEIAHMS KaK
OTpa)XCHUE MOTPeOHOCTEH M IEHHOCTEeH OOIIeCTBa, HACEICHMSI, TPOXKHU-
BAIOLLETO HAa TEPPUTOPHH JTAHHOTO FOCYAapPCTBA.

OmnpezencHue cBOOOIBI BEPOUCIIOBEAAHHS B KadyecTBE KOHCTHUTYIIH-
OHHOM IIEHHOCTH, ()OPMAaTHM30BAHHON B KOHCTHTYIIMH, OOYCIIOBJICHA, BO-
MEPBBIX, 3HAYMMOCTBIO MPOOJIEMATHKH IEHHOCTEH B TCOPHH KOHCTHTY-
IIMOHHOTO TIPaBa, BO-BTOPBIX, KOHCTATAIIUEH aKCHOIOTHYECKON COCTaB-
JISTFOTIEH KOHCTUTYIIMOHHOTO MTPAaBONOHUMAHMUS, B-TPEThHX, BOCIIPUIATAEM
pPEITUTHH B Ka4eCTBE OJHOW W3 OCHOB (hOPMHPOBAHHS HE TOJBKO Oelo-
PYCCKOM HIJIM POCCHUHCKOW HAIMOHATBHO-KYJIBTYPHOU TpAaAHUIMU, HO U
BOCTOYHOCIIABSIHCKOW IMBIIIM3AINH B IIETIOM.

Takum 00Opa3oMm, cBOOOMA BEPOUCIOBENAHMS 3aHUMAET OIHO U3 IICH-
TPaJIbHBIX MECT B MepapXuu KOHCTUTYIIMOHHBIX IEHHOCTEH JIF0OO0ro rocy-
JapcTBa. SIBIASCH YHHUBEPCATBHOM, OOIICUEIOBEYECKOM IEHHOCTHIO, CBO-
00/1a BEpPOHCIIOBEIAaHMS, 3aKpeIlJICHHAs] HEMOCPEACTBEHHO B KOHCTHUTYIIMN
TOTO WJIM HHOT'O TOCY/IapCTBa, OTPakaeT OCOOCHHOCTH W MPUOPHUTETHI JaH-
HOTO TOCYAapcTBa. DTO BBIPAXKAETCs, HAPHUMEP, B 3aKPEIUICHHH 0COOO0T0
cTaTyca TOW WM WHOW penuruu (Harpumep, [ penust) nim B TOIMEHE CBO-
0011 BeporcrioBeanus cBobomoit copect (Harpumep, B CCCP).

M.B. Tumapenko

K BOIPOCY O JOCTYITHOCTH
KOHCTUTYIIMOHHOM 3AIIMTHI ITPAB I'PAKJIAH
B POCCUMICKOM ®EJEPAIINU

Bce Bompockl, cBsizaHHBIE € CyNeOHOW 3aIIMTOM KOHCTHTYIIHOHHBIX
MpaB ¥ CBOOOJ YEIOBEKa W I'pakIaHWHA, IO HACTOSAIIETO BPEMEHH H3Y-
YeHbl HEe B MONMHOM oObeMme. Jlnsa rpaxman Poccuiickoit ®enepanyn 3a-

! Ilepenenmuua E.B. IlpaBa uenoBeka M IEHHOCTH BOCTOYHOCJIABSIHCKOW LMBUIIM3ALIUU.
Mumnck : ben. Hayka, 2006. C. 54.
2 Kpycc B.U. Teopust KOHCTUTYIIMOHHOTO TipaBomob3oBanus. M.: Hopma, 2007. C. 220-221.
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IUTa KOHCTUTYIIHOHHBIX MPaB U CBOOOI SIBIISETCS OYCHD 3aTPyJHHUTEIb-
HBIM IIPOIIECCOM.

Bormpocs! 3amuTsl mpaB 1 cBOOOA YeNMOBEKa W TpaKIaHWHA HEe obec-
MEYUBAIOTCA B MOJIHOM Mepe rocyAapcTBOM, OIHAKO 3aHHMAIOT TJIaBHOE
MECTO CpeH BCEX BOIPOCOB, CBSI3aHHBIX C 3aIMTON 3TUX mpaB. HecMoT-
pst Ha ToO uTO cT. 46 Koucrurymuu PO cyneOHas 3amuTa mpaB U cBoOO
rapaHTUpyeTcs TOCYIapCTBOM, U MPAaBO Ha CyNeOHYIO 3alIUTy OTHOCHTCS
K 9HCIy TeX TpaB, KOTOPHIE HE TOJUICKAT OrPAHHUYCHHIO', HA PAKTHKE
Hanbosee cephe3HBIMU MPOOJIEMaMH B paMKaX paccMaTpUBaeMOH TEMEI
OCTArOTCSl BOIPOCH 3(PEKTUBHOCTH MEXaHH3Ma peau3aliil IpaBa Ha
CyIeOHYIO 3aIllUTy, a TaKKE BOIPOCH OOECIIEUCHUs NOCTYIa CyAeOHOM
3alIUTHl KOHCTUTYIIMOHHBIX TpaB U cBoOon. CyTb JaHHOH MPOOIEMBI
COCTOUT B OYEHb MaJlOW JTOCTYMHOCTH IpakIaHaM IOPUIUYECKON MOMO-
M ¥ TTOBCEMECTHOH IOPHUIMYECKO Oe3rpaMoTHOCTH HaceneHwus. Jlroboe
obpamieHue B cyn TpeOyeT 3HaHHA XOTS OBl 0a30BBIX OCHOB 3aKOHOIA-
TENLCTBA U TOTO, YTOOBI IOPUANYECCKU MPABHIBHO W3IOXKHUTH CYTh U
000CHOBaHUE CBOUX TpeOOBaHMUI.

B nacrosmmee BpeMs TocyJapcTBOM TapaHTHpyeTCsl OecIiaTHas IOpH-
IUdecKasi MMOMOINb JIMING JIMIaM, MPUBJIEKAEMBIM K YTOJOBHOH OTBET-
CTBEHHOCTH, a TAaKKe HEKOTOPHIM KAaTETOPHSIM COLHAIBHO HE3aIlIHIICH-
HBIX TpaxkmaH. borbImas ske 9acTb HaCEeTICHUS CMOXKET €€ TONTYIUTh JIHIIh
HA IJTATHON OCHOBE.

MHOTUMH aBTOpPaMH BBICKA3BIBAINCH MHEHHSI O HEOOXOIMMOCTH
BHEIPEHUS] MeEXaHHW3Ma OIUIATHl TOCYIapCTBOM KBaMH(DUITPOBAHHOM
IOPUIMYECKOH MOMOIIM M MPOBEPKH KAaueCcTBa OKAa3bIBAEMOW HOpHANYE-
ckoit momomu. B ¢Bsi3u ¢ 3Tum 21 Hos1Opst 2011 1. Obu1 mpuHAT Dege-
pampHBIA 3akoH Ne 324-03 «O GecrutaTHOH IOpPUANYECKONH MOMOIIH B
Poccuiickoit <I>ez[epauI/H/I»2, KOTOPBIM HECKOIBKO YJIYYIIWI BOIPOC, CBS-
3aHHBI C OKa3aHUEM IOPUAMYECKOW IMOMOILIM HEKOTOPBIM KAaTErOpUsM
HaceJIeH!Us, OIHaKO KOOPAMHAJIBHO CUTYallHIO OH HE U3MEHUIL.

MexaHn3M CyAeOHOH 3alIUThl KOHCTHUTYIIHOHHBIX IIPaB M CBOOOI B
Poccuu Ha ceropHAIIHMIA 1€HbP UMEET MHOXKECTBO HEZAOCTaTKOB. Bo MHO-

! Cunnos T.B. TIpoGiiemMbl peau3aiun KOHCTHTYLHOHHOTO TIPaBa Ha CyAeOHYIO 3allUTy B
apOuTpaXxHOM Tporecce / ApOuTpakHbIN U rpaxaaHckuii mporecc. 2015. Ne 7. C. 49-54.
20 6ecraTHO#M opuaudeckoid momomu B Poccuiickoit ®enepanun: denep. 3akoH oT
21.11.2011 Ne 324-®3 // CIIC Koucymprantllmoc. URL: http://www.consultant.ru/
document/cons_doc LAW 121887/ (nara obparmenus: 07.03.2019).
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TOM 3TO CBs3aHO C HEed(D(DEKTHBHBIM (YHKIHMOHHPOBAHHEM TOCYAap-
CTBEHHBIX OPraHOB BJIACTH U OPraHOB MECTHOTO YIIPaBJICHUS.

B menoM HyXHO OTMETHTB, 9TO 3()(PEKTHBHOCTH CyAeOHON 3aIlIHUTHI
KOHCTHTYIIMOHHBIX MPaB U CBOOOI B MOCTCTHIE TOMBI 3HAYNTENHHO BHI-
pocia, KpoMe TOro, YBEITHYHUBAETCS KOIHMYECTBO OOpAIICHHUN TPaXKIaH B
cyneOHbIe OpraHbl 3a 3aimuTol. B gacTHOCTH, B 2018 T. KOMTHUYECTBO 00-
pamennii Tpaxman B Koucrurymumonueiii Cynm P® cocraBuno Gomee
15 teicsy. Camoit momynsipHOH TeMaTHkoi oOparmenuii B Koncturymu-
oHHbI Cyza Ha MPOTSDKEHUHM BCEro rofia SBJSUIMCH YTOJIOBHO-IIPABOBBIE
BOMpoCHl. Jlamee clienyroT oOpamieHus O KOHCTHUTYIIHOHHO-IIPAaBOBOM
cTaTyce JUYHOCTH, BONPOCH TPaXKTAHCKOIO M TpaxkIaHCKO-IIpolec-
cyaJpHOro npasa U Ap. Ho HecMOTps Ha Bce 3TO, KOJIMYECTBO BO3Bpa-
MIEHHBIX JKaJI00 OCTAeTCsI BEICOKAM, U 3Ta MpobiieMa BO MHOTOM CBsI3aHA
C MaJIOd MOCTYIMHOCTHIO KBaNHM(HUIMPOBAHHONH M OECIUIATHOW FOpPHINYIC-
CKOW TIOMOIIY IMHPOKOMY KpPYyTy TpaxkiaH mpu oOpamennn B KoHcTuTy-
nuoHHb Cyo.

Taxum 00pa3oM, CTAHOBHUTCSI OYECBHIHO, YTO OONBIIMHCTBO TPa)KIaH
CaMOCTOSITEIFHO HE MOXET ce0e IMOMOYb M HyKIaeTcs B OecIuraTHOM
FOPUINYECKON TIOMOLIH MPH 3aIIUTE CBOMX KOHCTUTYLIMOHHBIX MpaB.

M.C. Cmupnosa

KOHCTUTYIHHUOHHO-ITPABOBBIE ACITEKTbI
MNPOTUBOJIEMCTBUS SKCTPEMU3MY
N 3AIIIUTHI ITPAB YEJIOBEKA

[Ipobnema OOppOBI ¢ PKCTpeMU3MOM B Poccum OTHOCHTCS K YHCITY
HAaMBXHEUIINX BBHUIY TOTO, YTO B YCIOBHUSIX HEOCIaOEBaIOIIEH Yrpo3bl
pacnpocTpaHeHusl IKCTpeMU3Ma TOCYJapCTBO MOABEPIIIOCh KPUTHKE 3a
HU3KYIO (Q(EKTUBHOCTH B BBHIMOTHEHUH OIHOW M3 OCHOBHBIX (DYHKIHi
COOJTIOZICHUH U 3aIIUTHI IIPaB M CBOOOJ YeTIOBEKa U TpakKIaHIHA.

J71s KOHCTHTYIIMOHHOTO IIpaBa MpoOiieMa IMPOTHBONCHCTBHS dKCTpE-
MHU3My aKTyaJbHa IO IBYM MpUYHHAM. BO-TIEpBEIX, pa3iauyuHbIE (OPMBI
ATOTO SIBJICHUS ACHCTBUTENBHO MPEACTABILIIOT COOOH yrpo3y UL rocy-
JapCTBEHHOHN IIEIOCTHOCTH CTPAaHBI, HOPMAIFHOTO ()YHKIMOHHUPOBAHUS
CHCTEMBI BJACTH, a Tarkke JJISI TpaB M CBOOON MHOTHX TpaxmaH. Bo-
BTOPBIX, C TO3UINI KOHCTUTYIIMOHHOTO IpaBa BajKHO, YTOOBI OOpHOa C
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JKCTPEMHU3MOM, B CBOI oO4epelb, HE Hapyllana KOHCTUTYLIMOHHBIX
MPUHIMIIOB, TpaB M cBoOom rpaxmaH B cdepe 0OIIEeCTBEHHO-TIONH-
TUYECKOH M TyXOBHOW aKTUBHOCTH, OCOOEHHO C YIETOM TOT'0, UTO K ITOH
Ooprbe ceffuac MOMKITIOUCHA BCS CHCTEMA «CHJIOBBIX» OPTaHOB TOCYAap-
CTBa.

[TocTpoeHne OEMOKPATHYECKOrO IPAaBOBOIO TOCYNApPCTBA SBISAETCS
ocHOBHBIM opreHTHpoM Konctutynuu P®. HecmoTps Ha TO 4TO MOHsATHE
«OKCTPEMH3M» HE YHOTpeOISIeTCsI B €¢ TeKCTe HAMpPSAMYIO, OJHAKO B CH-
CTeM€ KOHCTUTYLMOHHBIX IOJIOKEHUI JEerko ycMaTpuBaeTcsl TIpaHHIa
MEXIY JHIOIMYCTUMBIMH H HEHOMYCTUMEBIME (opMaMu OOIIECTBEHHO-
TTOJINTHYECKON TPAKIAHCKON aKTUBHOCTH.

Ocoboe 3HaueHne uMeeT moiokeHue 4. 3 cr. 55 Koncrurymun Pd:
«[IpaBa m cBOOOABI YeNOBEKA W TPaXKIAaHUHA MOTYT OBITH OrpaHHYCHBI
(eneparbHBIM 3aKOHOM TOIBKO B TOH Mepe, B KaKOH 3TO HEOOXOANMO B
LENAX 3alUThl OCHOB KOHCTHUTYLHOHHOT'O CTpPOsi, HDABCTBEHHOCTH, 3710-
POBBSI, TIPaB U 3aKOHHBIX HHTEPECOB JPYTUX JUII, 0OecTIedeHUsT 000 POHEI
CTpaHbl W 0€30MacHOCTH rocy/:[apCTBa»l. Kax u3BectHO, mpoTuBOnEH-
CTBHE dKCTPEMHU3MY M €CTh OTPAaHMYEHUE Psiia KOHCTUTYIIMOHHBIX MTpaB U
cBOOOA T'pakaaH, OHO JTOJDKHO OBITH MPOMOPIIMOHATHHO HAa3BaHHBIM IIe-
JISIM 3TOW HOPMBI.

BaxHO pa3nuyaTh MOHATHS HAPYIIEHHE» U «OTPaHUYCHUE) NIpaB ye-
JIOBEKa C TaKUM OOMICCTBEHHO-OMACHBIM SIBICHHEM, KaK SKCTPEMHU3M.
Hapymenue npaB 4yenoBeka HENOMYCTUMO W BIIEYET COOTBETCTBYIOIIWE
Mepbl OTBETCTBEHHOCTH. OrpaHUYEHUE KE BIIOJIHE JAOIMYCTUMO, €CIIU OHO
ycraHaBiuBaercs (emepaibHBIM 3aKOHOM W CIY)KUT TOCTIDKCHHIO yKa-
3aHHBIX BhIIIE Ienei. DenepanbHbll 3aK0H «O TPOTHBONECHCTBUM JKC-
TPEMHUCTCKON NESITENIEHOCTA» M PST IPYTHX (heAepantbHBIX 3aKOHOB yCTa-
HABJIMBAIOT OTPAaHWYCHUS OTIEIBHBIX MpaB U CBOOOM MHYHOCTH. Tak, 3a-
KOH B HEKOTOPOH Mepe OrpaHHYMBAET CBOOOAY OOBEOMHEHUS, CBOOOIY
pacrpocTpaHeHuss HHPOpMaIHi, CBOOOIY TBOpPUYECTBA, CBOOOIY CPEICTB
MaccOBOH MH(OpPMAINHU B HENAX MPOTUBOJACHCTBHS IKCTPEMHU3MY . 31IeCh
JOJDKEH OBITh HalIeH 0aJlaHC: ¢ OAHOW CTOPOHEI, HYXKHO 3allIUTHTH IIpaBa

Koncrtutynust Poccuiickoit ®epepanmu. I[IpuHSATa BCEHAPOAHBIM TOIOCOBAaHHEM
12 nexabps 1993 roma (B pen. ot 21 uronst 2014 r.) // Cobpanue 3akoHoHaTenbcTBa PO.
4.08.2014. Ne 31. Cr. 4398.

20 IIPOTUBOJICUCTBUN 3KCTPEMHUCTCKOH pmearenbHOCTH: DenepasibHbI  3aKOH OT
25.07.2002 N 114-®3 (pem. or 23.11.2015) // Cobpanme 3akoHOmaTenbctBa PO.
29.07.2002. Ne 30. Cr. 3031.
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U CBOOOMBI TPpaXKIaH OT SKCTPEMHUCTCKHUX ITIPOSBICHUH, a C IPYTroi — He
JOIMYCTUTh, YTOOBI NEATEIBHOCTh MPaBOOXPAHUTEIHHBIX OPraHOB II0
0opr0e ¢ HKCTPEMHU3MOM BBIXOIIIA 38 PAMKH 3aKOHA M UPE3MEPHO Orpa-
HUYMBaJa (T.€. Hapyllajia) npaBa yeloBeKa.

Exerogno B Koncrutynuonnsiii Cyn PO nocrymaer orpoMHoOe KOJH-
YEeCTBO Kallo0, KOTOphIE TaK WJIM HWHAUYe KACAarOTCS CBSI3M aHTHIKCTpE-
MHUCTCKOT'0 3aKOHOJIATENbCTBA C IPSAMBIM HapyIIaeM CBOOOJ YeJIOBeKa H
rpaxxaanuHa. HecMotpst Ha 3T0, B OonmpmmHCTBE cirydacB KoHCTHTYIH-
onubil Cyn P® oTKa3pIBaeT 3asBUTEISM B MIPHEME HX K00 K PacCMOT-
PEHUIO, B MOTUBUPOBOYHON YaCTH «OTKa3HBIX» ONpENeNieHU oH chop-
MYJIIPYET HEKOTOpBIE NMPAaBOBBIC MO3MIIMH, BaXXHBIC AJIS ITPABHUIBHOTO
TTIOHUMAaHUS BOIPOCOB IMTPOTUBOACHCTBUSA IKCTPEMU3MY.

Tak, nanpumep, B onpenenenun Koncrutyuumonnoro Cyma PO ot
27.10.2015 Ne 2450-O Koncturymuonnsiit Cyn Poccutickoit @enepanuu,
W3Yy4YUB MpEJCTaBIEHHbIE MaTepHUalibl, HE HaIleJ OCHOBAaHUM IS MPUHS-
THS TaHHOMW Kao0bl K paccMoTpeHuIo. Mcxoas u3 Toro uro Poccuiickas
denepanns obs3aHa oOecrieunBaTh MpU3HAHKE, COOMIOACHUE W 3aIUTy
mpaB U cBOOO YENIOBEKA U TPpaKJaHUHA, SIMHCTBO CTaTyca JTMYHOCTH Ha
BCEH ee TepPUTOPHH, U YTO OCYIIECTBICHHE IpaB M CBOOOA YeTIOBEKa U
TpaXIaHWHA HE MODKHO HApylIaTh IMpaBa M CBOOOABI JAPYTUX JIHII,
MpeayCcMaTpHUBaeT BOSMOXKHOCTh OTpaHWUYCHUS MPaB U CBOOOA B TOH Me-
pe, B KaKoil 3T0 HEOOXOANMO B LEISIX 3aIIUTH OCHOB KOHCTUTYI[IOHHOTO
CTpOsi, HPABCTBEHHOCTH, 310POBbsI, IPAB M 3aKOHHBIX MHTEPECOB APYTHUX
T, 00ecrieyeHnst 0OOPOHBI CTPAHEI U 0E30MACHOCTH TOCYIapCTBa .

[Ipencrasinsercst TOrMYHBIM, YTO COBPEMEHHAs POCCUICKas NMpaBoBas
HayKa, POCCHHCKOE 3aKOHOIATENbCTBO JOJKHBI «IEpEecTaTh WIpaTh B
UTPHI C DKCTPEMU3MOMY, IIBITASICh TaTh €My HOBOE Ha3Banue. HeoOxomu-
MO BBIpa0aTHIBATh HAJC)KHEBIC IIPABOBBIC HHCTPYMEHTHI, KOTOPHIC HE 103~
BOJISIT TOMYCTUTBH COKPBITHS «IKCTPEMHU3Ma» MOJ MAacCKON MOIUTHYECKON
aKTHBHOCTH M OTHOBPEMEHHO HE BBEPTHYT OOIIECTBO B TOCYIAPCTBEHHO-
MOHOMNOJIMCTUYECKUN KanuTanu3M. Kak ofHO, Tak U Apyroe SBJISIOTCS 1O
CBOEHM CYTH Yrpo30M KOHCTUTYIIMOHHOMY cTpor Poccuiickon ®enepa-
105178

! Omnpenenenne Koncrurynuonnoro Cyma P® or 27.10.2015 «2450-O O6 otkaze B
MPUHSATAN K PacCMOTPEHHIO >kanoObl rpaxiaan Konmakuam Anexcanapa VBanoBuua u
Hurkonaesa Ceprest BaciibeBuua Ha HapylmieHHE WX KOHCTHTYIHOHHBIX TPaB IIYHKTOM 3
cratei | u crateeit 13 dexpepansHoro 3akoHa «O MPOTHBOINEHCTBUM 3KCTPEMHUCTCKOM
TIEATETEHOCTH.
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C.E. lpobom

IHOPYYEHUSA ITPE3UJEHTA P®:
KOHCTUTYIIMOHHO-ITPABOBOM ACIIEKT

B mayuHOl nmTepaType M0 KOHIIA HE IMPOSCHEH BONPOC O TEHE3HCE
WHCTUATYTA MOPYYEHUH TJIABBI TOCYJapcTBa B OTEUECTBEHHOM KOHCTHTY-
OUOHHOM (TOCYJapCTBEHHOM) TIpaBe, a TAKKE O CTETICHH (hOpMaTH3auI
TaKuX MOPYYCHHM, NX FOPUINUECKON CHUJIE M KOHTPOJIEC 3a UX KOHCTUTY-
IHOHHOCTBI0. HecMOTps Ha mMpoKoe NPUMEHEHNE HA NPAKTHKE, HHCTH-
TYyT NOpPY4YeHHH W yKa3aHud NpsAMo He npenycMorpeH Koucrurynuei
Poccuiickoit @eaepamnuu.

B HayuHOH 5HTEepaType BCTpEHarOTCA PAa3NMYHBIC MOAXOABI K IOHHU-
MaHHIO MHCTUTYTa MTOPYYECHUN U YKa3aHUM TJIaBbI FOC}’I[apCTBal. [Tonara-
€M, YTO MHCTHUTYT MOPYICHUH U YKa3aHWH KaK (popMa ToCyIapCTBEHHOT O
yHpaBJeHUs CIEAYeT UCKaTh B OTEUECTBEHHOM (IIpeke BCEro, MOHapXH-
YeCcKOM) TpaJuluN CUJIbHOM €IMHOIMYHOW BJACTH TJIaBbl TOCYAapCTBa,
(hopManbHO HE OTHECEHHOTO K HCIIOMHHUTEIFHON BIACTH, HO MMECIOIIETO
3HAYHTENBHBIC IPEPOraTUBEI B ATOH cdepe, crnocoOcTByromme Hedop-
MaJbHOMY PYKOBOJICTBY BCEW MCIIONHUTENBHON BiacThio. KpymHblil go-
peBomtonMoHHBIH rocyaapcteoBea H.M. KopkyHoB pa3rpaHuuuBai akThl
IJIaBBI TOCYIapCTBa Ha IOpUANYECKHE U TexHHUeckue. Ilocneanue, mo ero
MHEHHUIO, HE MOUISKAT CyNeOHOMY KOHTPONIO BBHIY TOTO, YTO OHH CO-
IepKaT TpaBUia IeTIeco00pa3sHOCTH ISl OCYIIECTBICHHS KaKOH-TH00
OTZIETIbHOW YaCTH YIIPABJICHMS, TAIOT YKa3aHUS Ul aAMAUHHUCTPALVH, & HE
YacTHBIX JMIL. B HacTosee BpeMs TOPYICHHS M YKa3aHUsI, He o0JeKae-
MbIe B (hOopMy HOPMATHBHOTO IPABOBOTO aKTa, HE MOUIEKAT CyacOHOMY
KOHCTHTYLIIMOHHOMY KOHTpPOIT0. K 00BeKTaM KOHTpPOJS OTHOCSATCS TOJb-
KO HOpPMAaTHBHBIE aKThI IIaBBl TocynapcTa. Eiie omHON mpaBoBOM Ipo-
ONeMOl SBJIAIOTCS BOIPOC O CTEIEHH WMIICPATUBHOCTH TOPYYCHHUU H
ykazanuil [Ipesnnenta PO s Tex, KOMy OHH apecOBaHBI, a TAKXKE BO-
MIPOC O COBMECTUMOCTH JJaHHOTO MHCTUTYTA C OTE€YECTBEHHOM KOHCTUTY-

KpacunoB, M.A. IlepcoHanucTCKuii pexuM B PoOCCHM: OHBIT HHCTUTYLHOHAIBHOTO
a”anm3a // Ilomurtuueckast kouuenrojgorus. 2012. Ne 1. C. 177-178; Startsev Y.Y. Les
instructions du Président de la Russie. Analyse d’un instrument d’action discrétionnaire //
Revue d'études comparatives Est-Ouest. 2000. Vol. 31, Ne 2. P. 140.

2 KopkynoB H.M. Yka3 u 3akon. CII6.: Tunorpadus M.M. Cractonesuua, 1894. C. 228.
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LMOHHOM MOJIeNIbI0 pa3zenieHuss U B3aumoneiicTBus Biacteil. CorjmacHo
MPE3UIEHTCKOMY YKa3zy HCIIOMHUTENb YKa3aHUW W TOpyYeHHIl TIJaBbl
rocyzapcTBa 00s3aH IPETOCTABUTh MOKIAn Ha uMs [Ipe3naeHTa o KOH-
KpPETHBIX pe3yJbpTaTax UCIIOJIHEHUN €ro MOPYYEeHUN U YKa3aHUH.

BBugy Toro uro HamboIbIIee YUCIO MOPYICHUH TIIaBBI TOCYAAPCTBA
anpecoBano [IpaBurenscTBy PO 1 vHBIM (eneparbHBIM OpraHaM UCIION-
HUTETBHOW BIIACTH W B MEISX YIOPSAOYCHHS (HOPM B3AMMOICHCTBUS
[pesunenTa ¢ enepambHOI UCIIOTHUTENEHON BIACTHIO, ITOJIaraeM HeoO-
XOJIUMBIM pacCMOTPETh BOIIPOC O 3aKPEIJICHUN WHCTUTYTA NMOPYYECHUN U
yKkazaHui (emepatbHBIM OpraHaM UCIIONHUTENFHON BIACTH HA 3aKOHOZA-
TEIBHOM YpPOBHE, JTOTIOJIHUB COOTBETCTBYIOIIMMH IOJIOKEHUSMHU 3aKOH O
[paButensctBe P®. [MogoOHOH 3aKOoHODATENHEHOW MOMPAaBKOH MOXKHO
YpEeryaupoBaTh TaKWe BOIPOCH], KaK IOpHIMUecKas popMa MOpydeHUH 1
YKa3aHUIl opraHaM HCITOJIHUTEIbHON BJIACTH, KOHTPOJIb 32 MX HCIOJIHE-
HUEM, a TaKke OTBETCTBEHHOCTH (peNEpaNbHBIX OPraHOB HCIIONHHUTEIb-
HOH BIACTH 33 X HEHAJIEKAIEE UCTIOTHEHUE.

E.B. Jlyney

KOHCTUTYIHHUOHHBIE IPABOOTHOLIEHUA
B I'OCYJAPCTBAX C IEPEXOJHbBIMH
INOJIMTHYECKUMU CUCTEMAMU

HecraOmnpHOEe KOHCTHTYIIMOHHOE PAa3BUTHE IPHCYIIE MHOTUM TOCY-
JapcTBaM C TEPEXOAHbIMU TMOJMTHYECKUMH cUcTeMaMu (T.e. rocynap-
CTBaM, KOTOpbIE MBITAIOTCS BHICTPAaUBATh KOHCTUTYLHOHHBIE IPABOOTHO-
IICHHS Ha ITyTH IOCTPOCHHS JIEMOKPAaTHIECKOro rocyaapcrsa). Hambonee
XapaKTepHBIMU YepPTaMH TaKUX PEXUMOB O0JIA/IAI0T, B TOM YHCIE, U TOCY-
JapcTBa ITOCTCOBETCKOTO MpocTpancTBa. OOpa3oBaHHBIE B pPe3yibTaTe
pacniaga CCCP cyBepeHHbIE roCyJapcTBa CTaJKUBAIOTCS C LETBIM PAIOM
TPYAHOCTEHN MOCTPOEHUS KOHCTUTYLIMOHHBIX ITPaBOOTHOIIEHHUH.

Bo-niepBrIxX, runepTpodupoBaHa poib TIaBEl TOCYApCTBA B PEIICHUN
BOIIPOCOB TOCyIapcTBeHHOro 3HadeHWs. Lllnpoknii 00beM MOTHOMOUUi

'O Mepax 1o COBEpLICHCTBOBAHMIO OPrAHW3ALMH HMCIIONHEHHsS [IOPYYCHUIl U YKa3aHHii
Ipesunenra poccuiickoit Penepanuu: yka3 Ilpesunenra PO or 28 mapra 2011 roxa
Ne 352 // Poccmiickas rasera. 30.03.2011. Ne 66.
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npucyi He Toabko IIpesunenty PO, Ho u rmaBam benopyccun, Tamxu-
KHCTaHa, Y30ekucrana, TypkmeHucTana, A3epOaipkana.

Bo-BTOPBIX, KOHCTHTYIIHOHHBIC MPUHIIMITBI aIalTAPYIOTCS oA (hak-
THYECKH CIIOKUBIINECS OOIIECTBEHHBIC OTHOIICHHS, a TaKXKe HYXKIbI
MpaBsAuMX MMIT. B gactHOCTH, B DCcTOHMU 1 JIaTBUM 3TO CTaTyC HEKO-
peHHOro HaceneHus, B Ta/DKUKHUCTaHE — CTATyC MPEe3UACHTA.

B-Tperpux, OTCYTCTBHE ypaBHOBEIIEHHOW CHCTEMBI pa3zelieHus BIia-
creir. Tak, I[lpesument PecnyOonmukn TamxkukucTaH B COOTBETCTBHH C
Konctutynuelt popMupyeT U yrpasaHseT opraHbl HCIIOTHUTEILHON Blla-
CTH, Ha3HAYaEeT TJIaB aBTOHOMHBIX 00JlacTel, o0aacTel, TOpoJoB H paiio-
HOB, ONpeeNseT NEHSKHYI0 CHCTEMY, pacropsbkaeTcsl pe3epBHBIM (HOH-
JIOM W BBITIONHSET ApPYyrue IMONHOMOUHWS. 3akoHojatenbHOo [IpesnmeHT
PecnyOninkm HazmeneH 29 MOJHOMOYHSMH, ITEPEYEHb KOTOPHIX HE ABJISCT-
csl mcyepnbIBatomuM (ct. 69 KoHcTuTymmm), B To BpeMs Kak 00e IanaThl
mapinamenTa 18, IlpaBuTenscTBO BoOOINEe He HajeneHo KoHcTutymwei
COOCTBEHHON KOMneTeHuHeI‘/'Il.

B To e BpeMs OONBIIMHCTBY TOCYAAapCTB XapaKTEPHO IMOCTOSHHOE
pacmmpeHue mpeaMeTa KOHCTUTYIIMOHHOTO PEeryaupoBaHus. B koHCTH-
TYIIHOHHOM 3aKOHOJATENbCTBE MOJMYUYHIIA OTpaKeHHE MacmTaOHbIe 00-
IIECTBEHHBIC MPeoOpa30BaHUs; COMATBHBIC MIPOLIECCH], CBSI3aHHBIC C Op-
raHu3anmeld ooIecTBa, YTBepXKICHUEM TOCYIapCTBEHHOTO CYBEpEHUTETa
Y Tepexoja K phIHOYHON SKOHOMUKE; MPU3HAHMS Y€JI0OBEKa BBICIICH TICH-
HOCTBIO, PAaCIIUPEHUS TIEPEYHS MTPaB U CBOOO YEIOBEKA.

HampuMmep, B pe3ynbraTe KOHCTUTYLIHOHHBIX pedopM B Asepbaii-
JoKaHe OBUTH pacIIUpeHbl HEKOTOPBIC MTpaBa TPakIaH, B TOM YHCIIC TpaBa
JUI C OTPAaHUYCHHBIMH BO3MOXXHOCTSIMH 3/I0POBBSI, MPOIECCYaTbHBIC
TpaBa U CBOOOJIBI YENIOBEKA, YCTAHOBJICHBI 3alpeThl HA HAPYIICHUS TpaB
TpaK7aH B YacCTH, KacaromIeHCsl TEPCOHANBHBIX TaHHBIX, IPU TMPUMEHE-
HUAU HHGOPMAITMOHHBIX TEXHOJOTHH, TOBBIIICHA OTBETCTBEHHOCTH MY-
HUIUIIATIATETOB BMECTE C MYHHIMIAIBHBIMA CIYXaIlUMH 3a yIiepo,
MIPUYUHEHHBIN TMpaBaM TpakaaH, CHI)KEH BO3PACTHOW HW30HpaTENbHBIN
IIEH3 Ha BBIOOpaXx B mapiaMeHT ¢ 25 o 18 er.

Cpemu oOIUX TEHACHIUN pa3BUTHS KOHCTHTYIIHOHHBIX MPaBOOTHO-
MIEHUH CIIeyeT OTMETUTH MPU3HAHNE JEMOKPATUIECKOW MOJETH Pa3BU-
THSI KOHCTUTYIIMOHHBIX TTPABOOTHONICHHH; IEUCOIOTU3AIUI0 KOHCTUTY-

! Koncrurymust Pecniyommuku Tamxukucran. URL: http://www.president.tj/ru/taxonomy/
term/5/112 (mata obpamenus: 23.01.2019).
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LMOHHOTO 3aKOHOZATENbCTBA; MPU3HAHUE HACOJIOTMH MOIUTHYECKOTO
IUIIOpaju3Ma; MpU3HAHUE MpPUHIMIIA pa3leieHUs BIACTeW; NpU3HAHHE
MHOTroo0Opa3us ¢popM cOOCTBEHHOCTH; MpU3HAHHE W PACIIMPEHUE IIPaB
MECTHOTO caMOYIIpaBJI€HUs; MPU3HAHUE IPUHIIIIA BEPXOBEHCTBA MpaBa.

CraHOBNEHUIO KOHCTHUTYLMOHHBIX MPAaBOOTHOIIEHUH IpPEXKAe BCETro
MPEMATCTBYET HEPa3BUTOCTh MAPTHMHON CHCTEMBI, WHCTUTYTOB TIpak-
JAaHCKOTO OOIIECTBA, OTCYTCTBHE KOHCTHUTYIMOHHBIX TPAIUINN y4acTHs
00IIeCTBa B PEIICHUH BOIIPOCOB TOCYAAPCTBEHHOTO 3HAUCHUSI.

B.B. Kposenvujuxosa

MUT'PAIIMOHHAS ITOJIMTUKA ABCTPO-BEHI'PUHN
B KOHIE XIX - HAYAJIE XX B.

Bo BTopoii momoBuHe XIX B. ObLIa TOCTENIEHHO chopMHUpoBaHa rbe-
panbHasi KOHIICTIIHS CBOOOIBI MEpeIBIDKEHIS pabodell CHIIBI M 3MUTpa-
LM MOTjla CTaTh peaibHbIM BBIXOJOM M3 SKOHOMHYECKHUX CTpaJaHudl U
MOJUTUIECKOT0 HEAOBONBCTBA B ['abCOYprekoit MOHApPXHH.

3akoHOM 00 »mmrparm 1832 r. mpemycMaTpHBaioch, YTO HETO3BO-
JIEHHOE BBICENIEHHE U3 TOCYAapcTBa ecTh nmpecTymienue. [lognancTBo Ha
OCHOBaHHUH TOTO 3aKOHA TEPsUIOCH: 1) MOCTyIIeHneM Oe3 pa3pelieHus Ha
HHOCTPAaHHYIO CITykO0y; 2) BCTyIDICHHEM B KaKOe-IMO0 WHOCTPAHHOE pe-
JTUTHUO3HOE YUPEKICHUE U 3) BCIESICTBUE ISTUIETHETO PeObIBAHMUS TIOA-
JAaHHOTO B YY)KOH CTpaHe, ecM TOJIbKO OH HE MMEET 3[1eCh HEIABMXKUMO-
CTH WIIH KOMMEpYECKHX 1 MPOMBIIILICHHBIX 3aBEICHHIA .

OCHOBHO#I TOCyTapCTBEHHBIN 3aKoH OoT 21 mexadps 1867 r. 00 oOmmx
MpaBax IpakIaH KOPOJIEBCTB U 3eMeJb, PEICTaBIEHHBIX B IMmepckoM co-
BeTe, 3aKpEIiT CBOOOMY TEPEABIDKEHISI, KOTOpasi OrpaHIMYHBalIach BpeMe-
HEM OTOBITHSI BOMHCKOM ITOBUHHOCTH . Y CJIOBHSIMH ISl JICTANIGHOM SMHTpa-
LMY SIBJSUTMCH TakKe AEHCTBUTENBHBIN NAcopT U JOKa3aTeIbCTBO HATMYHS
JICHEXKHBIX CPEJICTB (JI0CTATOYHBIX) TSl TPAHCIIOPTHBIX PACXOJIOB”.

' Cm.: Maprenc @.®. CoBpeMEHHOE MEXKIyHAPOIHOE IPABO LMBHIM30BAHHBIX HAPOJIOB.
CIIG., 1883. T. 2. C. 172.

2 Staatsgrundgesetz vom 21. December 1867, iiber die allgemeinen Rechte der Staatsbiirger
fiir die im Reichsrathe vertretenen Konigreiche und Lénder / RGBI. Nr. 142. 1867.

? FaBmann H. Auswanderungen aus der Osterreichisch-ungarischen Monarchie 1869-1910
// Auswanderungen aus Osterreich. Von der Mitte des 19. Jh. bis zur Gegenwart. Wien,
1996.
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BBenenre JaHHON 3aKOHOATENFHON HOPMBI CTAJI0 OTHOW U3 BAKHEHMIIINX
TIPEIIOCEUIOK  (POPMHUPOBAHUST MACCOBOW aBCTPO-BEHI'€PCKOM AMUTPALIUH,
MIpesK/ie Beero B Takue crpanbl, kKak CIIA, Kanana, I'epmanus u Poccust.

o Haudana IlepBoil MHpPOBOW BOMHBI NMPEANPUHUMAINCH TONBITKH 1O
00CYKIICHUIO 3aKOHA 00 SMUTPAIIUH, OMHAKO OH He ObLT mpuHAT. [Iprun-
HOW WJIM IPEASIOroM JJIsl 3TOr0 SBMJIACH 3alllUTa MOJIAHHBIX OT 3JI0YIO-
TpeONCHUH ¥ MOIICHHHYECTBA areHTOB-BEPOOBIIMKOB M TPAHCIOPTHBIX
KOMITaHH#, BO3MOXKHO, H3-32 OIMaCCHUH BOSHUKHOBEHUS OOpEeMEHEHUH B
cilydae BO3BpaIIeHIs 0OMaHYTHIX M Pa304apoBaHHBIX PENAaTPHAHTOB.

[Nonmutnueckoe ympasieHne U Oapbep A HHTETPAIA IMMUTPAHTOB
chopMHpOBaTH TPAaBO Ha TPakIaHCTBO. TOIBKO B POXHON OOIIUHE
rpaXkJlaHe TOJIb30BAINCh T'apaHTUPOBAHHBIM IPAaBOM Ha MPOXKUBAHUE U
OKa3aHHe ITOMOIIH 66,I[HI>IM1. 3akoH o aemopranuu 1871 T. perymupoBain
BBICBUIKY HeumyInux mnepeceneHueB. C 1901 r. mpaBo Ha rpaxnaHCTBO
BO3HHKAJIO TTOCTIE JECATHICTHETO TPOKUBAHUS B OOIIHIHE.

B To Bpems, korja MMMHUIpalys OCTaBalach HEPETYIUPYEMOM, TaKkoe
coueTaHue, Kak IMpaBa Ha TPaskAaHCTBO, IOMOIIh OCAHBIM H JIETIOPTALIHS,
obecrieunBaio (popMUPOBaHNE HA HOBBIX PHIHKAX TpyIa THOKOro Kiacca,
KOTOPBI B CIydae MOCTOSHHOW 0e3paboTHIBI MOKHO OBLITO CHOBA HKC-
MOPTUPOBATH B PETMOH MPOUCXOKICHUS.

B 1883 r. ®.®. Maprenc nucan: «/leno BHyTpeHHEH rocyaapCTBEHHON
MOJIUTUKY — OLIEHUBATh MPABIJIBHO MOTUTHYECKOE 1 SKOHOMUUYECKOE 3HaUe-
HUe MuTpanud. [Ipn W3BECTHBIX YCIOBHSX OHAa MOXKET OBITH ONaroM st
CTpaHBbI; IPH APYTUX — BEMMYalIIIM HecdacTheM. [t rocyapcrsa GemHoro
U CITHIIKOM HACENICHHOro OHa ONaro; il TOCyJapcTBa, HyKIAIOIIETOCS B
paboueii cuie OHa HecyacThe, OCOOCHHO €CIIM SMUTPUPYIOT JIyUIIHe dIie-
MEHTBI HacelleHHs1, Kak 3To Obw10 BO dpanmyu (TyreHoTH) 1 B AHIIHH (ITy-
putane). Bo BcsikoM citydae, CIAMIIKOM CUJIbHAsl SMHUIpalsl yKa3bIBaeT Ha
HEHOpMAJIbHBIEC YCIIOBHS OOIIECTBEHHON W TOMUTHICCKON YKU3HH B TOCyIap-
crBe. OHa CIY)KUT MPEIOCTEPEKEHUEM ITPAaBUTENILCTBY B TOM CITydae, KOrja
HE SKOHOMUYECKHE YCIIOBHSI €€ BBI3BAIIM U MOIICPIKUBAIOTY .

! Tns IpUOOpETEHNs MOAJAHCTBA HEOOXOAMMO OBIIO0, YTOOBI MHOCTPAHEN MOCEIHJICS B
oOIIMHE COOTBETCTBYIOIIEH TPOBHHIMM aBCTPUHCKOW WM BeHTepckod. B  obemx
[IOJIOBMHAX HMMIIEPUHM HAaTypalu3alys IPHBOAWIA K IIOTEPEe MPEXHETO MOAJAHCTBA.
Henatypanu3oBaHHbIE HHOCTPAHIBI HE JOIYCKAINCh HA TOCYapCTBEHHYIO CIIyx0y HU B
ABctpun, HY B Benrpun.

2 Cwm: Mapternc @.®. CoBpeMEHHOE MEXIyHapOJHOE NIPABO IUBIIIN30BAHHBIX HAPOOB.
CII6., 1883. T. 2. C. 173—174.
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E.FO. Mapyxno

EBPOIIEMCKHUM KOHCTUTYIIMOHAJINU3M:
COBPEMEHHOE COCTOSIHUE
U NEPCIIEKTHUBBI PA3SBUTHS

Unes 0 TOM, YTO KOHCTUTYLIMOHAJIU3M 3aHHMAaET LIEHTPAIbHOE Me-
CTO B 3aKOHHOM OCYILIECTBJIEHUHU IOCYAapCTBEHHON BIACTH, JOMUHUPY-
€T B COBPEMEHHOM JHOEpaTsHOM CO3HaHHU co BpeMeH I[IpocBemienus.
Wnean orpaHUYeHHOr0 KOJUIEKTUBHOTO CaMOYIIPAaBICHUS MOPOIHI 00-
raTyi0 U OYCHb Pa3HOOOpPA3HYIO TPaTUIMI0 HAITMOHAIBHBIX KOHCTHTY-
uuit B EBporie co Bpemen CnaBHOI peBOJIIOLMU J0 HACTOALIETO BpeMe-
Hu. OJTHAKO Ha CEroJHAIIHUNA JeHb Mepe] KOHCTUTYLHOHAIU3MOM CTO-
WT TJIaBHAs 3ajJja4ya — 3TO COXPAaHEHHUE €ro aKTyaJbHOCTH JUIsl COBPEMEH-
Horo ympaieHus. C pe3kuM yBEIUYEHHEM aJMUHHUCTPUPOBAHUS 3a
npeaesaMu rocyJapcTBa MHOTHE 3aJaloTcsl BOIPOCOM, SIBISETCSA JIU
KOHCTUTYIMOHAJIHM3M MapruHAIN3HPOBaHHBIM WM BOOOIIE IOJOPBaH-
HbIM'. OUYEBHIIHO, UTO Hapsy cO MHOTHMH OpraHM3anusmMu EBpomei-
CKUHl coro3 Oeper Ha ceOs QYHKINHU, paHee BBIMONHSBIINECS TOCYAap-
cTBaMH. JlumemMMa KOHCTHTYHHMOHAIH3Ma B JIIOXY TIIO0ATBHOTIO YIpaB-
JIEHUs BbI3Bajia IBa OCHOBHBIX MOJIX0/a IS €0 OL€HKU — JIOKAJbHBIA U
rmobanpHelid. C OZHOW CTOPOHBI, JIOKANbHBIE KOHCTHUTYIIMOHAIHCTHI
OTPULAIOT HOPMATUBHYIO CHIIY MEXAYHapOIAHOIro, TpaHCHAIIMOHAIBHO-
r'0 ¥ TII00aNFHOTO YIPABICHNUS, 3aKPEIUIs BCE IOPHINICCKHE MTOTHOMO-
Yyisl B HAIMOHAJIBHBIX KOHCTUTYLUAX. C Ipyrod CTOPOHBI, MOSBUIUCH
rio0anbHble  KOHCTUTYLIHOHANHCTHI, PAaCICHUBAIOIINE TI00aIBHOE
yIpaBlieHUE KaK MpPeoJojieHNe BHYTPEHHUX OrpaHUYEHUH JIOKAIbHOIO
KOHCTUTYyLUHOHanu3Ma. [locnennue cuuraroT, 4To rocyAapcTBy OTBele-
Ha 0co0ast pojb B PallMOHAIBHON CTPYKTYpe BCEOOBEMITIOMIEH CHCTEMBI
MHOTOYpOBHEBOI'O YIPABJIEHUsI, KOTOpas BBIXOJUT 3a IMpelenbl ee
HallMOHAJIBHOW TEPPUTOPUH.

B Hacrosiee BpeMst MOSBUIICS TPETUH MOAXO, KOTOPbI pa3BUBaEeT
npodeccop . XanpbepcTam, cTpeMAIIHICS HAUTH OaaHC, ypaBHOBEIIIH-

! Halberstam D. Local, global and plural constitutionalism: Europe meets the Word // The
Worlds of european constitutionalism / [ed. by] Grainne de Burca and J.H.H. Weiler.
Cambridge University Press, 2012. P. 150-202. URL: https://doi.org/10.1017/
CB09781139026734.006 (mata oopamenus: 12.01.2019).

136



BAIOIIUI KPaWHOCTH JIOKAJIBHOTO M TJIOOATUCTCKOrO TMOJIXOMOB. EcCTh,
CYUTAET OH, TPETHH IMOJIX0JI, OCHOBAaHHBIN HA MPU3HAHUY TLTIOPATN3MA,
u EBponeiickuii cor3 — npuMep NoucKa Takoro moaxona. B cBoux uc-
cnenoBanuax J[. XampbepcraM TbITaeTCS PEain30BaTh MPOEKT COB-
MECTHOW CHCTEMBI BIIACTH, KOTOpasi MOXKET COCYIECTBOBAThH C HAIIHO-
HaJIbHBIMA KOHCTHUTYIHOHHBIMH TpaaunusmMu. OJHAKO BO3HHUKAET BO-
mpoc: OyneT nu EBpoma oTcTanBaTh HCKIOYHTEIBLHO pPErHMOHATBHBIN
KOHCTUTYIIMOHAJIM3M WJIH CTaHeT 00pa3ioM i Ti100adbHOro mpasiie-
Husa? C 1eNbl0 0TBETa Ha 3TOT BOMPOC MPodeccop UCCIAeayeT TCHICH-
[IUA Pa3BUTHS COBPEMEHHOTO KOHCTHUTYIMOHAJTHU3Ma M BO3MOXHOCTH
BOCIPUATHSI TUTFOPAIMCTUYECKOTO MOAX0/1a CKBO3b IMPU3MY JIOKAIHHOTO,
MI00ATBHOTO M IIFOPAIIMCTHYCCKOT0 KOHCTHUTYIIHOHAIN3MA, pPacipo-
CTpaHEHHUS TI00ATBHBIX PEKHMOB YIPABICHUS Ha pa3iHUHbIC CQepbl
00IIECTBEHHEBIX OTHOIIEHHUH.

HecMoTpst Ha KaxKyIIyrocsi MOHSATHOCTh M UJIEATBHOCTh TPETHETO TOJI-
X0J1a, OH TO/IBEPICsl aKTyalbHOW KPUTHKE CO CTOPOHBI HOBOTO TTOKOJIE-
HUSI WCCleqoBaTeneil  (arOHMCTUYECKUX IUIFOPAIMCTOB) B JIUIE
I".®. Cunknepa, kotopsiii B cBoeit padote «To reform the World» mpen-
MPHUHUMAET TOMBITKY pa3BeHYaTh JIF00OE MPENCTABICHUE O HEH30EKHO-
CTH KaKOH-TH00 KOHKPETHOW TEOPUH TIIO0ATBHOTO yrpaBieHus. Teopus,
KOTOpasl SBHO HHUKOTJIA HE KPUTHKYETCS, TTUIIET OH, — 3TO TEOPHS JTHOe-
panbHOrO KOHCTUTYIHOHATN3Ma. OUeBUIHO, YTO HA MPAKTUKE CKIIabIBa-
€TCsl KapTHHA MEXJYHapOJIHOTO KOHCTHTYI[MOHAIN3MAa KaK HAydHOTO
JBUKCHHUS, HO «C MOIIHBIM OIHOPOKpATHUECKUM KpI)IJ'IOM»l. Ilo cnoBam
. Kenneau, yno0CTBO TepMHHA «KOHCTUTYIIHOHAIN3M» 3aKIIOYaeTCs B
TOM, 9TO «OH JIa€T OIIyIIeHHE, YTO Bce ynaxkeHo». [.d. Cunkiep ykas3bi-
BAeT, YTO MapaJiOKC MEXAYHAPOJHOTO KOHCTUTYIIMOHAIIN3MA B TOM, YTO
BMECTO TOT'0, YTOOBI YKOPEHSATh CTPYKTYPBHI M MPOIEAYPHI, OH BCE YaIle
HCIIONB3yeTCs Ha MEXIYHAPOJHOH apeHe B IEesIX JETHTHMAlUU THOKO-
CTH M TOTOBHOCTH K TIepeMeHaM B 00X0/1 HOpMaM IpaBa.

1 Sinclair G.F. To Reform the World: International Organizational and the Making of
Modern States. 2017. 368 p. URL: http://www.oxfordscholarship.com (marta obparuenus:
12.01.2019).
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O.A. ['onukosa

MECTO PEIIEHUH ECIIY B IPABOBOM CUCTEME
POCCHUIHCKOH ®EJEPAIINU

Berynas Ha myTh MHTerpaluu, roCylapCTBO CTaHOBUTCS HEOTbeMIIe-
MO YacCThIO MHPOBOTO COOOIIECTBA, YTO BIICUET OIPECICHHBIC MOCIIE/I-
ctBus. [lomydast WieHCTBO B TOM MM HHOM MEXKIYHAPOJAHON OpraHu3alviy,
TOCyIapCTBO MPUHUMAET OOIIME MpaBmiia UrPhl, YCTAaHOBICHHEBIC €i0. Bee
YIICHBI TTOJJOOHON OpPraHM3aliy CTAHOBSTCS CBOETO POJia UTPOKAMH, PYKO-
BOJICTBYACh €IUHBIMU MpaBuiaMu. [Ipy BBINONHEHWH TaKUX YCIOBHA
MOYXHO TOBOPHUTB O PaBEHCTBE CYOBEKTOB MEXKITYHAPOIHOTO IIpaBa.

MexayHapoaHOe IPaBO OCHOBBIBAETCS Ha Psijie HEMPENIOKHBIX UMIIe-
PaTUBHBIX MPUHIIAIIOB, COONIOICHNE KOTOPHIX 00s3aTenbHo. OqHUM 13
HUX BBICTYHAeT MPUHIMI pacta sunt servanda — JOTOBOPHI TOMKHEI BBI-
TIONHATHCS . [Ipu paTudukammm MeXITyHAPOIHOTO JOTOBOpa Tocymap-
cTBO OepeT Ha ceds 00s3aTeThCTBA 10 PeaTn3aluil KOHKPETHBIX YCIOBUH,
coJepiKamuXxcsi B HeM. Patudukaruss 1oroBopa mMeeT psii Ba)KHBIX IO-
CIEACTBUN ISl MPAaBOBOM CHUCTEMBI CTpaHbl. Pedb maer o B3ammonew-
CTBUE JIBYX NPABOBBIX CHUCTEM — HAIIMOHAJIBHOTO M MEXIYHApOIHOIO
mpaBa. YUHUTHIBas TOT (DaKT, 9YTO HOPMBI MEKIYHAPOIHOTO IIpaBa BEICTY-
MaloT B ONPENEICHHOM POJE 3TaJOHOM IO OTHOLIEHHIO K HOpMaM Hallu-
OHAJBHOTO TIPaBa, BO3HHKAET CHUTYalUs HEOOXOAUMOCTH HMILIEMEHTa-
LUK HOPM MEXAYHApOJIHOr0 MpaBa, YTO BBI3BIBAET MPOLECC aKTUBHOIO
MIPOHUKHOBEHUS OJJTHOM CUCTEMBI B APYTYIO.

Eme omarM BayKHBIM ITOCTIEICTBUEM PATU(HKAIIMK BBICTYIIACT HEO0OXO0-
JMMOCTh BBITIONIHEHUSI TOCYAApPCTBOM MPUHSTHIX pelleHui. BrlnonHeHue
pemrennit oosBatensHo. C 1998 1. mist Harmero rocyaapcTsa HACTYIMIT HO-
BBIIl 3Tal pa3BUTHs B3aMMOOTHOIIEHHH CO cTpaHamu EBponsl. UneHcTBO B
Cogere Epormsl u partndukanus Pumckoi korBertim 1950 1. pacnpoctpa-
Hmm Ha Poccmiickyro ®@enepanuro opucauknmio HopM KoHBeHIN U 005-
3aTeNbHOCTh UCIIONHEHUS peleHrni EBporielickoro cyza o npaBam yesioBe-
ka. HanpaBnenue B Cyn uckoB npotuB Poccuiickoit @enepanyl 1 BbIHECE-
HHE peIIeHHH 110 HIM 00SI3BIBAIOT HAIIIE TOCYIAPCTBO CIICIOBATH B3SITHIM HA

' Cumonosa H.C. IpuHuun pacta sunt servanda B MexaHW3Me 0GECIICUCHUS BBIIOIHEHUS
00513aTeIbCTB M0 MEXIYHAPOIHBIM jgoroBopaM // CHOMPCKUIl IOpUIUYECKUH BECTHUK.
2015. Ne 2(69). C. 120
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ceOs oOs3aTenbeTBaM. Y IOBIETBOpsia Jkanoly, Cyn Tpu3BIBaeT CTpaHy
YCTPaHUTh MOCIEACTBUSA AOMYLIEHHOrO HapyLIEHHs [0 CPEACTBAaM BBIILIATHI
YCTaHOBIICHHOW CITPaBEUTMBOA MAaTepHAIBHON KOMITCHCAIINH W pedop-
MHUPOBaHUSA PABOBOM CUCTEMBI (IIPaKTHKA MUIOTHBIX HOCTaHOBJIeHHﬁ)l.

HoBonpHo yacto npuHumaemble ECIIU pemenus B aapec Poccun
MPUBOIAT K OMNPEACICHHBIM CIOXKHOCTAM, BBI3BAaHHBIM «KOH(IUKTOM
HHTEPECOB»; 0COOCHHO 3TO BHIHO Ha mpuMepe pemierus mo aery FOKO-
Ca, «AnuyroB u ['mankoB». IIpu peanusanuu BeiHeceHHBIX CyqioM periie-
HHUH OTYETIMBO IMPOSBWIACH MO3MIUA HANIETO TOCYAapCTBa MO BOIPOCY
onpeneneHus MecTa pemeHnil EBponeiickoro cyna B mpaBoBOW cucTeMe
Poccuiickoit @enepanuu. ['maBHas uaed 3aKiIO4aeTcs B TOM, 4YTO, He-
CMOTpsI Ha MpHU3HAHHE MPUOPUTETa HOPM MEXKIYHApPOAHOIO MpaBa Haj
HalMoHaNbHBIM (1. 4 cT. 15 Konctutynuu P®), okoHuaTenpsHOE pelieHne
[0 HCIOJIHEHUIO BblHEceHHOro CynoM pelIeHHs OCTaeTcsl 3a rocynap-
CTBOM. B ciy4ae BO3HMKHOBEHHsI IPOTUBOPEUNS MEKIY HOPMAMH MEX-
nyHapoaHoro npaBa U Koncrutynueit PO neiictByer mpaBuio, uto m. 4
ct. 15 Koncrutyuuun PO pacnpocTpaHsieTcs Ha 3aKOHBI, a HE Ha camy
Koncturynuio. Takum 00pa3oM, CTAaHOBHTCS OYEBHIHO, UTO PEIICHUS
Cyna, 3aTparuBarolie CyBEpeHUTET CTpaHbl, He MPUHUMAIOTCS K UCIIOJ-
HeHmIO. Pemenwnst, KOTOpbIe HE BCTYMAIOT B KOH(IUKT C CHCTEMOH HaIlH-
OHAJILHOT'O MPaBa, IPUHUMAIOTCA K UCIIOIHEHHUIO, YTO BBIPAXKAETCS B BbI-
IUTaTe TOCYAApPCTBOM MaTepHAbHONH KOMIICHCAMU U peOpMHUPOBAHUHI
npaBoBol cucteMmsbl Poccuiickoit @eaepanuu.

FO.M. 3aboposckas

PEIIEHUSA EBPOIIEMCKOI'O CYJIA IO IPABAM
YEJOBEKA U UX BJIMSAHUE
HA YI'OJIOBHO-UCIIOJIHUTEJIBHY IO INIOJIMTUKY

B nacrosiiee BpeMsi BO3MOKHOCTH 3aIlUTBl OCYXKIEHHBIM CBOHX IIpaB
MIOCPEACTBOM OOpamieHHsi B MEXKTyHAPOIHBIC OpPraHU3aIliH, a WMEHHO B
EBponetickuii cyn no npasam yenoeka (ECITY), pactyr. 910 mopokaaer
Borpoc o BiusiHUM npuHuMaeMblx ECITY pemieHuil Ha poccHHCKYIO Yro-
JIOBHO-UCIIOJIHUTENBHYIO MOMUTHKY M YTOJOBHO-MCIIONHUTENBHOE 3aKOHO-

! 0030p mocranoBnennid ECBITY Bypmos mpotuB Poccum (xkamoba Ne 33509/04):

[ocranoBnenue EBporeiickoro cyna mo npaBam yenoBeka. 2009. Ne 4.
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narenscTBo. B wrone 2015 1. Koncturyrmonnsiit Cyn PO nocranoBwmn, 9to
oraensHble criopHble pemienuss ECITY moryt B Poccuu He MCIIONMHATHCS,
ecnu o npotuBopeyat Konctutyuuu. [Ipu 3T0M OH HCXOAMI U3 TOTO, YTO
MEXTyHAPOIHBIE TOTOBOPEI, B OTHOIIEHHH KOTOPHIX Hallla CTpaHa 0(pOpMH-
JIa CBOE ydJacTHe, 00JafarloT MPHOPHTETOM TONBKO TIepel 3aKOHAMH, HO He
Haa Koncturymmeit Poccun. Ilocranonennem KoucturynnonHoro Cyna
Poccuiickoit @enepanu ot 19 ampens 2016 r. «[lo neny o pasperieHun
BOIIPOCAa O BO3SMOXKHOCTH HCIIONHEHHS B COOTBETCTBHM ¢ KoHcTuTynumen
Poccniickoit @enepanmu [loctanosnenuss EBponelickoro cyaa mo mpasam
yenoseka oT 4 utosst 2013 r. no neny «Anuyyros u ['nankos npotus Poccun»
B CBsi3U C 3ampocoM MuHucCTepcTBa rocTuinu Poccuiickoit <I>e;[epau1/11/1»1
tpeboBanust ECITY o mpenocTaBieHnu mpaBa rojoca BCeM 3aKITIOUCHHBIM,
OTOBIBAFONIMM HaKa3aHWe, ObLTN MPH3HAHBI HEUCIIOMHIMBIMH KaK ITPOTHBO-
pevanmme ct. 32 Koncruryuu Poccun. BosmoxkHOCTE OrpanuueHuil mpaBa
Ha yJacTHe B BBIOOpaX, BKIIIOYAs MPaBO T0J0Ca, BRITEKACT U3 KOHCTHUTYIIH-
OHHOW TPUPOMBI N30MpATETBFHBIX TPaB, KOTOpas BOILIOMIACT B ceOe eauH-
CTBO CYOBEKTHBHBIX SJICKTOPAJIHHBIX MPABOMOUMH TpakAaHWHA M OOLIYIO
(KOJJIEKTHBHYIO) 3aHHTEPECOBAaHHOCTh B (DOPMHPOBAHHUU JIETUTUMHBIX Op-
TaHOB HAPOJHOTO IPEICTABUTENFCTBA HA OCHOBE IPUHITUIIA CBOOOIHBIX BBI-
6opoB. Ucxoms u3 atoro, HemocpenctBeHHO Koncrurymmeit Poccuiickoit
®eneparyn, ee ct. 32 (4. 3), mpsMO 3aKpeIUIeHo, YTO He UMEIOT IpaBa H30u-
paTh ¥ OBITh M3OPAHHBIMU TpPaXKIaHE, CONEPKAIINECS B MECTax JIMIICHUS
CBOGOIBI TIO TIPUTOBOPY CY/IA’.

Cormacumcst ¢ B.A. YTkuHBIM, Takoe pelieHne He ObUIo Oecrpere-
JeHTHbIM. KOHCTUTYLIMOHHOE MpaBO psla rocyAapcTB UCXOAUT U3 TOTO,
YTO TMOJIOKEHUS MEXIYHApOIHBIX JOTOBOPOB MOTYT MMETh IpEeUMYIie-
CTBO Tepel] HAlMOHAIbHBIM 3aKOHOM, HO HE€ JIOJKHBI NMPOTHBOPEUUTH
Koncrutynuu (cr. 5 Koncrutyuuu bonrapuu, cr. 25 Konctutymnuu I'ep-
Manud, cT. 91 Koncrutynuu Ilonemu u ,up.)3.

! Hocranosnenue Koncturyunonnoro Cyna P® ot 19.04.2016 Ne 12-IT «Ilo memy o pas-
pelIeHNH BOIpPOCa O BO3MOXHOCTH HCHOJHEHHsI B cooTBercTBUHM ¢ KoHcturynmei Poc-
cuiickoit @enepanu [locranonenus EBpomeiickoro Cynma mo mpaBam 4YenoBeka or 4
ntois 2013 rona no neny «AxuyroB u ['mankoB npotuB Poccum» B cBsi3u ¢ 3anpocoM Mu-
HucTepcTBa octunuu Poccuiickoit @enepanun» // Bectauk Koncturynmonnoro Cyna P®.
2016. Ne 5.

2 Tam xe.

3 Kypc yronoBao-ucnonaurensHoro npasa: B 3 1. T. 1: O6mas 4acts: y4eOHUK / o o0mI.
pen. I'.A. Kopuuenko; mon nayd. pen. A.B. BeikoBa; HUM ®CHUH Poccun; MI'TOA
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Hrak, ¢ Tex mop kak P® patudunmposana KoHBeHIHIO O 3amuTe
MpaB YeIloBeKa W OCHOBHBIX cBOOOI 1950 r.!, pewenust ECIIY cramu cy-
MIECTBEHHBIM (DAaKTOPOM BO3JCHCTBHS Ha YroOJOBHO-HCIOJHHUTEILHYIO
nonuTtuky Poccun. Ilopsinok mprBeneHus B UCIIONHEHNE perieHnil EBpo-
netickoro Cyna CyIIECTBEHHO OTJIMYAETCS OT TOPS/IKAa TPUBEICHUS B
WCIIOJTHEHHE aKTOB CyAeOHBIX opraHoB Poccuiickoi <I>e/:(epau1/11/12. He-
cMotpst Ha To yTo ECIIY BBRIHEC CpaBHHUTEITHHO MaJIO0 TIOCTAHOBJICHUH B
oTHOImeHNN Poccuu, MpruHUMaeMble UM PEIICHUsI CKa3bIBAIOTCS HA YTro-
JIOBHO-UCIIONMHUTENBHOMN nTonuTrke PD 1, COOTBETCTBEHHO, HA YTOJIOBHO-
HUCIIOJTHUTEIBHOM 3aKOHOJATENIbCTBE.

A.B. Kykywkuna

OTPACIJIEBBIE ITPUHIIUIIBI MEXKAYHAPOJIHOI'O
IPABA OXPAHBI OKPYKAIOUIEN CPE/bI

OxpaHa OKpy>Karollei cpebl cTajla OJHOM M3 BaXXHEUIIMX MEXIyHa-
POAHBIX TpobiieM coBpeMeHHOCTH. Ee apdexTHBHOE peleHne sIBISETCS
YCIIOBHEM CYLIECTBOBAHUS U Pa3BUTHS YEJIOBEUECKON [TUBUIIN3ALIUY.

MexnyHapomIHO-TIPaBOBEIC OTHOIICHHS B OONACTH OXpaHBI OKpyXKa-
omeld cpeibl PeryaupyIOTCS OOUIETPH3HAHHBIME MIPHHITUIIAMH W HOp-
MaMH COBPEMEHHOI'0 MEXIyHApOIHOIO MTPaBa, 3aKpeIIEHHbIMU B Y CTaBe
OOH u mpyrux MeXIyHapOoAHO-TPaBOBBIX akTax. K HUM OTHOCsTCA Ta-
ke (yHIaMEHTaJIbHBIC HPUHIUIBI, KaK YBa)KEHHE TOCYAapCTBEHHOTO
CYyBEpEHHUTETa, CYBEPEHHOT'O PAaBEHCTBAa T'OCYAAapCTB, HEBMEIIATEIHCTBO
BO BHYTPEHHHE [ieJla TOCYNapcTB, TEPPUTOpUajbHas IEIOCTHOCTh M
HEIPHUKOCHOBEHHOCTb, MHPHOE pa3pelieHHe CIOPOB, TOOPOCOBECTHOE
BEINTOJTHEHUE 0053aTEIBCTB, COTPYAHUIECTBO.

uM. Kyradpuna; Kpumunonor. 6ubmmoreka; sxypHan «PoccHiCKuil KpUMHUHOIOTHYECKHN
B3y, M., 2017. C. 148.

! KonBennus o 3amure mnpaB denoBeka M oCHOBHBIX cBobon ETS Ne 005 (Pum, 4 Hos0pst
1950 r.) (c m3m. u gom. ot 21 centsiopst 1970 r., 20 mexadbps 1971 r., 1 saBaps 1990 r.,
6 HOs10pst 1990 1., 11 Mas 1994 1.) / Cobpanne 3akoHonatenbpcTBa Poccuiickoit denepa-
mun. 1998. Ne 20. Cr. 2143.

? Ameesa E.E., ®upcos B.B. Ilpakrtuka EBpormelickoro cyna mo mpaBam 4ejoBeKa 110
paccMotpenuio aen B otHomeHnn Poccuiickoit denepanun: yue6. mocodue. Y. 1: EBpo-
nieiickas cucrema 3amuThl npaB 4enoBeka. CII6.: Cankr-IlerepOyprckuid I0pHIAYEeCKUN
uHCTUTYT (prman) Axamemun ['eHepanbHO# mpokypatypsl Poccuiickoir Denepanum,
2015. C. 66.
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B oTedecTBeHHON NOKTPHHE OTMEUAETCS, YTO B OCHOBE MEKIyHAPO/I-
HO-TIPABOBOTO PETYJIMPOBAHHS OXPaHbl OKPYXKAFOIIEH Cpelsl M PaImo-
HaJBHOTO PECYPCOMOIB30BAHUS JIKAT TPU KATETOPHH MPHHIIMIIOB: 00-
eNpU3HaHHBIC TPUHIAIB  COBPEMEHHOTO MEXTYHApOIHOTO TIPaBa;
MPHHIUTB  MEXTYHAPOAHOTO (MPEHUMYIIIECTBEHHO OOBIYHOr0) IIpaBa,
AMEIONINE TPHUPOIOOXPAHUTENFHOE 3HAYCHHE, CIIeHalbHBIe (OTpacie-
BbI€) IPUHLUIIBI MIIOC'.

[ToMuMO OOMIETPU3HAHHBIX MPHHIIMIIOB MEXIYHAPOTHOTO IMpaBa B
Tporiecce PasBUTH MEXKIYHAPOIHOTO MpaBa OKPYXKAIOIIEH cpebl ObLIH
pa3paboTaHbl H CIICIHATbHBIC TPUHIUIEL. OO 3TOM FOBOPUTCS KakK B OTe-
YECTBEHHOM, TaK M B 3apyOEIKHOMN JTOKTPUHE .

[TockonbKy B COBPEMEHHBIX YCIOBHUSX HEBO3MOXKHO TOJHOCTBIO HC-
KITIOYNTh CIy4ad SKOJOTHYECKOTro yimepba W3-3a JCHCTBHS HEMPEO IO -
MO CHITBI WJIH 10 TIPUYMHE BO3HUKHOBEHUS HOBBIX BHJIOB YEJIOBEUECKON
JIESITETHOCTH, HE YPEeTyIUPOBAaHHON MPAaBOBHIMA HOPMAaMU, BO3HUKAET BCE
OoJbIIas HEOOXOMMOCTh Pa3pabOTKH CITCIHATBHBIX MPHHIUIIOB MPEy-
MIPEUTENEHOTO XapaKTepa, KOTOPhIE YKe 3aKPETUICHBI B HEKOTOPBIX MEX-
JlyHapOoAHBIX cornamennsx. Croa BKITFOYArOT: IPUHIIUII ITPEIBAPUTETHLHON
OILICHKH BO3JICHCTBUS Ha OKPYXKAIOIIYIO Cpedy; MPHHIUI oOMeHa WH)Op-
Malliel, IPHHITUIT 3a0JIarOBPEMEHHOTO YBEJIOMIICHHS M TPOBEACHUS KOH-
CYJBbTAIMHA MO TIOBOIY JIFOOOH JEATEIBHOCTH, CIIOCOOHOW MPUYMHUTH CY-
MIECTBEHHBIN yIIep0d OKpy’Karomield cpeie IPyriux rocy1apcTB.

[IpuHIKTT OXpaHbl OKpYXKaroIIed cpelpl Ha OJaro HBIHENTHEro u Oy-
JyIUX TIOKOJICHUH SIBIISIETCSI OJTHUM W3 OCHOBOMOJIATAIONINX CIEIHATh-
HBIX TIPUHIIMIIOB. DIIEMEHTHI 3TOTO MPUHIUIA conepkarcs B CTOKTOIbM-
ckoil nexnmapanuy npuHIENoOB 1972 r.; 3axmountensHoM akte CBCE
1975 r.; KouBenuun OOH no mopckomy mpaBy 1982 r.; [exnapauuu
npuHIMnoB Puo-ne-Kanetipo 1992 r.

OxpaHa OKpyXarolield cpenpl SBISIETCS HEOOXOIMMBIM YCIOBHEM
JKU3HU HBIHEITHEro W OymymuX IOKOJNeHWH. ['ocymapcTBa W Japyrue
CyOBEKTBl MEXIYHAPOIHOTO MpaBa 0053aHbl MPHHAUMAThL BCE BO3MOYKHBIC

! Kypc mexaynaponnoro mpasa. M., Hayka. 1992. T. 5. C. 296.
? Cm., Hanpmep: Bunorpagos C.B. MexIyHapoIHO-IPABOBOE PEryIMpOBAHME OXPAHBI

okpy>katomiei cpensl (ponb mexanusma OOH): aBroped. muc. ... kaHA. OpUA. Hayk. M.,
1981. C. 8-9; Hecrepenko E.A. OCHOBBI MEXIYHAPOIHO-TIPABOBOTO PETYIUPOBAHUS
3aIIUTBl OKPYXKAIOIIEH Cpelbl OT 3arps3HeHus: aBToped. AUC. ... KaH[. OpUI. HaykK. M.,

1981. C. 15; Kiss A. Survey of current developments in international environmental law.
Morges, 1976; International environmental law / ed. L. Teklaff, A. Utton. N.Y., 1974.
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MepHBI TI0 COXPAHEHUIO W YIYYIICHHI0 KauecTBa OKPYXKAIOMIEeH cpemsl U
paloHaIbHOMY VYIPABICHUIO MPUPOAHBIMH pecypcaMu. 3HaYMMOCTb
MAHHOTO TPHHIMUIIA COCTOMT B TOM, YTO OH OIPEIEISICT OCHOBHOE
HampaBliEeHHE Pa3BUTUS MEXIYHAPOJHOIO IpaBa OKPYKaloIed cpempl.
Pan npyrux cneuuanbHbIX MPUHLMIIOB Pa3BUBAIOT 3aJ0KEHHYIO B HEM
OCHOBHYIO MEXIyHapOAHO-NPABOBYI0 KOHLIEMIUIO NPUMEHUTENBHO K
OTJENIbHBIM HMHCTUTYTaM MEXIyHapOIHO-IIPAaBOBOM OXPaHbl OKpPYKaro-
el cpenpl. Ilpuponnsie pecypcbl 3emMiid B TOM 4YMcie BO3AYyX, BOAa,
3emirs, Qopa U (ayHa, pagu Oiara HBIHEITHETO M OYAyIIUX MOKOJIEHU
JOJDKHBI OBITh 3aIUIIEHBI YETKO IMPOAYMAaHHBIM IUTAHMPOBAHUEM W HC-
MOJIb30BaHMEM. DTOT MPUHLMII 3aHUMAET LIEHTPaIbHOE MECTO B yCTOM-
YUBOM Pa3BUTHH, U NIPABO HA Pa3BUTHE JOJKHO OCYLIECTBIISATHCS TaKUM
o0pa3oM, 9TOOBI 00ECIIEUYUTh CHPAaBEIIHBOE YIOBIETBOPEHUE ITOTPEOHO-
CTell HBIHEITHETO U OyIyIUX TOKOJICHUH JIT0JeH, a OXpaHa OKpPYKaroIIeH
cpelbl JOJKHA CTaTh HEOTHEMIIEMON YaCThIO Pa3BUTHSL.

[IpuHun MeXIyHapOJHOrO MPHPOJOOXPAHHOTO COTPYAHUYECTBA
Hanbosee TONMHO W3IokeH B CTOKrombMCKoW Jeknaparuu 1972 rona
(ITpunun 24). OH Taxke NpeiokeH TPYMIIoN 3KcrepToB MexayHapoa-
HOW KOMHCCHHU IO OKpY’KaloIIel cpele U Pa3BUTHIO MOJ PYKOBOACTBOM
I'py Xapnem bpyHTmasar B cnemyromeil ¢gopmymupoBke: «l'ocymapcTBa
MPOSIBILIIOT TOOPYIO BOJIO M COTPYAHUIECTBO C JPYTHMH TOCyIapCTBAMU B
[ENSIX OCYIIECTBIICHUS YKa3aHHBIX BEIIIE IIPaB U 00S3aHHOCTEH». A TakKe:
«[ocynmapcTBa pa3pabaTHIBAIOT IUIAHBI HA CITyYail Ype3BBIYAHBIX 00CTOS-
TENbCTB, KOTOPbIE MOTYT BBI3BAaTh TPAHCTPaHUYHBIE 3KOJIOTHUECKHE Hapy-
LIEHUS, 1 HEMEUIEHHO M3BELIAl0T 3aMHTEPECOBAHHBIM rOCyIapcTBaM, CO-
0O0IIAIOT COOTBETCTBYIOIIYIO MH(POPMAIIUIO U COTPYTHUYAIOT C HAMH, KO-
Ir71a TAKUE YPE3BbIYaiiHbIE CUTYAIIU BOSHUKAIOTY .

Crnenyer OTMETHUTD, YTO IMPUHUIUIHNAIBHBIE OCHOBBI MEXIyHapOIHOIO
MpaBa OKPYKaIOMIeH cpebl B KOMIUIEKCHOM BHIIE HE COPMYITHPOBAHBI U
MOT'YT OBITh BBISBIICHBI TIOCPEICTBOM aHAI3a OOJBIIOrO YHCIA MPUPO-
JOOXpaHHBIX M HWHBIX JOTOBOPOB M JPYTHX aKTOB HOPMOOOPAa3yIOIIETro
Xapakrepa.

A1t Toro 4To0Bl YCTPAHUTH 3TH IPOOETBI MOKHO OBLIO OBI MPEIio-
JKUTPH TIPHHATEH MPABOBOH JTOKYMEHT, T/ie ObUTH OBI 3aKperICHBI OTpaciie-

! Hamre obmree Oymymiee. Jlokiman MexayHapoqHONH KOMHCCHH IO OKpYXKaromiel cpene u
passutuio (MKOCP) / nmox pen. C.A. EreeBa u P.A. [lepenera. M.: Iporpecc, 1989.
C. 311, 312.
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Bbl€ MPUHLMIBI MEXIYHAPOJHOTO MpaBa OXpaHbl OKPY)KarOIEH cpempl.
31ech HY)KHO OTMETUTh, YTO Pedb 00 STOM HJET HE OTHO JECSITUIIETHE.
Tak, B moknmame «Harmre obmee Oymyriee» oTMedaeTcs, 4YTO HAIMOHAb-
Hble 1 MEXIYHapOAHbIE HOPMBI SIBHO HE MOCIEBAIOT 32 BCE YCKOPSIOIIM-
MUCS TEMITAMH U PaCIIUPSIOMIMMICS MacITabaMy BO3IEHCTBUS HA KO-
nmoruyeckyro 6asy paszsutus. [IpaBuTenpcTBaM B HacTosIIee BpeMs HE0O-
XOIUMO YCTPAaHUTH KPYITHBIE MPOOENTHI B CYIIECTBYIOIINX HAIIMOHATBHBIX
U MEXIYHapOAHBIX MPAaBOBBIX HOPMaXx, KacaloLIUXCA OXPaHbl OKPYKaro-
mell cpenbl, HAWTH CIOCOOBI TMPU3HAHUS U 3aIIUTHl PaB HBIHEIIHETO U
OyIymux MOKOJICHUH Ha TaKyI0 OKPYXKAIOIIYIO cpemy, KOTopas oTBedaia
OBl TpeOOBaHMAM OXpPaHBI 37JOPOBBSI W OJIATOMONYYHSI, TIOATOTOBHUTH IO
srunoit OOH BceoOmIyIo mekmapariio o0 oXpaHe OKpYKaloMiel Cpensl u
JIOITOBPEMEHHOM Pa3BUTHUU .

H.O. Mopos

HEKOTOPBIE ACIIEKTbBI HHCTUTYHMNOHAJIBHOI'O
OBECIIEYEHUA MEXIAYHAPOJIHOI'O
AJMHUHUCTPATUBHOT O ITPABOCY IUA

MexayHapomHbIe aIMHHICTPATUBHBIC TPUOYHAIBI OTHOCSATCS K 0COOO0M
KaTEeropuH MEXIIyHapOIHBIX CYIOB, paCCMATPUBAIOIINX CIIOPBI, BO3HUKAIO-
1IMe MEXITY MEXITYHAPOAHBIMU OPTaHU3AIMAMH U UX COTPYIHUKAMU.

MexnyHapomHble aIMAHUCTPATHBHBIC TPHOYHAIIBI CO3MAaHBI HA YHH-
BepcanbHOM ypoBHE B pamkax OOH (Tpubynan OOH mo paspemreHnro
criopoB ¥ AnemnsanuoHHb TprOyHan OOH), crenmann3upoBaHHBIX
yupexneanit OOH (mampumep, AnmuaucTpaTuBHBI TprOyHan MOT,
AIMUHUCTpaTUBHEIA TpuOyHanm BcemupHoro 0anka, AIMUHHCTpATHB-
HBII TprOyHan MeXIyHapomIHOro BamOTHOTO (GoHAa u Ap.). Permonans-
Hble MEXIyHapoJHble OpraHU3alMy TAaKXKe CO3[al0T B CBOCH CTPYKType
TaKle OpraHbl aJMUHUCTPAaTUBHOW IocTHLMHU (Hampumep, EBponeiickuii
TpUOYHAI IO JIeNlaM TPaXKIAHCKOH CIIyKOBI, AZIMAHUCTPATUBHEIA TPHOY-
Han Cosera EBpomnsl u ap.).

[Tonaraem, 4To mpUMEHEHHE CTAaHAAPTOB MEKIYHAPOAHOTO MPaBOCY-
ISl TaHHBIMU OpraHaMM OCYILECTBIISETCS: a) B CHJIy BKIIIOYEHHS UX B

! Hamre obmee Oymymee. [lokman MexIyHapOmHOH KOMHCCHH IO OKpYyKaromieil cpene u
pazsututo (MKOCP) / oz pen. C.A. Ereea u P.A. Tlepenera. M.: IIporpecc, 1989. C. 32.
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VUPEIUTEIbHBIC JOKYMEHTBI TAKHX TPUOYHANOB'; 6) y4acThs MexIyHa-
POJIHOM OpraHM3aIMK B JOTOBOPAX IO IIPaBaM 4eloBeKa’; B) B 00beMe,
PETYIHPYeMOM OOIIMMU MPHHITUIIAMH TIPaBa’.

B yupenuTenbHbIX JOKyMEHTaX TaKMX OPraHoB, KaK MpPaBHJIO, 3aKPeruisi-
€TCsl IPUHLIMI HE3aBUCUMOCTH UX JESTENBbHOCTH. B TO jxe Bpems, monoxe-
HUSL 00 00eCreYeHNH PaBHOIO MPECTABUTENHCTBA HAIIMOHAIBLHOCTEH Tocy-
JAPCTB — WIEHOB PEIKO 3aKPEIULIOTCS B CTaTyTaX ATUX OPraHoB. bonbIinH-
CTBO U3 CYHIECTBYIOIINX aIMHHUCTPATHBHBIX TPHOYHAJIOB COCTOAT TOIBKO
U3 CyZei, UMEIOT YCEYEHHYIO CTPYKTYPY , UTO SIBJISIETCA MIPEIMETOM KPHUTH-
KH B 9aCTH OTCYTCTBHS y CTOPOH MpaBa Ha ame/UBIIMIO . BMecTe ¢ TeM B
VUPEUTENBHBIX JOKYMEHTaX HEKOTOPHIX TPHOYHAIOB IIPEIyCMAaTPUBACTCS
BO3MOKHOCTh NEPECMOTpA PELLECHHUS, BHIHECEHHOTO TAaKUM CYIOM, CYAOM
MEXIYHapOTHOM opraHuzanuy. Tak, pemeHus EBpomneiickoro cyma mo ne-
JIaM TPaXTaHCKOU CIy>KOBI MoryT ObITh mepecMotpensl Cymom EC (m. 2
cr. 256, 1. 3 ct. 257 JloroBopa o ¢pyrkimonupoannu EC). Pemenns Mex-
nyHapomHoro TpuOyHama MOT MOTYT HOCTYKHUTh MTPUYHHON OOpaIeHus 3a
KOHCYJIBTaTUBHBIM 3aKiIoueHueM B Mexxaynapoassiii cyn OOH B coorBert-
cTBUM co cT. 65 CraTyra MexayHapoIHoro cyzaa OOH°. Pemenus Tpuby-
Harma OOH 1o pa3pereHnio cropoB MOTYT OBITH ITEPECMOTPEHBI ATICIIISAIIH-
oHHBIM TprOyHaioM OOH.

! Statute of the United Nations dispute tribunal: General Assembly resolution 63/253,
24 Dec. 2008 (as amended by res. 71/266 adopted on 23 Dec. 2016) // Administration of
justice at the UN. URL: http://www.un.org/en/internaljustice/undt/undt-statute.shtml (date
of'access: 10.10.2018).
2 Chart of signatures and ratifications of Treaty 005 — Convention for the Protection of
Human Rights and Fundamental Freedoms // Council of Europe. URL: https:/www.
coe.int/en/web/conventions/search-on-states/-/conventions/treaty/005/signatures?p _auth=
tVei6eSc (date of access: 10.10.2018).
3 Amerasinghe Ch.F. International Administrative Tribunals // The Oxford Handbook of
International Adjudication. Oxford: Oxford Univ. Press, 2013. P. 324.
4 Villalpando S.M. International Administrative Tribunals / The Oxford Handbook of Interna-
tional Organizations / ed. by J.K. Cogan. Oxford: Oxford Univ. Press, 2016. P. 1094.
’ Riddel A. Administrative Boards, Commissions and Tribunals in International Organiza-
tions / Max Planck Encyclopedia of Public International Law [MPEPIL]. URL:
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/1aw-9780199231690-e3?
rd=OPIL#law-9780199231690-e3-div1-8 (date of access: 25.11.2018).
Judgments of the Administrative Tribunal of the ILO upon complaints made against the
UNESCO: Advisory opinion, ICJ GL No 30, [1956] ICJ Rep 77, ICGJ 224 (ICJ 1956),
23rd October 1956.
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OtTnenpHBIE MEXKIYHAPOIHBIE OPraHU3AIlMd CUYUTAIOT HEOOXOTMMBIM
o0ecrevynTh aMUHUCTPATHBHBIN TPHOYHAT COOCTBEHHBIM HE3aBHCHMBIM
CEKpeTapuaToM, YTO IMO3BOJSET TapaHTHPOBATh OCCIPHCTPACTHOCTH H
HE3aBUCHMOCTD MpaBocyaus (AIMUHACTPATUBHEIN TprOyHan BeemupHO-
ro OaHka).

Taxum 00pa3oM, K 0COOEHHOCTSIM 00XallOBAaHUS PEIICHUH MEKIyHA-
POAHBIX AIMUHHCTPATHBHBIX TPHOYHAIOB MOKHO OTHECTH: a) OTCYT-
CTBHC aleIUBIINOHHON MHCTAHIIUH IS 00KaJOBaHUS MPUHSATOTO peIlie-
HUS B OONBIIMHCTBE TAKHUX CYIOB; 0) BO3MOKHOCTh BEIHECCHHS KOHCYIIb-
TATHBHOTO 3aKITIOUYCHUST MEXKIYHAPOIHEIM CyJOM MEXKITyHapOTHOH opra-
HU3AIlMd B OTHOIICHUW pPEIICHHs aJMUHHUCTPATHBHOIO TpUOYHANa STOM
OpraHU3aNuy.

A.C. Kyuun

CTATYC JJOBEPEHHOTO JINTIA KAHJIUJIATA

JloBepeHHOE U0 KaHANUIaTa SBISETCS OMHUM U3 CyOBEKTOB U30Hpa-
TENBHBIX MPABOOTHOIICHUH, a TOYHEE, OTHOCUTCS K YHCIY YYACTHHKOB
30U PATEIEHOW KaMITaHUH xammaara'. Ero yJacThe B BBIOOpax 00y-
CJIOBJICHO IIEJIbIO M30HMpaTeabHOH KaMITaHWW KaHauaata (JIOCTHXKECHHE
OIpENICIICHHOr0 pe3yibTaTa Ha BeIOOpax). CieoBaTelIbHO, CTaTyC JOBE-
PEHHOTO JIMIla JOJDKEH COJEepXKaTh TakWe IMpaBa, OOS3aHHOCTH, OrpaHU-
YEHUS ¥ TApaHTHH, KOTOPHIE OTBEUYAIOT STOW €N M COOTBETCTBYIOT €TO
pOH B H30MPATENbHON KaMITaHWH.

Poccuiickoe m30MpaTenbHOE 3aKOHOATEIECTBO XapaKTePH3YeTCsl He-
OTIPEJICNICHHOCThI0 B YACTH 3aKpPEIJICHUSI CTaTryca JOBEPEHHOrO JHIA
kanaunata. OexepanpHblii 3akoH 1997 r. TIPEAOCTABIS JOBEPEHHBIM
JIMTIaM TPABO OCYIIECTBISATH aTUTAIIMOHHYIO U UHYIO JIEATEIBHOCTD, CIO-
COOCTBYIOIYI0O W30paHUIO0 KaHAWIATa, CIMCcKa KaHmuaaroB. B 2002 .
3aKOHOAATENh PACIIMPIII TOTHOMOYHWS JIOBEPEHHBIX JIWI, HAJEINB WX

' o noapobHee 0 Kiaccu(pukanuu cyOBEKTOB M30MpATENbHBIX MpaBooTHomeHHr: Ky-
yuH A.C. M30uparenbHas kKaMIaHus KaHAHIATa, N30HPATEIbHOTO 00bETUHEHUS (KOHCTH-
TYIIHOHHO-IIPABOBOE UCCIIEIOBAHNE): IHC. ... KaH]. Iopua. Hayk. Tomck, 2006. C. 18-19.

®Denepanbabiii 3akoH 0T 19 ceHTsI0pss 1997 1. Ne 124-®3 «O06 OCHOBHBIX TapaHTHIX
n30MpareNbHBIX MpaB W MpaBa Ha ydactue B pedepeHayme rpaxkmad Poccuiickoii
®Denepanun» // Poccuniickas razera. 1997. 25, 30 cenrsiops; C3 PD. 1999. Ne 14. Cr. 1653;
2001. Ne 29. Cr. 2944.
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npaBamMu HaOmomateneid. A B 2005 T. Kpyr MOJHOMOYHH JTOBEPEHHBIX
JIUI] 3aMETHO CY3HIICS, Teleph X CIUHCTBCHHAS (DYHKIWS — arMTaIllOH-
Hasl ISSATEIFHOCTD B MOJB3Y Ha3HAYMBIIETO MX KaHauaaTa. Kpome Toro, B
3AKOHE TIPAMO 3AKPEILIEHO, MTO JOBEPEHHBIC JIMIA HE MMEIOT MOIHOMO-
ypii HaOIromaTeNns .

JleficTBUTENFHO, B COBPEMEHHOH MPaKTUKE MPOBEICHUS BEIOOPOB I10-
BEpPEHHbIE JIMLA B OCHOBHOM 3aHUMAIOTCA AardTallMOHHOW JAEATeNbHO-
cTpr0. Kak mpaBwito, 3TO HW3BECTHEBIC, BIHATENBHBIE B H30HpaTEIHHOM
OKpyTe JIMLa, MOT'YILIME€ CBOUM aBTOPUTETOM IPUBJIEYb Ha CTOPOHY KaH-
IunaTa OONBIIOE KOTHYECTBO CTOPOHHUKOB .

OmHaKo Takoe HOPMATHBHOE pellIeHre, Ha HaIlll B3I, MIPEICTaBIIACT-
csl BechbMa CIOPHBIM. Bo-TIepBBIX, KaHIUAAT B TaKOM CIIydae JHIIAETCS
o(uIHMaNEHBIX MPEAICTaBUTENEH, KOTOPHIE MOTIIH OBl OT €r0 MMEHH COBEp-
IaTh OPUANICCKAE NEWCTBUS 32 paMKaMu (DHHAHCOBOW cepsl (HArmpH-
Mep, TOJIMCAHNE U MPEICTaBICHIE B N30NPATEIEHYI0 KOMICCHIO YBEIOM-
JICHHH 00 W3TOTOBIICHAN aTHTAIMOHHBIX MATEPHAIOB) . BO-BTOPEIX, 3aKOH
BCE )K€ TPEOCTABISICT TOBEPEHHEBIM JIHIIAM TIPaBa, HE CBSI3aHHEBIE C arnuTa-
et (HampuMep, BeIJaya HaTpaBIICHHH HAOTIOMATENSIM, YJacTHE B IIPO-
BepKe ToAIceil n30mpaTeneil, MPUCYTCTBIE HAa 3acEeHaHHIX M30HpaTeIh-
HBIX KOMHCCHI). B-TpeThux, s mpoBeneHus MpeABLIOOPHON armTamyu
COBEPIICHHO HEOoOsM3aTeNFHO 00JIaIaTh CTATyCOM JOBEpeHHOro Jmma. JIto-
00l TpaKTaHWH, KOTOPOMY HE 3aIpemieHO IPOBOIHUTEH IMPEIBEIOOPHYIO
aTUTaINIO, UMEET MPABO YIACTBOBATh B arMTAlMOHHOW KAMITAHUHM KaHIH-
nata. [lo GonpIoMy cueTy CMBICT CYIISCTBOBAHIHS CTAaTyca IOBEPEHHOTO
JHIa B COBPEMEHHOM H30HPAaTEFHOM IPaBE CBOIUTCS K CO3IAHHIO YCIIO-
BUI JUI ydacTHsi B TPEIBLIOOPHON arMTaliyi TOCYIAPCTBEHHBIX CITyXKa-
WX (TOBEPEHHBIM JIMIAM IIPEIOCTABISETCS OTITYCK).

B 3T0it cBsI3M cliemyeT KOHCTaTHPOBAaTh HECOOTBETCTBHE CTATyca II0-
BEPEHHOTO IUIAa KaHIUAATa €ro pOiIH B H30MPATEIHHOM IIPOIECCE.

! ®enepanpabiii 3akoH oT 12 wmioHs 2002 1. Ne 67-®3 «OO0 OCHOBHBIX TapaHTHIX
n30upaTenbHBIX NpaB M IpaBa Ha yuyactde B pedepeHayme rpaxaan Poccuiickoit
®Denepanuny» // Poccuiickas razera. 2002. 15 uioHs (¢ MOCIEAYIOMUMI H3MEHEHUSIMH).

2 Amemus B.H., 3otosa 3.M. D¢ddexTrBHOE yrpaBieHne N30UpaTENbHON KaMnaHued. M.:
PLIOUT, 2001. C. 52-54.

3 Cormacuo m. 2 cr. 39 ®denepanpaoro 3akona ot 12 wrons 2002 r. Ne 67-03 «0O06
OCHOBHBIX FApPaHTHUSIX M30MPATEJIbHBIX IPaB M [IpaBa Ha yyacTue B pedepeHayme rpaxian
Poccuiickoit ®exepauun» OT UMEHH KaHAWAATA BIPABE BBICTYIATh MCKIIIOYHTEIBHO €ro
YIIOJIHOMOYCHHbIE [PEICTABUTEINH 110 (UHAHCOBBIM BOIIPOCAM M JIOBEPEHHbIE JIULIA.
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Ha nam B3I, OrpaHUYCHUC Kpyra MOJTHOMOYHI JAOBCPCHHBIX JINII HUC-
KIIFOYHUTCIBbHO 0(1)ep0171 aruTalMoOHHON OEATEIbHOCTH HEOIIpaBAaHHO.
CTaTyc JAOBCPCHHOI'O JIMIIa KaHAWJaTa H606XOI[I/IMO S3HAUUTCIIbHO pac-
IIHUPUTDH, IIO CBOEMY O6’BeMy OH OOJDKCH COOTBETCTBOBATL CTATYCY YIIOJI-
HOMOYCHHOTI'O IMPEACTABUTECIIA I/I36I/IpaTCJ'II)HOI‘O O6’BC,I[I/IH6HI/I$I.

A.A. Makapyes

MPEJABBIBOPHBIN OTIYCK KAHIMJIATA
KAK TAPAHTHS OBECIIEUYEHHWSI PABHOT'O
MOJIOKEHUSI YYACTHUKOB
W3BUPATEJIBHON KAMIIAHUA

N30upaTenbHoe 3aKOHOATENNLCTBO, B Pa3BUTHE MONOXKeHUH KoHCTHTY-
uud PO, monuTUKo-mpaBOBOM MOTEHLHANI KOTOPOHM €Ille HE pealn30BaH B
TTOJTHOM Mepel, cTapaercsi 00eCIeUNTh PAaBHOE MONOXKEHNE YIACTHHUKOB H3-
OWpaTeIbHOM KaMIIaHWH ITyTeM OrpaHWYCHHS TpaB KaHIWAATOB, 3aHHMAFO-
IIUXCS OMPEACIICHHON JIeITeIBbHOCTRIO, BO3/ICHCTBOBATh Ha W30UpaTeITbHBIN
MPOIIECC, MCIONB3Ysl CBOM TpodeccHoHaIbHbIE BO3MOXKHOCTH. OnmHON W3
rapaHTHH paBEeHCTBA CYObhEKTOB MACCHBHOIO M30MPATEIBHOTO MPaBa SIBIISICT-
Sl «IIPEABBIOOPHBIN OTl'IyCK»Z, B KOTOPBIN OHU JIOIDKHBI YXONTUTh.

[To muenuto Koncruryuuonnoro Cyna P® (Onpenenenue Koncruryuu-
onHo Cyma Poccuiickoii ®@enepanmu ot 25 nekadps 2003 1. Ne 457-0),
«@IpeIBBIOOPHBIN OTIYCK» SIBISIETCSA OMpaBIAaHHOW MEpOM, BBEICHHOW JUIS
TOrO, YTOOBI HCIIOJB30BAHUAE STHMH JIAI[AMH TPEHMYIIIECTB CBOCTO JIOMIK-
HOCTHOT'O TIOJIOXKEHHS X BO3MOXKHOCTEH BJIMATH HA MPOIIECC U UTOTH BBIOO-
POB HCKJIFOYaJIOCh, YTO, B CBOIO Ouepellb, 0OCCIICUMBACT PeaTM3allii0 KOH-
CTUTYIIMOHHBIX TapaHTHH CBOOOJBI BOJIECU3bBSBIICHMS, TpaBa TPaXKIaH Ha
y4acTHe B JICMOKPATUYECKUX, CBOOOMHBIX M MEPHOTMUCCKAX BBHIOOpaxX Kak
BBICIIIEM HETOCPEICTBEHHOM BBIPAXCHUH TPHHA UICKAIICH HAPOITY BIACTH.
3TOT BBIBOJ POCCHICKHUM OPraHOM KOHCTHTYITMOHHOI'O KOHTPOJS OBUT Clie-
JIaH B OTHOIIICHWW O0SI3aHHOCTH YXOJIUTh B MPEIBBIOOPHBIH OTITYCK PyKOBO-

! IOcy6oB D.C. Juckypc o crabunbHoctd Koncturynuu Poccmiickoit @enepannu 1993 1.
// KoHCTUTYIIMOHHOE U MYHHUIIHIIATbHOE paBo. 2014. Ne 1. C. 13.

? TIpaBo n36GKMpaTh 1 GbITH U3GPAHHBIM B POCCHIICKHX IONATHYECKUX PEANHIX: OCHOBHBIE
KOHCTUTYLMOHHO-TIPABOBBIE TPOOJIEMBI / pyK. aBT. KOJ. M OTB. pexd. npod. C.A. ABaKbsH.
M., 2015. C. 118.
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JUTeNed BBICIIMX MCIOIHUTENBHBIX OpPraHOB T'OCYIapCTBEHHOM BJACTU
cyObekToB PD, 3aperucTpupoBaHHBIX B KAYECTBE KAHIHIATOB HA BEHIOOPAX.

B pefictByromemM pOCCHHCKOM W30MpaTEIbHOM 3aKOHONATEIHCTBE
0053aHHOCTh YXOAUTH B OTIYCK PacCIpOCTPaHSACTCS TONBKO Ha JIHII,
HAXOIIIUXCS HA TOCYNAapCTBEHHON WJIM MYHHIUITATHHOW CIIy:KOe OO0
paboTaromuX B OpPraHU3aIisIX, OCYIICCTBISIONINX BBITYCK CPEICTB Mac-
coBoii mHpOopMarmu. KananaaTel, 3aMeIaromumecs MyHAITUATaTbHbBIEC HITH
TOCY/IapCTBEHHBIC NTOJDKHOCTH, OBUTM WCKIIOYEHBI W3 JTOTO TEPEYHS B
cepeaune 2000-x rr. (PenepanbHblil 3akoH oT 21 uroHs 2005 r. Ne 93-
®3). Ucxons u3 noruku Koncrurynmonnoro Cyna P®, nmelictByromiee
3aKOHOJATEIbCTBO JOMYCKAaeT BO3MOXKHOCTh HMCIIOJIb30BAHUS 3TUMH JIH-
[aMH TIPEHMYIIECTB CBOETO JOHKHOCTHOTO IMOJOXKEHHUS B (opme Bius-
HUS Ha XO07 M30HMPaTeNbHOTO MpoIecca U UTOTH BEIOOPOB. [lpm sTOM 3a-
nadel (emeparbHOro 3aKOHOMATENS SBISCTCS TaKOE IOCTPOSHHE TOCY-
APCTBEHHBIX W OOIIECTBEHHBIX WHCTUTYTOB, KOTOPOE OOBEKTHBHO CIO-
co0CTBOBAIO OBI Pa3BUTHIO IEMOKPATHH Ha OCHOBE COYECTAHUS U B3aNMO-
JeHCTBHSL MyONWYHBIX W JIMYHBIX HHTEpecoB'. Takoil ecTeCTBEHHO-
MPaBOBOH OPUEHTUP HEOOXOANM BO W30CKAHNE YMAIICHUS TIPaB U CBOOO
YeNoBeKa U IpaKIaHuHa U IPOU3BOJIBHOIO UX OIPaHUYEHHUS, OCHOBAHHO-
ro Ha MO3UTUBUCTCKOM ITPABOIIOHUMAHUH .

VYXon KaHOWIATa B MPEIBHIOOPHBIA OTITYCK HE BCETAA SIBISIETCS Ta-
paHTHEH 00ECIeUeHNsT paBHOTO MOJ0KEHUS YIACTHUKOB M30HMPaTEIBHOM
KaMITaHWH, MUHAMHU3AIAA BO3MOXXHOCTEH 3I0yIOTPeOISITh CBOMMH TIpa-
BaMH, OKa3bIBasl BO3JCHCTBIE HA X0/ M30MpaTeIBHOro mporiecca. Jaxe y
HaxosIIUXCA B OTITYCKE KaHIUAAaTOB OCTAIOTCS BO3MOYKHOCTH BIMATH Ha
MpUHATHE PelIeHu Mo MecTy uX pabotel. B IlocranoBnenuu ot 7 ceH-
s10pst 2013 1. Ne 138/1010-5 uzbmparensHolf KOMUCCHU AMYpPCKOH 00-
JIACTH HallJla OTPa)KeHHE MO3UIM O TOM, YTO B JAelcTBUAX M., 3aperu-
CTpUPOBAHHOIO KaHJuaaTa B JenyTarsl benoropckoro ropoackoro Cose-
Ta HAPOAHBIX NemyTaToB VI co3biBa Mo M30HMpaTensHOMY OKpYyry Ne 6,
MOKHO YBUJETh MPU3HAKU MCIONb30BAHUA IPEUMYILECTB JOIKHOCTHOT'O
nonoxeHus. Tak, M., SBIAACh TJaBHBIM PEIAKTOPOM M YUpeauTesieM
obmecTBeHHO-MH(DOpMannoHHOH ra3etsl «[IpocTo Taszeray», Ha BpeMs

! Ilepcro6oes O.H. [okrpuHa Hamiexameid cyneOHON 3aIIUThl B aJIMUHHCTPATUBHOM
npaBe (Ha MpHMepe BBICBUIKA WHOCTPAHHBIX TpaxkaaH) // JKypHam poccHiickoro mpasa.
2014. Ne 2. C. 68-79.

2 YepenanoB B.A. K Bonpocy 00 orpanndeHny MaccUBHOTO U3dupaTenapHOro mnpasa // [ocy-
napctBo u mpaBo. 2015. Ne 12. C. 47-54.
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M30UpaTeNnbHON KaMIIaHWK yIuia B OTycK. Ho BO BpeMsl ee HaxXOKACHHS
B ormycke B manHoM CMMU Gputa omybnukoBana ctaths «lIpeocssien-
HBIH emuckon JIykuaH» 3a TMOANKUCHIO KAHAUAATA, IIPH STOM MaTepHai He
GBI OIIAYEH U3 CPEICTB H3GHpaTenbHOro Gona’.

[onBoxst nToru, HEOOXOMMO KOHCTATHPOBATD, YTO HCXOIS U3 MO3H-
nun KouncruryrmmonHoro Cyna P® B oTHoIeHNH MpeIBHIOOPHBIX OTITYC-
KOB, POCCHICKOE 3aKOHOIATEIHCTBO, KOTOPOE HE MPEeIyCMaTpPUBAET 00s-
3aHHOCTH YXOIUTH B OTITYCK JJIS JIUII, 3aMEIIAIONIAX TOCYIapCTBEHHBIE U
MYHUIMIATGHBIE TOJDKHOCTH, COIEP)KUT BO3MOXKHOCTH HapyIICHUS
MIPUHIMIIA PABHOTO H30MpaTeNbHOrO MpaBa. B cBsA3M ¢ 3THM HEOOXOAUMO
pacmpocTpaHUTh 3Ty OOS3aHHOCTh M Ha JIMI, 3aMEIIAIOIIUX Tocyaap-
CTBEHHBIE U MYHHIUITAIBHBIE JTOJKHOCTH.

A.A. Kpasey

ITPABOBASI KOMMYHHUKALIUA
N YIIPABJIEHUE TOC B CUCTEME
MYHULUIIAJIBHOMN JEMOKPATUA

B Poccuiickoit denepanuu myOnuyHas BIACTh Ha MecTaxX MpeNncTaeT
KaK MYHHIUIAJIbHAS BIACTh, peajn3yeMas IMOCPEICTBOM OIOpOKpaTHUe-
CKUX (MECTHasi aJMMHUCTpAlUs) U KOHTPOJIbHO-CUETHBIX OPraHoB, a
Takxke QOpM MPENCTaBUTEIFHON W HEMOCPEACTBEHHON NTeMOoKpaTuu. Hu-
30BOH YPOBEHb OPraHM3AINH ITyOIIMYHON BIIACTH HAWOOIIee TECHO CBSI3aH
C TOTPeOHOCTSIMH MECTHOTO HaceneHus. HCTUTYTH IeMOKpaTuu B My-
HUIAIIATEHOM 00pa30BaHUH MOTYT MMETh MMIICPATHBHBIC M KOHCYIIbTA-
TUBHBIE (DOPMBI peaH3alny, IPHBOANUTE K IOSBICHUIO KaK 00s3aTelb-
HBIX pelleHHuHd, Tak U (paKylIbTaTUBHBIX, PEKOMEHIATEIBHBIX IO CBOEMY
xapakrepy. CucreMa MyHULUIAIBHON E€MOKPATUH BKJIFOYAET MHCTHUTY-
ThI MIPECTABUTENBHON U MPSMOI 1EMOKPAaTUH, OHAKO HE HCYEPIbIBAET-
cs1 umu. Cpeld MHCTUTYTOB MYHHIIUIIATBHOW JEMOKPATHH 0CO00E MECTO
3aHUMaeT TeppUTOpHaIbHOE odmecTBeHHOe camoympasienue (TOC).

B uccnenoBanmsax odpamaercs BHUMaHIE Ha COOTHOIICHUE MYHUIIH-
MANBEHON JEMOKpPATHU U MECTHOTO CaMOYIpaBJICHUs, a Takxke Ha Te Pop-

! [IpaBoBeie mo3unun n3oHpaTenbHbIx Komuccuii Poccun / mon pen. C.B. KabGrpimesa. M.:
®dopmyna npasa, 2016. C. 234.
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MBI HETIOCPEICTBEHHOH JIEMOKPATHH, KOTOPBIE 00ECIICUNBAIOT «HanboIee
TOJIHOE y4acTHE HAPOJa B YIPABICHHH OOIIECTBEHHO ku3HbO» . He-
PEIKO TEpPUTOPHATBHOE OOIIECTBEHHOE CaMOYIIPABICHHE OTHOCAT K
(bopMaM HENOCPENCTBEHHOU NEMOKPATHH B MYHHUIIUIIAIFHOM 00pa3oBa-
Hun. OTMedaercs mpodieMa MpaBOBOH KOMMYHHKAIMU MEXIy WHUIIHA-
TUBaMH TEPPUTOPHUATHHOTO OOIIECTBEHHOIO CaMOYIIpaBleHusI U (hopma-
MU ydeTa MHEHHS HaceJIeHUS MpPU MPUHIATUU PELICHUH OpraHaMH MecCT-
HOT'O CaMOYIIpaBIICHHUsI B MYHHIIUIIAJIBHOM oOpa3oBaHuu. He momydmiio
CKOJIBKO-HUOY/b SICHBIX 3aKOHOJATENBHBIX TAPAHTHH y4acTHE TEPPHTO-
PHATBLHOTO OOIIECTBEHHOTO CAMOYIIPABJICHUS B CHCTEME MYHHUIIUITAIBEHOM
BJIACTH, MYHHIUIIAJIGHBIX BBIOOpaxX, B CHCTEME MYHHIMIIAIBHOW IIpe.-
CTaBUTENBHOU JAeMOKpaTHH. MHCTUTYLHOHAJIbHOE HU3MEPEHHE MYHHIIH-
MANBHON TPEACTABUTENGHON NEMOKpAaTHH B pabOTax HCCIenoBaTeeit
CBA3BIBAETCS C COJEPKAHUEM, XapaKTepoM M IperesaMu JeMOKpaThye-
CKOT0 MPeJICTaBUTENBCTBA B MECTHOM CaMOYIIPaBJIEHUH .

[Toka He pemIeHs! ¢ MO3UINI IPABOBOrO 00ECTICUCHHS IPOOIEeMBI yda-
ctust TOC B mpaBoBOi KOMMYHHMKALIMM C MHCTUTYTAMH MYHHULUNAIbHON
npeacTaBUTeNnbHOU AeMokpatu. Opransl ynpasiaenuss TOC He Bkiroua-
I0TCS B CUCTEMY MYHHULMIAIBLHOTO YIIPABIEHUS U OTHOCSTCS B Clly4yae pe-
ructpau TOC kak HEKOMMEPUYECKON OpraHu3aluy K €e OpraHaM yrpas-
nerus. [Ipencrapnsercs: BaKHBIM U3y4aTh U (popMyIHpoBaTh TPEOOBAHUS
K 3aKoHOmatensHoMy obecmedeHuto (opm ydactus TOC B peanmzanuu
(dbopM Kak MpsMOH, TaK W IPENCTABUTEIHHON AeMoKpaTnd. HaBomuT Ha
Pa3MBIIUICHUS O Pa3BUTHH (OPM MPaBOBOH KOMMYHHKAIIMK MHEHHE H3-
BECTHOTO YYEHOro, mpesujieHTa EBponelickoll akageMuu TEOpHH IpaBa,
npodeccopa ['enTckoro yanBepcutera Mapka BaH XyKa 0 TOM, 9TO U3yde-
HHE TPaBOBHIX ()CHOMEHOB B TEPMHUHAX KOMMYHHKAIINH UMEET HECKOIBEKO
npeumymiectB. C KOMMYHMKAaTUBHOM TOUYKM 3pEHHS IPaBO SABISETCH,
MIPEX/IE BCEro, CPEACTBOM YEJIOBEUECKOr0 B3aMMO/EICTBUS, a HE caMOI0-
CTaTOYHBIM BBIBOJIOM. JIaHHBIM KOHLIENT MO3BOJISIET IPOBOAUTE IIUPOKHIA
TUTIOPATACTUYCCKAN aHAN3, MTOCKOIBKY KOMMYHHUKAIIUS MOXET OBITh 00-
HApy’KeHa Ha PA3IMYHBIX YPOBHSX H B PA3HUHBIX (hOPMAXx .

' Tionereno A.D. MyHMUMIAIbHAS JEMOKPATHS KAK MEXAHW3M PEAIM3ALMH MECTHOIO

camoympaBJeHust / AAMAHUCTpATHBHOE W MyHHIUIIaIbHOE 1paBo. 2014. Ne 7. C. 689-695.
Jixarapss H.B. MpyHununansHas npeicraBuTenbHas — aeMokpatuss B Poccum:

KOHCTUTYLIOHHO-WHCTHTYIMOHANbHBIE acniekThl. PocroB v//1: U3n-Bo FODY, 2010. 168 c.

3 Xyk, Mapk Ban. [IpaBo kak kommyHUKanws / iep. ¢ anri. M.B. AaronoBa u A.B. Tlomsikosa.

CTI6.: U3n. mom CII6. yH-Ta; YHHUBEpCUTETCKUI M3aaTeNbeKiid KoHcopimym, 2012. C. 39.
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CoBpeMeHHBIN YpOBEHb MPABOBOTO PETYIUPOBAHUS TEPPUTOPHAIBHO-
T'0 OOIIECTBEHHOTO CaMOYITPaBJICHUs, a Takke opranos ynpasierust TOC
HYXITAeTCSl B COBEPIICHCTBOBAHNY C TIO3UITUIA Pa3pabOTKU M IPUMEHEHUS
¢dbopM TPaBOBOH KOMMYHHKAIIMM MYHHIIUIAIBHOH CaMOOpPraHU3alIH
rpaXkIaH ¢ MHCTUTYTaMH MNpPEICTaBUTENbHOM IEMOKPAaTHUH M CHUCTEMOU
MYHULUIAIBHOTO YIIPaBIEHUS.

A.D. Mockanenko

PA3SBUTUE MEXMYHUIIUIIAJIbBHBIX
JAOI'OBOPHBIX ®OPM

[IpakTrka MEPBBIX JIET TPUMEHEHUSI MEXMYHUIIUIIATHHBIX JIOTOBOPOB
W COTJIAIICHHH T0Ka3ajia BOCTPEeOOBAHHOCTh TAKOH (POPMBI COTPYIHUYE-
cTBa MyHHUITMNAMMTETOB. Tak, mo manasiM CueTHOM manarel Poccuiickoit
®eneparuu, Tonbko B 2006 T. B cOrnameHusX O mepeaade MTOTHOMOTHI
npuHuManu ydyactue 74,8% Bcex moceneHuit B Poccun (3aKii04eHO OKo-
710 48 TBICSY COTJNANICHHI), B COOTBETCTBHH C KOTOPBIMH TEpEaaBaIoch
oT 4 10 6 BOMPOCOB MECTHOTO 3HaueHUs . K aHAJIOTMYHBIM BBHIBOJAM
npunuIo MUHHACTEPCTBO pernoHANBHOrO pa3Butusa Poccuiickoin denepa-
UM TI0 UTOraM MOHHUTOPWHTA WCTIIOTHEHHUS 3aKOHA O MECTHOM Camo-
ynpasieanu 2003 1. B wactHOCTH, OTME"aeTcst, 4TO OKoio 9,6 ThIC. TO-
CEJICHWH Tepenany Ha YPOBEHb MYHHUITUTIAIBHBIX pailoHOB oT 1 110 5 Bo-
MIPOCOB MECTHOI'0 3HaueHus, 2,9 Tric. moceneHut — ot 6 1o 10 BonpocoB
MECTHOTO 3HaueHwusl, 2,5 Teic. moceneHuit — ot 11 mo 20 BompocoB mect-
HOTO 3HaueHHs 1 mopsaka 450 mocenenwmii (6onee 20 BOIPOCOB MECTHOTO
3HauyeHus1). Beero 3akmrodeHo Oonee 35 THIC. COTJalIeHWi, W3 HHUX IO
THUITy «TOPOJICKOE TIOCENCHHE — MYHUIMNAIBHBIA pailoH» — OKOJIO
4,1 TBIC. COTJIAIIEHUH, ¥ TI0 TUITY «CEIbCKOE MOCENEHUN — MYHUIUTIATb-
HBII paiioH» — O6onee 31,6 Thic. cornamrenuii. OqHOBpEeMEHHO HaOI01a-
€TCsl U TEHJACHIMS Iepeladyd YacTh TOIHOMOYHH OT MYHHIIUITATEHBIX
patioHoB Kk moceneHusiM. Tak, mopsaka 400 MyHHIIMITATBHBIX paiOHOB
3aKTIOYIIINA COTJIANIIEHUS O TIepelade YacTH CBOUX IMOJTHOMOYHMA Ha TTOce-
JICHUCCKHI ypOBCHI:l.

' Cm.: Urorn MoHHTOpUHTa peanm3anun PenepanbHoro 3akoHa ot 6 oktsaops 2003 r.
Ne 131-®3 «O06 o0mux MpUHIUIIAX OPTAaHU3AIMH MECTHOTO caMOyIpaBiieHus: B Poccwuii-
ckoit ®enepanun» (okTs0ps 2006). M., 2006. C. 39-40.
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OTMe4YeHHBI MAacCOBBIA XapakTep COTJAIICHWH O IMepeade IMOJHO-
MOYHA, 3aKIIFOUYEHHBIX TOJIEKO Ha HAYaJIbHOM JTare aerictBus Denepab-
HOTO 3aKOHa O MecTHOM camoympaBieHun 2003 T., TOATBEPKIAET WX
pOITb B PETYIIMPOBAHUN MEKMYHHIIUITAIIEHBIX OTHOIIEHUN M TPEICTABIIS-
€T UHTEPEC C TOYKU 3PEHUsI ONPEACTICHUSI UX MECTA B CUCTEME MTPABOBBIX
akToB Poccuiickoit denepannu, a TAakKKE€ COBEPIICHCTBOBAHUS JEHCTBY-
FOIIETO 3aKOHOAATEIHCTBA O MECTHOM CaMOYTIPABICHUU.

OtnenbHOE MECTO B JOTOBOPHOW MPAKTUKE OPraHOB MECTHOTO CaMo-
YIPaBJICHUS 32aHUMAIOT COTJIANICHUS O COTPYIHUIECTBE OPTaHOB MECTHO-
r0 CaMOYTIPaBIIEHUS U OPraHOB TOCYIapCTBEHHOM BIAcTH. Takue coria-
IICHHsI TPUMEHSIOTCS B Pa3IMUHBIX cepax yIMpaBJICHUS H B3aUMOOTHO-
MIEHUI OpPraHOB TOCYIJapCTBEHHOW BIACTH MECTHOTO CaMOYHpaBJ'IeHI/Iﬂl.
E.C. Ulyrpunoi#t oTMe4aercst, 4To JJaHHOE HaIlpaBJICHNE BO3HUKIIO B CBS-
3W C U3MEHEHUSIMU, BHeCEHHbIMH B DenepanbHblii 3aKOH O MECTHOM Ca-
moympaBneHun 2003 1., B koTopoM mosBrimchk cr. 14.1, 15.1, 16.1,
MpeTycMaTPUBAIONINE TTPpaBa OPraHOB MECTHOT'O CaMOYITPABJICHHS HA pe-
IIEHUE BOMPOCOB, HE OTHECEHHBIX K BOITPOCAM MECTHOTO 3HAYCHUS .

ITomoOHBIE cormamieHuss HE SBISIOTCS COIVIAIIEHWSIMHA B 0O0JacTH
MEXMYHHITUTIAIBHOTO COTPYAHUYECTBA, HO OHU TONYYUIIH PacmpocTpa-
HEHUE U TT03TOMY TPeOYIOT HOPMATHBHOTO PETYIUPOBAHUS.

[IpencraBnsiercs, 9TO MpaBHIIa 3aKITFOUYEHUS COTJIAIICHUN O Tiepenaye
norHOMOo4ni, kpome DenepanbHOro 3aK0Ha 0 MECTHOM CaMOYTIPaBICHUN
2003 r., moamexaT AOMONHUTEIHHONW pPEriIaMEHTAINH TTOCTAHOBICHUEM
[IpaBurensctBa Poccniickont ®@enepanyuu. B HeM, HanpuMep, cienoBaio
OBl 3aKpeMuTh MPOIeIypPy MOATOTOBKH COTJIAIIEHUH O mepenade MOoTHO-
MOYHH, UX YTBEPKICHUS MPEJCTABUTEIHPHBIMA OPraHaAMH MECTHOTO Ca-

' Cwm., mnanpumep: TumoBOe COIALICHME C MyHHLMIANBHBIME OOPA30BAHUSMA.
VYupasnenne PocrorpebHam3opa mo CeepiioBckoit obmactu // ['oponckoe ympaBieHHe.
2008. Ne 7. C. 7-10.

? Wyrpuna E.C. HekoTopble 0COBEHHOCTH COTPYAHHYECTBA OPraHOB TOCYAAPCTBEHHON
BJIACTH U OPraHOB MECTHOTO CAMOYIPABIICHHS IPH OCYIIECTBICHUH «CMEXHBIX» (OJIH3KHX
o coxaepxxanuio noixHomounii) // Topoxckoe ympasnenune. 2008. Ne 5. C. 11-15. Cm.,
taoke: JKurkoBa E. K Bonpocy o coriacoBanuu unrepecoB opranoB MCY u rocynap-
CTBEHHOH Biactu cyowbekra Poccuiickoit @exepanyu / MyHununaneHas Biactb. 2006.
Ne2. C. 76-79; EmenbsinoB H.A. B3aumopelictBue OpraHOB TOCYIapCTBEHHOW BIACTH H
MECTHOTO caMoyrpaBiieHus B Poccuiickoit deeparuu: NpaBoBoe COACPKAHNE U MEXaHU3MBI
COBEpLICHCTBOBaHMS // BepTrkaip BIacTi: npodIeMbl ONTUMHU3AINH B3aUMOACHCTBHS (erie-
pajbHOTrO, PErHOHAIBHOIO U MECTHOrO YPOBHEl BJACTH B COBpEMEHHOH Poccuu: NOki. u
coobm1. Ha MexyHap. KoH(., utonb 2001 1. Poctos u//1, 2001. Bem. 4. C. 3-8.
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MOYIpaBJIE€HUs, MOPSA0K KOHTPOJISL U pacTOpXKeHHsl cornamieHuii. Bapu-
aHT — yrBepxkneHue [IpaButensctBoM P® (in60 MHHHCTEPCTBOM 3KO-
HOMMYECKOro pa3BuTusi P®) TUNOBBIX cOrNalleHWH O mepeaaye MOIHO-
MOYHIA, YTO TO3BONUT H30€raTh OTMEUEHHBIX OIMIHMOOK IPH 3aKITIOYCHUHN
COTJIAIICHHUH O TIepeaade MOTHOMOYNH U obecteunTs codmoaeHne dene-
paJIbHOr0 3aKOHA 0 MecTHOM camoymnpaierun 2003 r.

C.E. Tiopun

HEUMIIEPATUBHBIE ®OPMbI BO3JIEMCTBUS
I'PAXKIAHCKOI'O OBIIIECTBA
HA TOCYJIAPCTBEHHbBIN ATIITAPAT

HemnmMrmiepaTrBHOE BO3/IEHCTBHE TPasKIaHCKOrO 00IIECTBA HA Tocymap-
CTBEHHBIN amnmapaT (KOHCYJIbTaTUBHAs NEMOKpATHA) HE MpeAroiaraercs
HA OCHOBAHWH TpaBa OOS3aTENBHON OTBETHOW PEAKIMH TocyaapcrBa’.
YTBepauiock MHEHHE 0 MADUIESCKOM BIHSHUH TaKuxX (OpM Ha Tocyaap-
CTBO, OJHAKO OTCYTCTBYET SMITUPUYECKOE MOATBEpKICHHE uX d(ek-
TUBHOCTH, a OIIEHKa MAacIITa0OB WX BIMSHUS CHIIBHO 3aBbIieHa . OMBIT
6onee 40 MPOTECTOB U TPpaXKTAHCKAX ABHKEHUH TO3BOJISET CHENATh Cle-
ayroue BeIBOJBL. 1. HyHO yuuTBIBaTh psl «JI0BYILEK», KOTOPbIE MOT'YT
BBI3BAaTh JIOXKH yOXKIEHHOCTh B HUX J(PQPEKTHBHOCTH: «TPOMKOE
MEHBIITHHCTBOY , <A(P(PEKTHBHOCTh MPOTECTOBY», <JIOKHOE JOCTIDKCHHE

! 1) KoncynbratuBHBIE pedepeHIyMbI, OMPOCHI, MyOIWYHbIE CIYIIaHUs, OOIIECTBEHHBIE
oOcyxaeHusi; 2) oOmiecTBeHHbIE (HAPOAHBIC) WHHIMATHBBI, OOpamIeHUs TpaKIaH,
MeTHLUU; 3) OOIIECTBEHHBIH KOHTPOJb; 4) MPOTECTHOE IMOBEICHHE, B T.4. TPAKITAHCKOE
HETIOBHHOBEHHE.
2 OrcyTcTByeT LENOCTHOE CHCTEMHOE SMIMPHYECKOE H3I0XKEHHE HSTOr0 BONPOCa,
OTEUECTBEHHBIE UCCIICIOBAaHHS OOHAPYKUBAIOT YMO3PUTEIbHbIE (GHIIOCO(PCKHE TTOIXOABI U
HAEOJIOTUYHOCT. [IpH 3TOM mOATBEpKIEH JIOOOUCTCKUI MOTEHIMAT KPYIHOTO KaruTaja.
Tax, He00X0IMMO HCCIIeI0BaHNE NOATMHHON 3((EeKTUBHOCTH HEUMIIEPATUBHBIX CIIOCOOOB
BO3/ICHCTBU HEKOMMEPYECKOTO CEKTOpa TIpakAaHCKOro OOIIeCTBa Ha ToOCyIapcTBO Ha
IIpUMepe MPOTECTHOTO JBIDKEHUS KaK KpailHel 1 HanboJee JeMOHCTPaTUBHOM (hOPMBI.
AKTHBHOCTh MEHBIIMHCTBA HE COOTBETCTBYET pPEaJbHOMY OTHOLICHHIO B OOIIECTBE,
Hanpumep, obmectBeHHoe MHeHHe CIIIA B OCHOBHOM MOJJIEpXKHMBAlIO BOWHY BO
BbeTHame, HeCMOTpsI Ha BIIEUATILIIONIME AKIUHU IIPOTECTa; B cpeaHeM oT 67 mo 80%
Hacenerus CIIA nopnepxuBamyu BBOx BoWck B Mpak, Hecmotpst Ha npotectsl B CIIA u
10 BceMy MHpY; Ha (oHE mporecToB OonbpmuHCTBO HaceneHus OPI, Uranuu, Mcnanwm,
Jannu B 2015 1. mopaepKuBao NOJIUTHKY IIPHEMA MUTPAHTOB.
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nerneii»' OOBACHAIOTCS HHBIMH NPHIHHAMH HMIH KOHCEHCYCOM C BJIa-
ctbio’. 2. [OCyIapCeTBO pearnpyer Ha IPOTECTH TONBKO MO CBOCH HHHIH-
aTUBE U UMEET BO3MOXXHOCTh MOJABUTh UX MU «IEPEXKIaTh»: MPOTECThI
[0 MOpaJIbHBIM BOIPOCaM MOTYT UMETh YCIEX, TaK KaK 3TH BOIPOCHI HE
BIMSIOT Ha (DYHIAMEHTATBHOE paclpeeIeHue Giar’, i Hao6opOT — 3Ha-
YeHHe MOPAIBHOTO BOMPOCA JIErKO MepEeKPhIBACTCS (PHHAHCOBEIM ; OOHA-
pykuBaeTcss HedIPPEKTUBHOCTH IIPOTECTOB IO BOIPOCAM COIUAIBHOM
CHPaBEeIUIMBOCTH W PaCIIpeieNICHHs OJar, KOTOpsIe HOCAT CaMbIid QyHa-
MeHTanbHBI Xapaktep’. 3. HacHIbCTBEHHBIC IPOTECTHI B COYCTAHHHM C

! JleficTBUTENFHOE TTOJIOKEHHE el OCTAaeTCs HeOUeBUAHBIM, Hanpumep, B CIIIA ¢ 2015 r.
BMecTO «[laTproTHdeckoro akTa» Ha4dal JeHCTBOBaTh «AKT O CBOOOIE», OTHAKO HMEIOTCS
OCHOBAHMS IIONTaTh, YTO NPAKTHKA MAcCCOBOI CIEKKH He OblIa IpekpaiieHa, a obpera
HHyl0 (GOpMy Ha HOBOW IIpaBOBOIl OCHOBE M Ha OCHOBE CroBOpa CHEHCIyxk0 c
TEJIEKOMMYHHUKAIIMOHHBIMU KOMITAHUSIMH.

2 Hampumep, ormena auckpuMmuHanmoHHOro 3akoHa B IOAP B xone rpaxmaHCKOro
HENOBUHOBEHMsI [ aHIM OOBACHAECTCS H3MEHEHHEM JeMorpauueckoil OOCTAaHOBKH H
HajBuratouieiicst IlepBoii MUpoBOii BOMHOMW; MOBOAOM JUIsl CBOPAUMBAHUS SJEPHON TOHKH
MIOCITYXKHMJIM HE TIPOTECTBI M JIEITENbHOCTh JIBMKEHHS CTOPOHHHUKOB Mupa ¢ 1949 r., a
Kapubckuit xpuzuc 1962 r.; BeIBOx Boiick u3 Bretnama B 1973 1. ObLT 00YyCIIOBIICH
JIEKTOPAIILHBIM MOTHBOM, HCTOIIEHHEM H JIEMOpAIU3alHel BOICK, PUCKOM IpEKpaIleHNs
¢unancupoBanus BoitHbsl Konrpeccom CIIIA (MK MpOTECTHOW aKTUBHOCTH MPHIIEICS Ha
1969-1971 rr., Tem He MeHee Ha BbIOOpax 1972 r. BHOBH moOexmaer HukcoH),
BO3MOKHOCTh HTHOPUPOBAHUS IPOTECTa TAKXKe IOATBEPIKIAET JUINTEIbHOCTD BOIHBI.

3 [Ipuuunoit orcraBku Hukcona B xome Yorepreiitckoro ckanmana 1972 r. Obutn HE
OOIIEeCTBEHHBIE MPOTECTHI, a TO, YTO HHUKCOH COBEpHIMI YrOJIOBHOE NPECTYMJICHHUE; 10
80-x rr. oakomormueckas mommtuka CIIA Hocuina OecKOH(IMKTHBIA XapakTep —
TOCYapcTBO CaMO MpPHUHSUIO 00s3aTenbcTBa 10 MOTHBAM — PAallMOHAIBHOCTH H
JKOHOMHYEeCKoW TenecoobpasHocTn. C mpuxomom Peiirana B 1981 1. pecmyOimkaHIBI
CTaJIM BBICTYIIATh IPOTUB TPeOOBaHMI SKOJIOTNYECKOTO JBIDKCHUS.

4 Boprba 3a rpaxmanckue mpaBa B CIIA 50-60-e rr.; B 1978 r. B CIIA mnpunsar
AMEpHUKaHCKHH aKT O PpEeIMTHO3HONH CBOOOJE KOPEHHBIX HApo/IOB; (HEMUHHCTHYECKOE
npwxenue; nsuxenue JIIBT — W3 AMCKpUMUHAUMKM HUKTO HE MOJIy4all HpsAMOI
9KOHOMHYECKOH BBITOIBL.

51998 r. — cBoOomHBId mTar MmunHexaxa; 2018 T. — CTpOHTENIBCTBO TelleCKola Ha
TaBaiisx.

¢ CIIA: 1932 1. — Mapm «bonycuoit Apmun», 1932 r. — [omogusiit Mmapm B Jlerpoiite;
1968 r. — Kammanus nomomu 6emqaskam Kunra (Kuar Obu1 yOUT mOcie TOro, Kak CTajio
M3BECTHO, YTO €T0 KaMIaHWs JOJDKHA OblIa oOpecTn 0e3pacoBbI XapakTep W MEperTH K
(yHIaMEeHTaNbHBIM COIMANBPHO-OKOHOMUYECKHM TpeOOBaHUsAM, T03ke youT Kennenm);
2011-2012 rr. — nBrkeHHE «3axBaTuTe Y OJUI-CTPUTY; aHTHOpYXelHbIe Map (2000 1. —
Mapm mMuwmona mMam, 2018 r. — Mapmn 3a Hamm xu3aH). BenmmkoOpuranums: 1981, 1985,
2011 rr. — MaccoBble IOTPOMBI, BBI3BAHHBIE SKOHOMHYECKHMH IPUYMHAMH, KOTOpBIE
Bcerna o¢unuanbHo orpunanmuck; 2010 1. — OecmopsiIKA CTYAEHTOB B CBS3H C
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IpaXkTaHCKUM HEIMOBUHOBEHUEM HambOolee 3QQeKTHBHBI, TaKk KaK CO3/1a-
IOT BBIHYXXIIEHHOE HOJ‘IO)KGHI/IGI, a ux 3()(OEKTUBHOCTH 3aBUCUT OT KOH-
KPETHOTO COOTHOIIEHUSA CHJI, KOTOPOE PEAKO OKa3bIBAECTCA HA CTOPOHE
HpOTeCTaz. 4. OOHapyXHBaEeTCS 3aBUCHMOCTh TOCYITaPCTBEHHOTO aIapa-
Ta OT 3JIEKTOPAILHOIO pecypca (MMIEPATHBHBIA CIIOCO0) — MPOTECTHI
HWHOT/A OKa3bIBAIACh APPEKTHBHBIMH MPH TOJIEPIKKE OOIIECTBEHHOTO
MHEHHUE, NEUCTBYS MPH ATOM TOJIBKO KOCBEHHO. 5. OTCIOAa BaKHEUITHI
MPAKTHYECKUI BBIBOA — 3P (EKTUBHOCTH MPOTECTOB OOECIEUUT MEPEeHOC
TpeOOBaHMIA, HATPABIICHHOCTH MTPOTECTOB C TOCYAapCTBa HAa camo 0OIIe-
CTBO — Ha DJIEKTOpAaT.

A.A. T'eo30esa

KOHCTUTYIHHOHHBIE OCHOBbI
HEITPO®ECCHUOHAJIBHOT'O CYJIA

[IpaBo 0OBHHSIEMOT0 B COBEPIICHUH MPECTYIDICHUS HA PACCMOTPECHUE
€ro JieJa CyJIOM C Y4acTHEeM MPUCSHKHBIX 3acesaTeliell B ciydasx, Ipeay-
CMOTPEHHBIX (heAepantbHBIM 3aKOHOM, MpemaycMoTpeno 4. 2 cr. 47 Kon-
crutyuun Poccuiickoit ®enepannu. IlepeyeHbp yromoBHBIX MPECTYILIE-
HUH, PaCCMOTPEHUE KOTOPBIX BOZMOXKHO IIPHU yYacTUU NPHUCSDKHBIX 3ace-
nateneid, ycranosiieH cT. 30 YronoBHO-IpoleccyalbHOro kogekca Poc-
cuiickoil @egepanuu.

Ocoboe MecTo 3aHMMAIOT MPECTYIUICHUS, 332 COBEpIICHHE KOTOPBIX
MPEeIyCMOTpEHA UCKIIIOYUTENbHASI Mepa HaKa3aHUs B BUJIE CMEPTHOM Ka3-
HU BIpEIb A0 €€ OTMEHBI — 32 0C000 TSDKKHE MPECTYIUICHUS TPOTHB KU3-
HU, TIPH COBEPIICHUN KOTOPHIX OOBHHAEMOMY TapaHTHUPYETCsS KOHCTHTY-

YBEJIMYCHUEM IUIATHI 3a BhIciee obpa3oanue. Opanmus: 2016, 2017, 2018 rr. — mpoTect
HPOTHB TpeX pe)OpM Y)KECTOUCHUSI TPYLOBOTO 3aKOHOJATEbCTBA.

OrtuM MeronoM o0bscHiIeTcS 3(dekTHBHOCT, pabodero IBMKEHHS M HEKOTOPBIX

okoHOMHUYeckuX TpeboBanwmii, Hampumep: CIIA 1902 r. — IleHcmibBaHCKas CcTadka
ropusikoB; @pannus — Kpacuerit mait 1968 1., 1995 r. — mporecTsl IPOTUB MTEHCHOHHOU
pedopmsbl, 2018-2019 rT. — ABMKEHHUE «OKENTHIX XWIeToB»; 1990 r. — mpoTecThl NPOTHB
O/l LIEBOro Hajiora B BenukoOpuTaHuu.
? JlelCTBEHHOCTh HEKOTOPBIX AKLMIi CHUIBHO IPEYBEINUCHA: IPAXAAHCKOE HEIIOBHHOBEHIE
laagn B Maanu B Havane 1920-x u 30-X IT. BONPEKH PacX0KeM MHEHHIO MPAKTHYECKU
0Ka3aJIoCh 0e3pe3yJbTATHBIM M HaMEPeBaloCh B O0OOMX CIydasX BBUIMTHCS B «KPOBaBYIO
OoitHIo». HemmoBuHOBeHne KuHra Takke He Beeraa ObLI0 3 GEKTHBHO, @ HMEJIO YCIIEX TaM,
TJie JUTsl 9TOTO CKJIAIbIBAIUCh SKOHOMUYECKUE MPE/ITOCHIIKH.
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LIMOHHOE MPaBO Ha PACCMOTPEHHUE €TI0 JIeNa CYAO0M C y4acTHEM MPUCSKHBIX
3acenarenei (4. 2 ct. 20 Konctutyuuu Poccuiickoit deneparun).

O OonpmIOM BHUMAaHUU K IpaBy OOBHHSIEMOIO Ha PaCCMOTPEHHE €T0
Jefia CyJOM MPUCSKHBIX B MPEAYCMOTPEHHBIX 3aKOHOM CIy4asiX CBHUIE-
TENLCTBYET TOT (DAKT, UTO OHO HE MOUICKUT OTPAHUUICHUIO JaXKe B YCIIO-
BUSIX YPE3BBIYAMHOrO MONOKEHUS B COOTBETCTBUHU C 4. 3 cT. 56 Koncru-
Tyuuu Poccuiickoit @enepauu.

B nacrosmiee BpeMst CyieOHBIME CHCTEMaMH OONBIIEH YacTH Pa3BHUTHIX
JIEMOKPAaTHYECKUX TOCYJAPCTB IIMPOKO MIPUMEHSETCS MHCTUTYT MPUCSIKHBIX
3acenareneid. CTaHOBJIEHME NAHHOTO HMHCTUTYTa MOMKHO IIPOCIEAUTh Ha
MIpUMEPE Pa3BUTHS PA3IMYHBIX CHCTEM IPaBa, KAK OCHOBHBIX — aHIJIOCAaK-
COHCKOM ¥ pOMaHO-T€PMaHCKOM, TaK U psi/ia MHBIX JOMOJHUTENbHBIX CUCTEM
npasa. [Ipu 3TOM HEOOXOMMMOCTH NAHHOTO HWHCTUTYTa OBLIa HACTOIBKO
0YEBHUIHA, YTO MPaBO I'PaXKIaHWHA HAa PACCMOTPEHHE €ro Jieyia CyJI0M C yda-
CTHEM NPUCSHKHBIX 3acefaTesied 3aKperuisuIoch B caMbIX INIABHBIX JOKYMEH-
Tax JIEMOKpPATUUECKHUX TOCYIapPCTB — KOHCTUTYLIHSIX.

[IpaBo Ha yyacTue B OTNpaBICHUU NPABOCYIUS SIBISETCS HE CTOJIBKO
CyOBEKTHBHBIM TPAaBOM, BXOISIIAM B CHCTEMY IMONUTHICCKUX IIPaB U
cBO0OM, CKONBKO OCHOBOIOJNATAIOIINAM IPHHIIAIIOM B3aHMOOTHOIICHUH
MEXIy JEMOKPATHUECKUM rOCyIapcTBOM U €ro rpakaaHaMu

He ymanss aBTopuTeTa M JISTHTUMHOCTH NPUHUMAEeMbIX PELICHUN
npoecCHOHaNBPHBIME FOPUCTAMHE, IPOMICANINMHA CIICIHATBHYIO TpOIle-
Iypy Ha JOIMYCK K OCYIIECTBICHUIO PO()ECCHOHATBHON NESITENIEHOCTH, —
CYIObsIMA (peepanbHBIX CYIOB OOMIeH IOPUCIUKIINH, MPaBOBas MEICTH
MIpUIILIIa K BBIBOLY, YTO HanOoliee BaXKHBIN BOIIPOC YTOIOBHOTO MPABOCY-
I¥si O BUHOBHOCTH IOJICYJMMOTO CIEIYeT pa3penarb OObIIHBIM TPaK/ia-
HaM, OCHOBBIBAsICh Ha KH3HEHHOM OITBITE, MHTYHIINN, COOCTBEHHOM MHU-
POBO33PEHHUH U T.II.

Takoe moHMMaHHE MPEUIOKEHHOIO0 K PacCMOTPEHUIO BOIIpOca O BH-
HOBHOCTH IMOJCYANMOr0 Bcerna OyZeT HOCHTh CYOBEKTUBHBIN XapakTep,
HO, B TO € BpeMs, 3TO OyAeT CIocOoOCTBOBATH MOHUMAHUIO YETIOBEUE-
CKOHM mpUpObl — OTHOLIEHMSI TOACYAUMOr0 K COBEPIIEHHOMY IPECTYII-
JICHUI0, €r0 MOTHBOB, BBIOOpa croco0a COBEpIICHHS IMPECTYIUICHHS,
HaJMYUIO U OLEHKHU COMYTCTBYIOIMX CMATYAIOMIUX U OTATYAIOIUX BUHY
MOJICYINMOT'O OOCTOSI TEIBCTB.

Ananu3 AeiiCTBYIOILIETro 3aKOHOAATEIbCTBA O PACCMOTPEHHUH YTOJOBHBIX
JeN ¢ yyacTheM npucsbkHbIX 3acenateneit (Koncruryimsa Poccuiickoit ®e-
Jiepaiuy, YTOIOBHO-IpoLeccyalibHbIl Koaeke Poccuiickoit Denepanum,
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®Oenepanpblit 3akoH 0T 20.08.2004 Ne 113-D3 «O npHCSHKHBIX 3acenaTeNsax
(benepanbHBIX CYI0B 00IICH roprcanKIK B Poccuiickort deneparumy) mos-
BOJISIET CIIENIaTh BBIBOJ O TOM, YTO €r0 IMOJIOXKEHHS pa3paboTaHbl TS peliie-
HUS BOKHEUITIeH 3a/1a91 — HE JIOMYCTUTh OCYKICHHSI HEBHHOBHOTO.

Ha cerogusimHuii 1eHb y4acTue HEMPO(PECCHOHAIBHBIX CyaeH B OCY-
MIECTBJICHUH TPABOCYIUS SIBIISETCS MOKAa3aTeleM BOCIPUATHS TOCyAap-
CTBOM JIECMOKPATHUYECKUX TEHICHIIUH pa3BHTHS MHPOBOTO COOOIIECTBA,
TTOCKOJIEKY KOHCTUTYIIMOHHO 3aKpEIISeTCs] BO3MOXKHOCTh KaXKJI0T0 IIpe-
TEHJI0OBaTh Ha CyJleOHOE pa30OHpaTEeNLCTBO €ro JIeNa ¢ yJ4acTHEM PaBHBIX
cebe rpakaaH.

FO.B. Qunumonos

ITPABOTBOPYECTBO U CYJAEBHAS BJIACTD
B MEXAHHM3ME PA3JIEJIEHUSA BJIACTEH

[Tox mpaBOTBOPYECTBOM MPUHSITO TMOHUMATh JEATEIHLHOCTH OPraHOB
MyOJTMYHON BJIACTH M JOJDKHOCTHBIX JIMIL IO U3JaHUI0, N3MEHEHHIO U OT-
MEHE IPABOBBIX HOPM, COASPKAIINX BIACTHBIE MPEANUCAHUS, 3aKPEILI-
€MbIX B HOPMAaTUBHBIX MPaBOBBIX akTaX. [Ipennoceuikoil s npaBOTBOP-
YecTBa BBICTYIAIOT OOBEKTHBHO CIIOKUBIIHECS COIMANIbHBIC, MOJUTHYC-
CKH€ M DKOHOMHYCCKHE MHTEPECHI, 00YCIIOBIHBAIOIINE TOCYIaPCTBEHHO-
BJIACTHYIO TIOTPEOHOCTh B TMPABOBOM YPETYJIHPOBAHHWH OOIIECCTBEHHBIX
OTHOIIICHHUH.

B »Toi1 cBs3M TTPaBOTBOPYECTBO MPEJCTABIIAET COOOH CIIOKHOCOCTAB-
HYIO JESTEeNbHOCTD, CKIAAbIBAIONIYIOCS U3 B3aUMOCBSA3aHHBIX ACUCTBUN U
pelIeHUI yIpaBOMOYEHHBIX CYOBEKTOB. JlaHHBIN MpoIecc BKIIOYAET BhI-
sIBJICHUE HEOOXOJWMOCTH B TIPUHSATHH TE€X WM HWHBIX MPABOBBIX HOPM,
YSCHEHUE KOHIIEMIHH HOPMOTBOPYECKOM HIEH, IMOCIEAYIOIIEe €€ CH-
CTeMHOE 0000IIIeHNE, BEIPAOOTKY pPEIIeHHs IO MOATOTOBKE MPOEKTa Mpa-
BOBOI'0 aKTa, PaKTHYECKUE ACHCTBUSA MO pa3paboTKe 3aKOHOMPOCSKTa HIIH
MPOEKTa HHOT'O MPABOBOT'O aKTa, COrJIACOBAHUE TEKCTa C 3aHMHTEPECOBAH-
HBIMH CYOBEKTaMH, BO3MOXKHOE MpeIBapUTEIbHOE OOMIECTBEHHOE 00-
CYyXJCHUE, BHECCHUE MPOEKTA B MTPABOTBOPUYECKUN OpPraH, €ro NepBUYHOE
M OKOHYATeJIbHOE OOCYXKICHUE, BHECEHUE TIONPABOK, COTVIACOBAHUE WIIH
ooOpeHHe, PUHATHE MTPABOBOIO aKTa B OKOHUYATEIILHOM BHJIC M BBEJC-
HHUE €ro B IOpUAMYecKyro cuiy. llocnenyroiiee HCnoabp30BaHUE MPUHS-
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THIX IOPUAWYECKUX HOPM IOPOXKIAeT MPaKTHUYECKOE IPaBONpPUMEHEHHE
WJIM IPaBOIPUMEHHUTEIBHYIO AEATEIbHOCTD, BKIIOYasl IPaBOCYAUE.

Jlpyrasi BEeTBb €QUHOW TOCYIApCTBEHHOH BIACTH — CyIcOHAs BIACTh —
TIPETBOPSICT (PYHKIIHIO, HATIPABJICHHYIO HA JOCTIDKEHHUE KOHCTHTYIIMOHHOCTH,
3aKOHHOCTH W MPaBOMNOPSIKA MYTEM pa3pellieHHs] BO3HUKAIOIMX CIIOPOB,
COLMANFHBIX KOH(MIIMKTOB TSI OXPAHbI M 3aIllUTHI TIPaB, CBOOOI M 3aKOHHBIX
HMHTEPECOB IMIHOCTH M HHBIX CYOBEKTOB OOIIECTBEHHBIX OTHOMICHHH.

B KOHCTHTYIIMOHHOM MEXaHWM3ME pa3/eleHrs BIacTei cyneOHasi BETBb
MpU3BaHa YpaBHOBEIIMBATh 3aKOHOAATEIbHYIO U UCIIOIHUTENBHYIO BIIACTH,
CEPKUBATh UX OT HEMPAaBOMEPHBIX PEILECHUH U NEUCTBUH, YTO MO3BOJSET
00€eCIIeunTh BEPXOBEHCTBO IpaBa, IIOCTPOCHHE IPAaBOBOTO TOCYIApcTBa U
rpakaaHckoro obmrecta. [Ipy OTIpaBIeHNH MPaBOCYIHS CYIBI OOSI3aHBI
MIPUMEHSTh 3aKOHBl U WHBIE HOPMATHBHBIE aKTbl, IPUHSTHIE TPABOTBOPYE-
CKUMHU OpraHaMH B IIpe/eNaX YCTAHOBJIEHHOW Uil HUX KommeTeHIMu. Cy-
neOHast BIACTh HE MOIMEHSET ACSTEIHHOCTD IMTPABOTBOPYECKIX OPraHOB U HE
CO37Ia€T CaMOCTOATENBbHO HOPMBI NpaBa. Ee Ha3HaueHue COCTOUT B OLIEHKE C
TOYKH 3pEHMs 3aKOHA YKU3HECHHOro (pakTa, NeHCTBUS, IMOBEICHNS U T.II. Ta-
Kasl IOpHIIecKast KBaTMUKanus TpeOyeTcs IpH COBEPIICHUH YTOIOBHOTI'O
MIPECTYIUIEHNS WM aIMUHUCTPATUBHOTO MPOCTYIKA, BOSHUKHOBEHUH CIIOpa
0 KOMITETEHIIMH MEX/y OpraHaMH ITyOJITYHOHN BJIACTH, MPOBEPKE 3aKOHA HA
KOHCTUTYLIMOHHOCTb MJIM MIPABOBOI'O aKTa Ha €ro COOTBETCTBHE C HOPMATHB-
HBIM aKTOM, UMEIOIIIM OONBIIYIO IOpHIndIecKyro crmty. [1o cBoelt mprpome
mpaBoCyAne 00pa3yeT MpaBOIMPHUMEHUTEIBHYIO ICITENBHOCTD, TAE TIaBHYO
POJIb UTPAET WHTEPIPETaLsl UM WCTOIKOBAaHUE CYIOM B JIMLIE CyIbH HC-
TMOJTB3YEMBIX HOPM HCXOJIS U3 pa3penIaeMoi B paMKax CyIeOHOro Jiena KOH-
KpPETHON MPaBOBOW CUTYaIlWH.

Tonbko MomoOHEIM 00pa3oM ycTaHaBIHMBaeTCs (HYHKIMOHAIBHEIN Oa-
JaHC MEXIY 3aKOHOJATEIHHOH, UCTIONMHUTENFHON U CyIeOHOM BIacTIMHU
KaK 000COOJICHHBIMH BETBSIMU €IITHON TOCYAapCTBEHHOM BiacTH. CaM xe
XapakTep B3aUMOICHUCTBUS MEXKIY BETBSIMH TOCYIapCTBEHHOW BIIACTU
Jonyckaer ycraHoBieHHyl0 Koucturyuueir PP cxemy oTHOLIeHHH, B
9aCTHOCTH ITIPAMEHEHHE CyNeOHOr0 KOHTPOJS 332 MPAaBOBHIMH AKTaMH,
M3/1aBa€MbIMU OpraHaMH 3aKOHOJATEIbHOM M HUCIOJHUTENbHOH BIACTH,
WHBIMHA OpraHaMH ITyOJIHYHOH BJIACTH, HO HE OOpAaTHBIA KOHTPONIb C UX
CTOPOHEI 3a CcyneOHOH BiacThio. B mMpaBoBOM TocymapcTBe TaKHWe B3ad-
MOOTHOIIEHHUS SABJISIIOTCSI HEOTHEMJIIEMBIM AJIEMEHTOM MEXaHU3Ma pasze-
JICHUS BIIACTEH 110 00ECIICUCHHIO SIIMHCTBA U COTJIACOBAHHOCTH TOCyIap-
CTBEHHOH BJIACTH.
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OPUHAHCOBOE ITPABO

C.C. Ky3neyos

EJUHBIA HAJIOTOBBIN IIJIATEX
®U3UYECKOI'O JIMIIA

OenepanbHbiM 3aK0HOM OT 29.07.2018 Ne 232-®3' HK P® 6511 Jo-
HoNHeH cT. 45! «EWMHBIA HATOTOBBIH TUTATE)X (PH3UIESCKOTO JTUIAY, BCTY-
nuBuiei B cuty ¢ 01.01.2019 1.

EnWHBIM HaOrOBBIM TUTATEKOM (DHU3NYECKOrO JIMIA MPU3HAKOTCS Jie-
HEXHBIE CpPENICTBA, JOOPOBOJILHO MEpEeUYHCIsieMbIe B OIOKETHYIO CHCTe-
My Poccuiickoii @eaepaniun Ha COOTBETCTBYIOIIUN cueT DenepanbHOro
Ka3HAYCHCTBa HAJIOTOIUIATEIBIIMKOM — (DU3NYECKAM JIMIIOM B CYET HC-
MTOJTHEHHST OOSI3aHHOCTH IO YIJIaTe TPEX HAJIOroB: TPAHCIOPTHOIO, 3€-
MENBHOTO W (WJIW) HajJora Ha WUMYNIeCTBO (DHM3MUYCCKUX JIHI (nanee —
WMYIIECTBCHHBIC HAJIOTH).

WNHTepecHO, 9TO MEpBOHAYAIBHO B 3aKOHOMPOEKTE 3TOT TLIATEX
Ha3bIBAJICS «CTICIIMAIIBHBIE aBAHCOBBIC B3HOCED) U HE COJIEPIKall ITepeueHb
HAJIOTOB, IT0 KOTOPBIM OH yIUTaunBaercs. Ho mo pe3ynbTaTam 3KCIEepTU3HI
3aKOHOIPOEKTa OBLIO OTMEYEHO, YTO HA3BaHUE «CICIHAIbHBIC aBaHCO-
BBI€ B3HOCBI» HE COBCEM yAadHOE, TOCKOIBKY aBAaHC Y MHOTHX aCCOIIMH-
pyercs ¢ 9eM-TO 00s3aTENBHBIM . Kpome Toro, mHCTHTYT aBaHCOBOTO
B3HOCAa MOXKHO OBLIO PaclpOCTPaHHUTh W Ha HAJOT Ha JOXONbI (hH3mue-
CKHX JIMII, 9TO JUISI TIOPSAKA MCYHUCICHUS W B3WMMAaHMs TOr0 Hajora He
OUYCHB MTPUEMIIEMO .

Henw3s HE cormacuThes ¢ 3aKm0YeHreM KoMuTeTa [ ocyaapcTBeHHOM
JYMBI 1O OIOJDKETY M HAJoraM IT0 3aKOHOMPOEKTY, KOTOPBIH OTMETHI,
YTO HE COBCEM IOHSATHA IIeNIb MOSIBIICHUS 0CO00ro crocoda T00pOBOIIb-

' O BHecennn n3MeHenuit B 4acTh nepByto Hanorosoro xoxnekca Poccuiickoit denepaunu
B CBSI3M C COBEPUICHCTBOBAHHEM HAJIOTOBOTO aJMHHHUCTpUpoBaHus: denepanbHblid 3aKOH
o1 29.07.2018 Ne 232-03 // Cobpanue 3akonogatenscrea PO 2018. Ne 31. Cr. 4821.

2 Bponckas JI. JIoOpoBonbHasi yIjiata MMYIIECTBEHHBIX HAJIOTOB TpakKJaHAMH W HHBIE
HOBILECTBAa agMHUHUCTpUpoBaHus // [lpaktudeckuii Oyxrantepckuii yder. Odunuansasie
MaTepuaisl 1 komMmeHTapun. 2018. Ne 9. C. 36.

3 Tam xe. C. 37.
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HOU yIUTaTBI HAJIOTOB (PM3UIECKIMH JIUIIAMH, Ha PEIICHUE KaKUX IIPAKTH-
9eCKUX MpoOJIeM OH HAIpaBJIEH M ITOYEMY ITH BOIPOCH HE MOTYT OBITH
pelIeHbl ¢ TOMOLIBIO JeHCTBYIOMIKX MPaBOBBIX HOpM (Hanpumep, HK PO
MPEAYCMOTPEH MHCTUTYT 3a4eTa W3JHIIHE YIUIAUeHHBIX Hajora, coopa,
CTPaxOBEIX B3HOCOB, meHel, mTpada (ct. 78 HK P®D), B ToM uncne ux
3a4yeTa B CUET MPEeACTOSIUX MIIaTexen HanoronnaTeanHKa)l.

[Ipexne Bcero MCIONB30BAaHUE E€IMHOTO HAJOTOBOrO IJIaTeXa MpH-
3BaHO 3HAYHTEIFHO COKPAaTHTh BpeMs, 3aTpauydBacMoe Ha OpOpMIICHHE
TUTATEKHBIX JOKYMEHTOB, a8 Takke MHHUMH3HUPOBATH OMIMOKH TPaKaaH
IIPU 3a110JIHEHUH HECKOIbKUX IIaTexKEK .

Kpome Toro, manubIil BUJ IUIaTeXa JOJDKEH OOCCIICUNTh UCTIONHEHHE
HAJIOTOBOW OOS3aHHOCTH (PH3MUYECKOTO JINIA CBOEBPEMEHHO M B MOJTHOM
0o0beMe, TTOCKONIBKY TO3BOIISIET «KOMUTH» cpeactBa. [locie mepexona Ha
KaJIJaCTPOBYIO CTOMMOCTD JUIsl pacyera 3eMeJbHOr0 Hajlora M Hajora Ha
UMYIIECTBO (PU3UICCKHX JIUI 3HAYUTEIHHO BRIPOCIA CyMMBI 3TOTO HAJO-
ra, 9TO B HEKOTOPBIX CIyYasx (hPU3MIECKUE JHIA AOMYCKAIH IPOCPOUKH
mJaTeXxa B CUJy OTCYTCTBUS Y HUX COOTBETCTBYIOUIMX CPEICTB Ha NaTy
YIUIaThl HaJlora, IOCKOJIbKY HAJIOrOBOE YBEJAOMIIEHUE MPUXOIUT 3a TPU-
LaTh JHEW 0 JAaThl HACTYIUIEHUS CpoKa YIJIaThl, KOTOPbI HE Bceraa co-
OJroTaeTcsl HAIOTOBBIMU OpraHaMU, BBUAY YETO JaKe MPHUILIOCh YCTaHO-
BUTBH BO3MOKHOCTB JIISI CyOBEKTOB MPOIATH CPOKU YIUTATHI HAJIOTOB IS
(U3HYECKUX JIWII, B TEUYCHUE KOTOPBIX HE HAUHCILIIOTCS TeH! (cM. 1. 4.1
cr. 75 HK PO)’.

OCOOEHHOCTBIO €IMHOTO HAJIOTOBOTO IUIATEXKA SIBIACTCS HE TOIBKO
BO3MOXKHOCTH €T'0 YIUIATHI TONBKO (PU3UIECKUM JIUIIOM U TOJIBKO B OTHO-
LIEHUU TPeX UMYLIECTBEHHBIX HAJIIOTOB, HO U TO, YTO MOCTYIIJICHUS OT €ro
VILIATHl HE WACHTHQOUITUPYIOTCS M0 KOHKPETHOMY HAJOTY W HE IpH3Ha-
FOTCS U3JIMILIHE YIJIAYeHHBIMA CYMMaMH HaJIOTOB.

AHaIOrMYHO 00UIeMYy TMOPSAAKY YIDIATHI HAJIOTOB, yIUIaTa CIIMHOTO
HAJIOTOBOT'O TINIATEXa MOXET OBITh IMPOM3BEICHA 338 HAJOTOILIATEIBIIKA

! 3axmoucHue o npoekty DenepanpHoro 3akoHa Ne 346805-7 «O BHECEHUN U3MECHEHUH B
Hanorossiii kopekc Poccuiickoit denepanuu B CBA3U C COBEPLUIEHCTBOBAHUEM HAJIOTOBOIO
aIMHHUACTPUPOBaHHS», BHeceHHOMY [IpaBurenbctBom Poccmiickoit ®enepanun (mepBoe
yrenne). URL: https://sozd.duma.gov.ru/bill/346805-7 (nara obpamenus: 18.01.2019).
2 3060Ba E.IL JleTHuii MaKeT HAIOTOBBIX MOTIPaBOK // AKTyalbHBIE BOIPOCH! OyXranrtep-
CKOro yuera 1 Hanoroobmoxenus. 2018. Ne 9. C. 13.

O030p JeTHUX H3MEHEHWi, 3aTparuBaronux (uckaipHeie Bompocsl // Hamorm. 2018.
Ne 16. C. 4.
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WHBIM JIMIIOM, KOTOpPOE HE BIpaBe TpeOOBaTh BO3BpaTa M3 OOHKETHOM
CHUCTEMBI YIUTAYEHHOTO 3a HAJOTOIUIATENBbIINKA €IUHOTO HaJOrOBOTO
IIaTexa.

HMeeT 0cOOEHHOCTH M TIPOIIEIypa 3aueTa CyMMBI €THHOTO HaJIOTOBO-
ro matexa. 3a4eT OCYIIECTBIISIETCS HAIOTOBBIM OPraHOM CaMOCTOSITEIb-
HO T10 JIByM HAIIPaBJICHUSIM B CUET:

1) mpeacTosIuX MIaTeKeH HaIoromIaTeNbIIuKa — PU3HMUSCKOro JINIA
10 UMYIIIECTBEHHBIM Hajoram (B YCTaHOBJIEHHBIE CPOKH YIUIATHI TAKUX
HajoroB (mocie 01 nexabps);

2) yrmiatel HEJOUMKH (HE TI03/IHEE JIECATH JTHEW CO JHS MOCTYIIICHUS
€IMHOTO HAJOTOBOI'0 TUTaTeXa (PU3NIECKOTo JIUIa B OIO/DKETHYIO CHCTe-
My Ha COOTBETCTBYIOIUU CUET Ka3HAUYEWCTBA) T10:

— UMYIIECTBEHHBIM HAJIOTaM;

— 3QJIOJDKEHHOCTH TIO TICHSIM, HAYHACICHHBIM HAa HMMYIIECTBEHHBIC
HaJIOTH;

— 3aJIOJDKEHHOCTH IO TMPOICHTaM B pPaMKaX IMPEIOCTaBICHHOW OT-
CPOYKH U PACCPOUYKH.

CHauana OCYHIECTBIIIETCS ITOCIEIOBATEIbHO, HAYMHAS C MEHBIIEH
CYMMBI, 3a4eT HEAOMMKH (PHU3UUIECKOrO JIMIIA TT0 UMYIICCTBEHHBIM HaJlo-
ram u (WIn) 3aJI0JKEHHOCTH MO COOTBETCTBYIOIIUM TICHSIM, TPOIIEHTAM.
3aTeM Mo UMYIIECTBEHHBIM HAJIOTaM HAYMHAS C MEHBIIEH CYMMBI.

JlomomauTEeIbHONM TapaHTHEW MpaB HAJOTOIUIATSNBIINKOB (hHU3HUe-
CKHX JIWII SIBJISIETCSI 3alpeT 3adeTa 3a CUeT eIMHOTO HAJIOTOBOTO TLIATEka
3aJI0JDKEHHOCTH IO YIUTaTe HAJOroB, IEHEW, MmTpadoB, BO3MOXKHOCTh
MIPUHYIUTENHHOTO B3BICKAHHS KOTOPHIX yTpadeHa. bomee Toro, ¢
01.01.2019 roma ct. 52 HK P® nmomomuena m. 2.1, corimacHO KOTOpOMY
repepacyer CyMM paHee WCYHCICHHBIX HAJIOTOB — TPAHCIIOPTHOTO, 3€-
MEJBHOTO W HAJOra Ha UMYIIECTBO (PH3HUECKUX JIMI[ — OCYIIECTBIISIETCS
He 0Ooyiee YeM 3a TPH HAJOTOBBIX MEpHo/a, MPEANICCTBYIONINX KaJleHaap-
HOMY TOJy HalpaBJIEHUS HAJOTOBOTO YBEIOMIICHHUS B CBSI3U C TIepepac-
yetoM. [lepepacueT He OCyIIeCTBISETCS, €CIIA BICUET YBEIUUCHHUE paHEe
YIUTAY€HHBIX CYMM YKa3aHHBIX HAJIOTOB.

Hanoroselii oprad 00s13aH COOOIUTEL HATOTOIIATENBIIMKY — (hHU3HYe-
CKOMY JIAITY O TIPUHSATOM PEUICHUH O 3a4eT€ CyMMBI €IMHOTO HAJIOTOBOTO
miaTexa (QU3MIECKOro JINIA B TCUYCHHUE TIATH THEH CO JHSI €ro MPHHATHSL.

Hanorommatenbnik — (GHU3WYECKOe JUI0 MMEET MpaBO Ha BO3BPAT
€IMHOTO HAJIOTOBOT'0 TIaTeXa (PU3NIECKOro JIUIA, 0 KOTOPOMY HaJIoro-
BBIM OpPraHOM HE TPHUHATO pElIeHHe O 3adeTe. Bo3BpaT B mpesenax
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OocTaTKa OCYIIECTBIISIETCS HAJIOTOBBIM OPraHOM IIO 3asIBICHHIO HAJIOTO-
MJIaTeabINIKa — (PU3NIECKOro JIMIA HA OCHOBAHHH PELICHHS HAJIOrOBOTO
opraHa B T€UEHHWE OJHOTO MECSIA CO JHS MONYICHHS TAKOTO 3asBIICHUS.
Pemrenne o Bo3Bpate (00 OTKa3e B OCYIICCTBICHUH BO3BpaTa) MpUHUMA-
€TCS HAJOrOBBIM OPraHOM B TE€UYEHHUE NECATH AHEH CO JHA MOMYyYECHUS
COOTBETCTBYIOIIETO 3aABJICHUS U MOJICKHUT HAIPABICHUIO HAJIOTOBBIM
OpraHoM B TE€pPPUTOpPUANIbHBIA OpraH denepadbHOro Ka3HayehcTBa AJIA
OCYILIECTBIICHUS BO3BpaTa B COOTBETCTBUH C OOJDKETHBIM 3aKOHOIATEIb-
ctBoM Poccutickoii ®@enepanmu. Hamoroselii opran 00s3aH COOOIIHUTH
HAJIOTOTUIATENIBIIUKY — (PU3NYECKOMY JIUIY O TMPUHATOM pEIICHHH B Te-
YEHHWE MATH JHEH CO JTHS MPUHATHUS TaKOro pemeHus. B cnydae Hapyie-
HHS CPOKa BO3BpaTa HAJIOTOBBIM OPraHOM HA CyMMY OCTaTKa JEHEXKHBIX
CpPEACTB, KOTOpasi HE BO3BpAIEHA, HAUHUCIISIIOTCA MPOLIEHTHI 32 Ka)AbIA
KaJeHJapHbIA IEHb HAPYIICHUS CPOKA BO3BpATa MO YUETHOW CTAaBKE.

TakuMm o00pa3oM, clieyeT TMOJOKHTEIBHO OICHUTHh HOBBIH CITOCO0
JOOPOBOJIBLHOMN YIUIATHI HANOTOB (DH3MYECCKUMU JIUI[AMA B (POpME SITUHO-
IO HAJIOTOBOI'O IIJIaTeXka.

J.E. Kowenv

JE®OPMANIUA NTOKTPUHAJIBHBIX
®UHAHCOBO-IIPABOBBIX KATEIOPUM
B COBPEMEHHOM 3AKOHOJATEJIbCTBE

Hayka ¢rHaHCOBOTO TIpaBa TpaauIIMOHHO OITHUPAETCS Ha U3BECTHBIN KPYT
0a3UCHBIX (PMHAHCOBO-ITPABOBBIX KATEropHid, (hOPMHUPOBAHKE OIPEICIICHUS
W COJCP)KaHUSA KOTOPBIX MPOHCXOMIHIIO B COBETCKUH TEpPHON, a HaydHas
aJanTalysa K HoBOW (PMHAHCOBO-TIPaBOBOM JOKTpHHE — B 1990-¢ rT. MHOTHE
13 HanboJiee 3HAUMMBIX KaTETOPHA, TAIONINX HAUMEHOBAHUE OTICILHBIM
(hMHAHCOBO-TIPABOBBIM HHCTHUTYTAM, PACCMATPUBAIOTCSA YIEOHBIM KYPCOM
(hMHAHCOBOT'0 MPaBa, IO CYTH, B HEM3MEHHOM 32 IOCIICTHUE JACCATHIICTHS
BHJIE U TIEPEXOST B TAKOM «3aKOHCEPBHPOBAHHOMY» COCTOSIHHH M3 ydeO-
HUKa B y4yeOHUK. [IpH 3TOM OTpakeHHe MHOTHX W3 IMOHATHH B 3aKOHOJA-
TENbCTBE JIHOO MPSIMO HE CTHIKYETCS ¢ TOKTPHHAIBHBIM MOIXOJ0M K HX
OIpeeNeHno, JTHO0 TpeOyeT KOHKPETH3AIIMH BBHIY HEOMPEICIICHHOCTH
MO3UIMK 3aKoHOoJaTenss. Bee 3To ycyryomser mpobiieMy OTOPBaHHOCTH
(hMHAHCOBOT'0 3aKOHOMATENILCTBA OT (DMHAHCOBO-TIPABOBOW HAYKH, XOTS,
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[0 HAaIIeMy MHEHHIO, HMCHHO HAIMYNE CHCTEMO0O0Opa3yromux (HHHAHCO-
BO-TIPAaBOBEIX TIOHSTHH SIBISETCS IEMEHTHPYIOIICH OCHOBOW ais op-
MaJIEHOTO COXpaHEHUs eINHCTBA (PHMHAHCOBOTO MPaBa KakK OTPACIH, OIH-
paromieiicss Ha MUPOKOe MHOroo0pasue HOPMATHBHO-TIPABOBBIX aKTOB,
PETYNHPYIOMUX Pa3HOPOAHEIE chepbl MyOMmuHBIX (HHAHCOB. Paccmor-
pUM JBa MpUMepa, Ha Hall B3I, B MOJHOM Mepe WIUIIOCTPUPYIOLIUX
c(hOopMyITHUPOBAHHBIN TE3NC.

OnmanM U3 crapedmux (pUHAHCOBO-TIPABOBBIX HHCTHUTYTOB TPaIUIIH-
OHHO TIPHU3HAETCS TOCYIApCTBEHHBIH W MYHHIUIAIBHBIA KpenuT. AGco-
JMIOTHOE OONBIIMHCTBO aBTOPOB ONPENEIIIOT €ro KaK COBOKYITHOCTH
HOPM, PETyIUPYIOMNX KPESAUTHBIE OTHOMICHUS C YYACTHEM ITyOIMIHO-
MpaBOBEIX oOpazoBanuii. [Ipu ATOM M3MEHEHNUs B OIOKETHOM 3aKOHO/IA-
TenbcTBE 3a nocineauue 20 JeT NOBIEKIN YTOUHEHHE TIepeuHs yKa3aHHBIX
OTHOIICHUH 3a cYeT pacmupeHus GopM ITyOINIHOrO0 KpemuTa — B YacT-
HOCTH, C TIOSIBIICHHEM OIOKETHBIX KPEAUTOB B 000COOJICHNEM BHEITHHX
JONTOBBIX TpeOoBaHMiA. KpoMe TOro, CyIecTBeHHOE BIHSHUE HA COBpE-
MEHHOE COJACpKaHWe HWHCTHTYTa OKa3alla TpaHCpopMarus Ha3HAUCHUS
roCyJapCTBEHHOI0 KPEAUTa MO CPaBHEHHUIO C COBETCKUM MEPUOIOM: U3
0co00ro BHIa TOXOAOB OIOIKETa OHO CBEIOCH K (PMHAHCHPOBAHUIO Je-
¢unmTa Or0/KETa U MOTAICHUIO TONTOBBIX 00s13aTeNbCTB. B urore broa-
JKETHBIH Koneke PD' He COepKHT MOHATHS TOCYIapPCTBEHHOTO W MyHH-
[UIaJBHOTO KpPEInTa, TaK K€, KaK W CHCTEMHOr0 00OCOOJCHUS HOPM
JAaHHOTO MPAaBOBOTO MHCTUTYTA: KIIOUEBBIM Pa3/eioM 37ECh SBISETCS
pazmen IV «CoOamaHCHpOBAaHHOCTh OIOKETOBY, BKIIFOYAIONIMA TAaKKe
«HEeTPO(MITBHBICY TIIAaBBI 0 MEXKOIOKETHBIX TpaHchepTax u OIKeTax
BHEOIOKETHBIX (poHIOB. [Ipr 3TOM B KadecTBe IEHTPAIBEHOTO ITOHSTHS,
OTPENAEISIIOIEr0 CYIIHOCTh MHCTUTYTA, 3aKOHOJATENIEeM HCIIONb3yeTCs
KaTeropus «rocylapCTBEHHbI M MyHMLMIAIbHBIA NOAT», SBISIOLIASCS
MPOM3BOIHBIM OT KPEIUTa, U, COOTBETCTBEHHO, MIMEHHO TaK Ha3BaHa IJja-
Ba Kozekca, mpu3BaHHas CTaTh OCHOBHOM B IENISAX periaMEeHTAINH ITyO0-
JUYHOTO Kpenuta. PopMbl rocylapcTBEHHOIO M MYHMIIMIIAIBHOTO Kpe-
muTa onpeneneHsl B bK depe3 BuIbI 3aMMCTBOBaHHN W TONTOBBIX 00s13a-
TENbCTB, MPH 3TOM KPOME 3aMMCTBOBAHHUN rOCYIapCTBEHHBIH U MyHUIIHU-
MANBHBIA JTONT (POPMUPYIOT TaKke 00s3aTENbCTBA IO TOCYIapCTBEHHBIM
W MyHULUNAIBHBIM rapaHTusM. HecucTeMHOCTh MOAX0/a 3aKOHOIATENs

! Bromxkernpiii komeke Poccuiickori ®@enepanuu ot 31.07.1998 Ne 145-®3 // Cobpanue
3akoHogarenscrea PO, 1998. Ne 31. Cr. 3823.
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B (OPMHUpPOBAHUH TPYIIIHPOBOK HOPM O IMyOnmuHOM Kpemute B BK me-
MOHCTPHPYET TaKXKe pa3po3HEHHOCTH IOJIOKEHUH 00 OTIETBHBIX BHUOAX
3aMMCTBOBAHUI: HApHIMep, OIOKETHBIN KPEIUT AETAIBHO PEriTaMeHTH-
pOBaH B IiIaBe O JAepUIUTE OOMKETa, a TOCYNapCTBEHHBIC M MYyHUIIH-
manpHble 3aiiMbl — B Ti1aBe 14. Takum o6pa3om, BK P® ne co-mepxut
MIOHATHUS TOCYAAPCTBEHHOIO M MyHUIIUIIAIBHOIO KPENNTA, KaK B ACIEKTe
IeUHUINN, TaK ¥ COACPKATENBHO: BMECTO [EHTPaIN30BaHHOTO WHCTH-
TyTa 3aKOHOJAATENb PACHBULIET HOPMBI O IyONHMYHOH KpPEAWTHOH mes-
TENBbHOCTHU M0 cTpyKType Komekca, 4To HUKAaK HE COOTHOCUTCS C TOKTPH-
HAJIBHBIM OIIPENIENICHUEM MeECTa TOCYJapCTBEHHOrO0 KpPEeInUTa KaK OJHOIO
U3 KIIIOUEBBIX WHCTHTYTOB (PMHAHCOBOTO IpaBa. Y UHTHIBAsI OXBAT OTHO-
IIEHUH B 001acTH MyOIHMYHOrO KpeauTa OI0KETHBIMHU MPaBOOTHOIICHH-
SIMH, CHPaBEJIMBO, HA HAll B3IJISAM, OCTABUTH BOIPOC O CAMOCTOSTENb-
HOCTH JaHHOTO WHCTUTYTA KaK OTACNBGHOW TPYIIIEI OTHOUICHUH, (hOopMu-
PYIOIIKX TpeaMeT (GHMHAHCOBOTO MpaBa (BOMPEKH YCTOSBINEHCS HAYIHOM
TPaIUIIVH).

Hpyras, uMmeromast mpodIeMbl O CTHIKOBKOW HAayYHOTO W 3aKOHOZA-
TENFHOTO 3aKPEIUICHUST KaTeropusi — «(UHAHCOBBIA KOHTPONIbY, SBIISIO-
IAsICsl CTEP>KHEBOM KaK JUIsl CHCTEMBI ITPABOOTHOLIEHUH, COCTABIISIFOIIAX
npeaMeT (PHHAHCOBOTO MpaBa, TaK U I (PHHAHCOBO-IIPABOBOM HAYKH.

[IpenmMeTroM OmHON M3 TPaIUIMOHHBIX HAyYHBIX NHUCKYCCHUH O TOHS-
THU (DUHAHCOBOT'O KOHTPOJS SBISAETCS MPOOJieMa €ro COOTHOIICHUS C
MoHsTHEM Haj3opa. Kak mpaBuiio, U y4yeHble, U MIPaBONPHUMEHUTENN
HAMEIOT CIIO)KHOCTH C YETKHM pPa3TpaHUYCHHEM 3THUX ABYX POACTBEHHBIX
KaTeTOpHiA, CXOMSICh BO MHEHHH, YTO OHO CTPOUTCS HA JIOCTATOYHO 3BIO-
KAX OCHOBAHHSX THIIA Kpyra CyOBEKTOB (IJIsI KOHTPONS — MOJYUHEH-
HOCTBh CYOBEKTa KOHTPOIS, JJIS HAaJ30pa — OTCYTCTBHE TaKOBOW), pery-
JIpHOCTU (HAaI30p — HEMpepbIBHAS eATeIbHOCTb, KOHTPOJIb — JIHILb pe-
TYJIsIpHas) U MPOYMX HEABHBIX acrekrax. Mbl nmpuaepKuBaeMcsi MHEHHUS,
YTO HAJIWYHAE YCTOMYMBBIX B HAYKE M 3aKOHOIATENBHO 3aKpEIJICHHBIX
KaTeropuil (TaKuxX Kak, HaIpuMep, OaHKOBCKHIA HAI30p) OOS3BIBAET 3aKO-
HOZATENS MPH HCIIOIB30BAHUM POAOBBIX MOHATHA B KOMIUIEKCHOM HOp-
MaTHBHOM aKTe JaTh WX IIOJHOE OIpeneNieHre, HeoOX0quMoe it 000c-
HOBAHUS NAapajuIeIbHOr0 UCIOIB30BaHNS TEPMUHOB KOHTPOISA U HaA30pa
Ha IpaKTUKe.

JonomHuTenbHbIE TPOOIEMBI KaTErOPHIHOMY €AWHCTBY pacCMaTpH-
BAEMBIX OTHOIICHHUN CO3/Ia€T HEMOCIEN0BaTeNbHAS TIO3HUIIMS 3aKOHOAATE-
TSl TIPH 3aKPEIICHHH WHCTUTYTa (PUHAHCOBOT'O KOHTPOIS B OFOHKETHOM
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3aKOHOIATENbCTBE. Bo-mepBhIX, OyKBambHAs TpaKTOBKAa HOPM CT. 265
BK P® mno3BongeTr OTHOCUTH K TOCYIapcTBEHHOMY (MYHHUIUIAJIBLHOMY)
(MHAHCOBOMY KOHTPOIO HCKIIOYATEIFHO KOHTPONb, OCYIIECTBIISCMBIH
B IEeTIX oOecIedeHus COONIoIeH s OF0KETHOTO 3aKOHOaTeNbCTBa. Ta-
KAM 00pa3oM, poJOBOE MOHATHE, MPHUCYIIee BceM (HHHAHCOBO-TIPABOBEIM
HHCTUTYTaM, y3ypIUpPyeTcsl OIOKETHBIM IIPABOM, ITOCKOIBKY HHKAKOTO
HWHOTO TapaJUIeIBHOTO ONpENeNIeHHs JaHHOH KaTeropuu, Kak W BOOOIIe
VIIOMHHAHUS O Hel BHE KOHTEKCTA OIOKETHBIX MPAaBOOTHONICHUH, 3aKO0-
HOJATENECTBO O MYOJMMYHBIX (PUHAHCAX HE COACPKUT. Bo-BTOPEHIX, H3Me-
Henns B BK PO' CIIPOBOLIMPOBAJIM, Ha HAIl B3I, HEKOPPEKTHOE Ma-
palUIeNnbHOE UCIONB30BAHNE IBYX OTHOPONHBIX TEPMUHOB — «(HHAHCO-
BEII KOHTPOJNb» U «(PUHAHCOBBIN aymuTy. [IpencrasisieTcs, 4To B OTCYT-
CTBUE YETKUX KPUTEPUEB Pa3TpaHUUEHHs YKa3aHHBIX CMEXHBIX TEpMH-
HOB, MPAMEHSIEMBIX ISl XapaKTEPUCTUKN OTHOPOAHOW (PHMHAHCOBOH Ies-
TENBHOCTH, a TaKke UX AehuHuIni, B OOmuX monoxeHusx (cr. 6) BK PO
HCIIONTH30BAHUE OTHOTO M3 HUX — BHYTPESHHUH (\MHAHCOBBIN ayauT — Helle-
necoo0pa3Ho, MOCKONBKY HE MMEET MPAKTHYECKOTO CMBICHA, YCIOXKHSET
MPaBONPUMEHEHNE U MPOTHBOPEUUT JOKTPHUHAIBHOMY IMOIXOAY K IOHS-
THUIO ¥ CTPYKTYpe (PUHAHCOBOTO KOHTPOJIS B HAyKe (YMHAHCOBOTO IIpaBa.

K coxanenuto, ycTaHaBIHBas MOHATHE BHEITHETO (PHHAHCOBOTO KOH-
tpons B BK P®, 3akoHOAaTeNns Takke HE HMOTPYIUICS O0ECICUUTh €I~
HOOOpa3HOE €ro UCIOIB30BaHUE B IMPaBOBOM mofe. Tak, cratyc CueTHOM
najartel B COOTBETCTBYIoLIeM DenepaabHOM 3aKOHE ONpPENeNIeH KaK «I10-
CTOSIHHO JEHCTBYIOLIMI BBICIIMM OpraH BHEIIHEr0 TOCYIapCTBEHHOI'O
ayauTa (KOHTPOJIS)»; TEPMUH «ayAUT» HCIONb3YETCA MPHU ONpeleIeHun
3HAYHUTENBHOTO TMepedHs nonmaoMounii CueTHOW manatsl (PpUHAHCOBOTO
ayanTa (KOHTPOI), ayauTa 3 GEKTHBHOCTH, CTPATETHYECKOTO ayIiTa) —
Takke 0€3 COOTBETCTBYIOIIETO PACKPBITUS CICHU(PUKH ayauTa, IOCTa-
TOYHOH U 000COOIICHHOTO PacCMOTPEHHsI JAHHOTO MOHATHA. [loHATHE
BHELIHETO roCyIapCTBEHHOI 0 ayuTa (KOHTPOJIS) HE COAEPIKUTCS B 3aKO-
HOJIATEeNIbCTBE, UCXO/AA M3 YEro MOXHO JIMILIb MPEANONoKUTh, YTO TaKas
TPaKTOBKA SIBIISICTCS HHTEPIPETAIEe TEPMHUHA BHEITHETO (PHMHAHCOBOTO
KOHTpoIs, conepkamerocs B BK P®. M3menenne knaccupukanmu (u-
HaHcoBOro KoHTpoisI B BK P® BrrTecHmTo Takoi Bua GUHAHCOBOTO KOH-

' O BHecenun m3MeHeHuii B Bromxetnbiit kogeke Poccuiickoit denepanuu U OTAeNbHbIE
3aKoHOJATeNbHbIe aKkThl Poccmiickoit Demepanmu: Denepanbublii 3akoH ot 23.07.2013
Ne 252-@3 (pen. ot 18.07.2017) // Cobpanue 3akononarenscrea PO 2013. Ne 31. Cr. 4191.
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TPOJIsl, KaK BEJOMCTBEHHBIN, OCYLLIECTBIEHHE KOTOPOrO OTHOCHUJIOCH pa-
Hee CT. 158 K OFOKETHBIM MONHOMOYHSIM TJIAaBHOTO PacCIOPSIUTEINS
(pacmopsimuTest) OF0UKETHBIX CPEJICTB.

Takum 00pa3oM, ONMHCAaHHBIE MPOOJEMBI TPEOYIOT CHCTEMAaTH3aAIHU
MOHATHHHOTO amnmapara WHCTUTYTa (PHHAHCOBOTO KOHTPONISL C IENBI0
(bopMUpOBaHUS EAWHOTO IMOHSATHS W €ro KIacCH(PHUIUPYIOUINX BHIIOB,
00IIUX TSI BCEX TPYIIT OTHOIICHHUH, COCTABIIIONINX IpeaAMET (pHUHAHCO-
BOro mpama. Tekymias cUTyalusi ¢ pa3pO3HEHHBIM, MPEUMYIIECTBEHHO
OO/KETHO-TIPAaBOBEIM, PETYIMPOBAHUEM YKa3aHHBIX KaTETOpHi, K TOMY
e HE XapaKTepU3yIOLIUMCS CUCTEMHOCTBIO MOJIX0/a, HE MOXKET MPUHU-
MaThCs KaK YZOBJIETBOPUTENIbHAS, COOTBETCTBYIOIIAs MECTY HHCTUTYTA B
cucremMe (PMHAHCOBOTO TIpaBa.

A.H. Tynau

IHOJITHOMOYHUA 11O SMUCCHUUA
JEHEKHBIX CPEJICTB

B cootBerctBUM co cr. 29 dDenepanbHoro 3akoHa «O LleHTpanbHOM
6anke Poccmiickoit ®eneparnu (banke POCCI/H/I)»1 OMUCCHUSL HAIUYHBIX
neHer (0OaHKHOT ¥ MOHETHI), OpPTaHM3AIMsI UX OOpALICHUS U MIBATUS U3
obpamienus Ha Tepputopun Poccuiickoit denepanun OCYIIECTBISTIOTCS
uckimountenbHo bankom Poccuu. Kak BuaHO M3 conepkaHMs AaHHON
ctatey, 3akoH «O llenTpansHoM Ganke Poccuiickoit denepannm (bamnke
Poccun)» perynaupyer sMUCCHIO TOJIBKO HAJIMYHBIX JeHer. B To ke BpeMms
B DKOHOMHYECKOH HayKe M 0aHKOBCKOM IIpaBe BBIACIAIOT IMHUCCHIO Oe3-
HaJMYHBIX IEHEKHBIX CPEICTB.

Brimmyck geHer B oOpaiieHne MPOUCXOAUT MOCTOSHHO. U ydacTByeT B
3TOM Iporecce He Tonpko baHk Poccum. be3HanwdHbIe NEHBIM BBIITyC-
KaloTCsl B 00OPOT B TEX CITydasx, KOTr/ia KPEIUTHBIC OpraHu3aliy Mpeto-
CTaBJAIOT CCyIy CBOMM KiIWeHTaM. HalnuHble NEHBIW BBITYCKAIOTCS B
000pOT, KOT/1a ICHBTY TOCTYIAIOT KINEHTAM KPETUTHBIX OpraHu3alliy 13
ONEPAIMOHHBIX Kacc.

'o Hentpansaom Oanke Poccuiickoit @enepaunn (banke Poccun): denepanpHblii 3aK0H
ot 10.07.2002 Ne 86-®3 (pexn. ot 27.12.2018) // Cobpanue 3akoHonatenscrea PD. 2002.
Ne 28. Cr. 2790.
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Omuccns aeHer (¢p. émission — BRIYCK) — BBITYCK JeHET B oOpartie-
HUE, BEAYIIUH K YBENWICHUIO ACHS)KHON Macchl. [ TaBHAs 1enb SMUCCHHU
JCHET — YIOBJIETBOPCHHE JMOMONHUTEIBHON IMOTPEOHOCTH CyOBEKTOB
pBIHKa B OOOPOTHBIX CPEICTBaX.

[IpemocraBieHne NEHEKHBIX CPEICTB KPEIUTHOW OpPraHHM3alnei CBO-
UM KIMEHTaM MOJKET OCYIIECTBIIETCS B paMKax JOTOBOPa KPEAUTOBAHUS
(3aiiMa), 9TO TAaKXKe SBISIETCS CIIOCOOOM BEITYyCKa O€3HATHYHBIX JCHET B
obpamenue. OmHAKO TaKOro poaa SMHUCCHS MOXKET OCYIIECTBIIATHCS
TOJBKO B TIpenenaxX, UMEIOINXCS Y KPSIUTHOW OpraHu3aIlid PECyPCOB.
C pocToM IeH WM TPOU3BOJCTBA BO3HUKAET IOMONHUTENBHAS MOTPeO-
HOCTP B J€HBI'aX, ¥ 9TO BHI3BIBAET HEOOXOANMOCTD YMHUCCHH.

OMUCCHOHHAS CHCTEMA — 3TO 3aKOHOAATENFHO YCTaHOBJICHHBIH TOpS-
JOK U oOpalieHrue He pa3MEHHBIX Ha 30JI0TO KPEIOUTHBIX U OyMajKHBIX
JICHE)KHBIX 3HAKOB.

B mayke paznmuaroT ABa THIIA SMHCCHH JACHET: OIOKETHYIO M Kpe-
IUTHYI0. BroIDKeTHAs SMUCCHS TPOUCXOAUT MpU (PHHAHCHPOBAHUH TOCY-
JapCTBOM CBOHMX PACXOMIOB, 3a4acTYIO U1 cOAaJaHCHPOBAHUsS OIOKETa.
KpemutHast SMHECCHS MPOUCXOAUT NPH (UHAHCHPOBAHUH KPEAUTHBIMHU
OpraHU3aIUsIMHI CBOUX KOHTPAreHTOB.

Wcxons u3 maHHOTO JENeHHs MPOIECCOB SMUCCHUH, HEOOXOAUMO pas-
JIYaTh IEPBHYHYIO ¥ BTOPUIHYIO SYMICCHIO.

[epBudHas dMHCCHS — BBIIYCK JEHET B OOpalleHHe B Oe3HAINIHON
¢dopme, B Bue 3amrceil Ha OAHKOBCKUX CUCTaX.

Bropuunast sMuccHsl — BBIITYCK NICHET B HANMYHOH (opme, Koraa 1o
3asBKaM BIIQJICNBIEB OAHKOBCKHX CYETOB IPOMCXOOUT MX OOHAINIWBA-
HUE, T.€. OaHKH Ppeodpa3yroT Oe3HATNYHBIC ICHFIH B HATMIHEIC.

C yBenW4YeHHUEM B MOCIEIHNE TOIBI KOTMUECTBA OE3HATHYHBIX pacde-
TOB (DM3MYECKUX JIUI YMEHBIIIIACH POIb BTOPHYHON SMHUCCHU. baHk
Poccun Havan ynmensats Oonbpliiee BHUMAHHE HAIMOHAIBHON ILTIATEKHOM
CHCTEME, CHCTeMe OBICTPBHIX IUIATEeXel C HMCIONBb30BAHHEM MOOMIBHBIX
YCTPOMCTB B OE3HATUIHON opMe.

B COBpeMEeHHBIX YCIOBHUSIX IMHUCCHEH 3aHHUMAaETCs TOCYyJapCTBO B JIH-
e ka3HauercTtBa U banka Poccuu, a Takke KpeAUTHBIX OpraHU3AIUil U
JPYTHUX CIIEIHATBHBIX KPEIUTHO-(DHHAHCOBBIX HHCTHTYTOB.

OMuccusl HAJWYHBIX JIEHET MPEACTaBisIeT co00i MX BBITYCK B 00-
pamieHne, Mpu KOTOPOM yBEIIMYWBAETCS OOIIas Macca HAJIWYHBIX Jie-
Her. MoHOMONUS BBITYCKa HANWYHBIX N€HET NPHHAMNSKHT banky
Poccun.
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OMHCCHIO HaTWYHBIX JieHeT mpou3BoasaT bank Poccum u ero perno-
HaJbHBIC PAaCUYeTHO-KACCOBBIC IICHTPHl. B pe3epBHBIX (oHIAaX pacueTHO-
KAaCCOBBIX I[EHTPOB XPAHUTCS 3arac JIEHEKHBIX 3HAKOB. DTH JICHE)KHBIC
3HAKH HE CUHMTAIOTCS JICHbI'aMH, HAXOMAIIMMHKCS B OOpallleHWH, OHH He
COBEPIIAIOT ABWKEHUA, HE CIY)KaT CPEICTBOM IUIAaTeka, MO3TOMY OHU
SIBJISIFOTCS. PE3EPBHBIMU.

ITockonbky HOMHHaNBHAsA CTOMMOCTh COBPEMEHHBIX JIEHET TOpa3no
BBIIIE CEOCCTOMMOCTH WX MPOHM3BOJCTBA, UX AMHCCHS MO3BOJACT MOIY-
4aTh TaK Ha3bIBAEMBIH CEHBOPAX, WIIM IMHUCCHOHHBIN noxon. OH mpen-
CTaBJIsIET COOOM Pa3HMIY MEXITy HOMHUHAJIBHOW CTOMMOCTBHIO OaHKHOTBI
(MOHETBI) ¥ peallbHBIMHU 3aTpaTaMy Ha €€ TIPOU3BOJCTBO M BBIMYCK B 00-
pamenue. OYeBHIHO, YTO SIMHCCHOHHBINA JJOXOJ OT BBIyCKa OAHKHOT TEM
OoJIbIIe, YeM KpyIHee X HOMHHAIBI. CeHbOpaXk MONIHOCTHIO TIEPEUUCIIs-
€TCsI B IOXOJ] TOCy/IapCTBa.

OMHUCCHS HaJMYHBIX JICHET I[IEHTPaJbHBIM OAaHKOM HE COBMAJaeT ¢
TEXHUYECKUM IPOLECCOM UX U3roTOBIEHUS. [locTymienne B XpaHUIUIIE
[EHTPAJIBHOTO OaHKa HOBBIX OTIECYATAHHBIX OaHKHOT HE YBEIMYMBACT
HAJIMYHYIO JEHEXKHYI0 MAacCy B HAIlMOHAIBHOM XO35HCTBE. baHKHOTHas
SMHCCHUSL OCYIIECTBISAECTCA TOJNBKO B Ipolecce NnpoBeacHus LleHTpanib-
HbIM OaHKOM Poccuiickoit denepaiuu CBOMX OMEpaIni.

E.JO. Tynau

ITPABOBOE PET'YJINPOBAHME JIESATEJIbHOCTH
MOCKOBCKOW BUPKHA

MockoBckas bupka — KpyImHEHIIHA pOCCHICKHI OUPIKEBOW XOJIIMHT,
co3mannbnid B 2011 r. MockoBckast Oupxa sIBISETCS OpraHu3aTOPOM TOP-
TOB aKIUSIMH, OONHUTAUSIMH, TPOU3BOAHBIMA HHCTPYMEHTAMH, BaTIOTOMH,
HWHCTPYMEHTaMH JIEHEKHOTO PhIHKA M TOBapaMH.

MockoBckast buprka Obia obpa3oBana B nexabpe 2011 r. B pe3ynbra-
T€ CIHSIHUS IABYX OCHOBHBIX POCCHHUCKHX OHPXKEBBIX Tpymmn — ['pymimbt
MMBB (MockoBckast Mex0aHkoBcKast BamrotHast Oupka) u ['pynmst PTC
(Poccuiickast ToproBasi cuctema). MockoBckasi bupka mpoBena mepBUd-
HOEe TMyONMYHOE pa3MelleHne cBoumx akmmit 15 deppamst 2013 1. Ha co0-
CTBEHHOI TOPrOBOM ILIOMIAJKE.
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WnTerpauust nByX caMbIX 3HAYMMBIX TOProBbIX IUIOmMEANoK Poccun
(MMBB u PTC), dopmupoBanue enuHOT0O (POHIOBOTO IMPOCTPAHCTBA B
KadecTBEe BEOYIIEro ()MHAHCOBOT'O IEHTPA SIBISIOTCS PHIBKOM Ha ITyTH
COOTBETCTBHUS OOIIEMHUPOBBIM CTaHIApTaM, OOCCIIEUHBAast MPUBJICKATEIb-
HOCTh MOCKOBCKOW BUpsku 17151 KpyITHBIX HHOCTPAaHHBIX KallUTaJIoB.

Bupixa sBnsieTcs KOPIOPATUBHBIM IOPUIMUECKUM JMLIOM (KOpIIOpau-
eit), CO3JaHHBIM B COOTBETCTBHH C 3aKOHONATENhCTBOM Poccuiickoii De-
Jepalu, ¥ OCYLIECTBIIAET CBOK JEATEIbHOCTh B OpPraHMU3alMOHHO-
MPaBOBOH (hopMe MyOIHIHOTO aKIIHOHEPHOTO 00IIeCTRA.

YcraB MockoBckolt bupku mpemycMaTpuBaeT IONHOE (HPMEHHOE
HaMEHOBaHHE ITyONMYHOE aKInoHepHOoe o0mecTBo «MockoBckas bup-
xa MMBB-PTC», na anrmmiickoMm s3eike — Public Joint-Stock Company
Moscow Exchange MICEX-RTS. YcTtaB mo3Bonser Takxke HMEHOBATh
I[MAO «Mockosckas bup:xa» nmn Moscow Exchange.

Hensmn MockoBckol bup:kH SBIAIOTCS: OCYIECTBICHHUE NEATENBHO-
CTH, HaIpaBICHHOW HAa TONyYeHHE MPHOBLIN B MHTEpEcax OUPKH U €ro
aKIIMOHEPOB; CO3JaHHE YCIOBHH, 00ECIICUNBAIOMINX ISl BCEX yYacTHH-
KOB TOPrOB CIIPaBEIIMBOE IICHOOOPa30BaHWE W IMPO3PAYHOCTH TOPLOB;
pa3BUTHE WHPPACTPYKTYPHl (PHHAHCOBOT'O pPBIHKA; OOecIiedeHUE HaleK-
HOTO 1 3P (PEKTUBHOTO OOCITY>KUBaHHUS YIACTHHKOB TOPTOB.

I'pynma «MockoBckas Ooupka» BkimouaeT B cebst [IAO MockoBckast
Oupka, KOTOpPOE YIIPaBIseT €OMHCTBEHHOW B Poccmm MHOTO(YHKIHO-
HAJBHON OWpPXKEBOW IUIOMAAKON IO TOPTOBIE aKIHSIMH, OOIUTAISIMH,
MIPOM3BOIHBIMU MHCTPYMEHTAaMH, BaJIIOTOW, HHCTPYMEHTAMH JIEHEKHOTO
pBIHKa U ToBapamH. B coctaB I'pynmbl BXOAUT LEHTpaNbHBIA €NO3UTa-
puit (HKO AO «HauunoHanpHBI pacyeTHbIN IETO3UTapUily»), a Takxke
kiupuaToBEd TeHTp (HKO HKI (AO)), BRImonHstomui GpyHKINN IICH-
TPaJIbHOI'O KOHTpareHTa Ha pPbIHKaX.

B pamkax TOproBbIX MHCTPYMEHTOB CTPYKTypa MockoBckoil bupxu
BKJIOYAET IATh PHIHKOB.

ToBapusiid perHOK. C OKTsIOpst 2013 T. IPOBOAATCSI TOPTH 30JI0TOM H
cepeOpoM, OCYIIECTBISIOTCS TOCYAApPCTBEHHBIE 3aKYIOYHBIE WHTEPBEH-
LMY Ha PBIHKE 3epHa.

@®onnoBbIiA peHOK. [TpoBOAATCS TOPTU aKIHUAMH, OONUTAIMSIMHA (e-
nepanpHOro 3aiima (O®3), pernoHaIbHBIMA U KOPIIOPATUBHEIMU O0JIUTa-
OUSMH, CYBEPEHHBIMH W KOPIIOPATHBHBEIMH €BPOOOIHTAIMSIMH, JCHO3H-
TapHBIMH PACIUCKaMH, MHBECTUIIMOHHBIMHU MasiMH, UIIOTEYHBIMU CEPTH-
(uKaTaMu yuacTus U OUP)KEBHIMH WHBECTHIIMOHHBIMU (DOHIAMH.
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Cpounsiii peiHOK. Ha MockoBcko# Oupske oOpamaroTcs: (pprodepc-
HBIE KOHTPaKThl Ha WHAECKCH (mHAekc Mocbupxu, nagexc PTC, nnnekc
BonatwiibHOCTH RVI); prouepchl Ha poccuiicKue ¥ HHOCTPAHHBIE aKITHH,
O®3 u eBpoobmurannu Poccusa-30, BamOTHBIC Taphl, MPOLEHTHEIC CTaB-
K{; KOHTPaKTHl Ha JAPAroIleHHBIE METauIbl (30JI0TO, cepedpo, IIIaTHHa,
MaJUTaIuid, Meb); QBI0Yepcsl Ha HeTh U caxap; ONMIINOHHBIC KOHTPAKTHI
Ha HEKOTOPBIE U3 ATUX (HBIOYEPCOB.

BantoTHsli peiHOK. BenyTcs Topru cieayomuyuMu BallOTaMu: J10JI-
nmapom CIIIA (USD), eBpo (EUR), xutaiickum roanem (CNY), Opuran-
ckum ¢yHTOM (GBP), rorkonrckum momrapom (HKD), ykpawmackoit
rpuBHoii (UAH), kasaxckum tenre (KZT) u 6emopycckum pyoOieMm
(BYR). OcuoBHbiME BamoTHRIMH mapamu sBistorcss USD/RUB
u EUR/RUB.

JeHexHbrid ppiHOK. MOCKOBCKast OMpiKa MPeIoCTaBIsIET CEPBHUC PEIO
cnenyromux TUos: peno c¢ LUK, mexaunepckoe pemno, mpsmMoe pemno ¢
bankom Poccum, pemno ¢ cucremoii ympaBieHus odecredenueM. Kpome
TOT0, JOCTYIIHBI JAE€MO3UTHO-KPEIUTHBIE ONEpalliy, OpraHu3aTopaMu Ko-
TopeIx BeIcTynatoT bamk Poccum, Ilencmonnsrit ¢houn Poccum, dene-
panmpHOE KazHauelcTBo Poccun, BHemmkoHOMOaHK 1 1p.

MockoBckasi Oupka aKTUBHO CONEHCTBYET Pa3BUTHIO POCCHIICKOTO
(MHAHCOBOTO PBHIHKA, €r0 MHPPACTPYKTYPHI, COBEPUICHCTBYET TEXHO-
JIOTUM U MOBBIIIAET IPUBJIEKATEIBHOCTh CBOMX TOPTOBBIX IMJIOMAT0K U
CEPBUCOB ISl OTEUSCTBECHHBIX M 3apYOCKHBIX HHBECTOPOB M IMHUTCH-
TOB.

E.B. be3ukxosa

OUHAHCOBO-ITPABOBOE PEI'YJIMPOBAHHUE
I'OCYJAPCTBEHHOI'O ®OHJA JPAI'OINEHHBIX
METAJLJIOB U IPATOLIEHHBIX KAMHEMH

Becomast yacTb 3010TOBaIIOTHBIX pe3epBoB Poccun xpanutes B I'ocy-

JapCTBEHHOM (OHJE APAaroleHHBIX METAJUIOB M JIPArOICHHBIX KaMHEH
L 1
Poccutiickoit ®enepanuu (I'ochonn Poccun) .

'o JIparoleHHBIX METaJlaX H JparomeHHbIx kaMHsaX: dexepanpHpiil 3ak0oH OT 26.03.1998
Ne 41-@3 // Cobpanue 3akononatensctBa PD. 1998. Ne 13. Cr. 1463.
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CTpyKTypHBIMHU dJIeMeHTaMu ['ocoHa SIBJISIOTCS IIEHHOCTH AJMa3s-
HOro (oHIa P<I>1, KOTOpbIE€ HE BXOIST B CTPYKTYPY 30JI0TOBAOTHBIX
pesepBoB Poccuu; nienHocTH 3010Toro 3amaca PD, a Takxke mpouune meH-
Hoctu ["oconma Poccun®.

Heo0XoauMo OTMETHTh, YTO OTHOMICHHUS MO (hOPMHUPOBAHHIO, yUe-
Ty, XpaHCHHUIO, HHBEHTAPHU3allHH, OTIYCKY, UCIOJb30BAHHIO U 00pa-
nieHuto 1enHoctedl 'ochonaa PO cocramnsaior mpenMer (GHHAHCOBO-
MPaBOBOT'O PETYIHPOBAHUS, 2 UMEHHO MPEAMET PEeTyJIUpPOBAHUS OC-
HOBHBIX ToOJpa3feieHnid puHaAHCOBOro MpaBa — OOJUKETHOrO IpaBa,
HAaJIOTOBOT'O MpaBa, 0aHKOBCKOrO MpaBa, HHCTHTYTA TOCYIapCTBEHHBIX
noxonoB u Ap. Tak, Hanmpumep, cr. 94 BK ompexnensier, ato B cocras
HCTOYHUKOB BHYTpPeHHEro (hMHAHCHpOBaHMS nedunmTa eaepaibHOro
0roJKeTa BKJIIOYAIOTCS TMOCTYIUICHHS OT peaM3alldd T'OCyIapCTBEH-
HBIX 3allacoB JParoll€HHBIX METAINIOB W JAParoleHHBIX KaMHEH,
YMEHBIIIEHHBIE HA pa3Mep BBHINJIAT HA WX npn06peTeHHe3. CornacHo
ct. 93.1 BK P® cpexacrBa, monyyaeMmble OT peaju3allyl 3aracoB Japa-
TOIICHHBIX METAJIJIOB M AParoleHHbIX KamMHel u3 ['ochonma PO, mon-
JMeKaT 3aYNCICHUI0 B (emepanbHBIA OroKeT mo HopMmaTuBy 100%.
B cBoro ouepens, rnaa 21 Hamorooro konmekca P® 3akpemniser cre-
nuduky obdmoxkenus HJIC omeparuii ¢ aparoneHHbIMH MeTamamu’.
Kpowme Toro, cT. 5 3akoHa «O O0aHKax U GaHKOBCKOH NESTENBHOCTH» K
ypclly OaHKOBCKHMX OIEpalyii OTHOCUT IIPHUBIEUEHHE IparoleHHBIX
METAJIOB (DH3UYECKHUX M IOPUAMYECKUX JIMI] BO BKIaAbI (10 BOCTpeOo-

' 06 yrBepxaenun [lonoxenuss o6 Ammvasznom ¢onne Poccuiickoir denepannu : Yka3
Ipesunenta PO or 15.11.1999 Ne 1524 // Cobpanue 3akononarensctBa PO, 1999. Ne 477.
Cr. 5683.
206 yrBepxneHun [lomoxenust o 'ocynapcTtBeHHOM (OHIE NPAroleHHBIX METAJUIOB U
nparoueHHblx kamHel Poccuiickoit @enepanuu: Ilocranosnenue IIpaBurensctsa PO or
27.02.2003 Ne 127 // Cobpanue 3akononarensetBa P@. 2003. Ne 97 Cr. 866.
3 Bromxkernsiii komeke Poccuiickorr ®enepanuu ot 31.07.1998 Ne 145-®3 // Cobpanue
3akoHogarenbcTBa Poccuiickoit ®emepammm. 1998. Ne 31. Cr. 3823. Crates 17 @3
«O DenepanbHOM OIOKETE» YCTAHABIHMBAET, YTO PEATM3AIMS IPArOLEHHBIX METAIJIOB U
JIparoleHHbIX KaMHel u3 ['ocyaapcTBeHHOro (OHIA APAroleHHBIX METAIJIOB U JIParoneH-
HBIX KaMHEH B Ka4eCTBE OTACIBHON OIEepalfy 110 HCTOYHIKAM (DMHAHCUPOBAHUS TCPUIIH-
Ta (enepaIbHOTO OIOJKETa OCYIIECTBISIETCS B yCTaHOBIEHHOM mopsinke B 2019 u 2020 r.
Ha cymmy 1o 7 500 000,0 teic. pyOeii.

Hanorossiit kogekc Poccuiickoit @enepanuu (dacts BTopas) ot 05.08.2000 Ne 117-®3 //
Cobpanue 3akononarenbersa P@. 2000. Ne 32. Cr. 3340.
% O 6anKax U 6GaHKOBCKOM nesitensHOCTH: DenepanbHblit 3akoH oT 02.12.1990 Ne 395-1 //
CobOpanne 3akoHogareibetBa PO. 1996. Ne 6. Cr. 492.
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BaHUS U Ha ONpPEAENEHHbIH CPOK), 32 UCKIIOUEHHUEM MOHET U3 JIparo-
LIEHHBIX METAJLJIOB.

Kax m3BecTHO, 00BEKTOM MMYIIECTBEHHBIX (PMHAHCOBBIX MTPABOOTHOIIIE-
HUI BBICTYIIAIOT JICHEKHBIC CPENICTBA WM JCHEKHEBIC 00s3aTenbeTBa. O0b-
€KTOM JK€ (PHHAHCOBBIX ITPABOOTHOIMICHIH, CKIIAIBIBAIONINXCS B cepe dop-
MHPOBaHWS, XpaHSHUSI W UCIIONB30BaHus HeHHocTel ['ocdonma PD, sBius-
FOTCSl HE CaMM JIparolicHHbIE METaJUIbl M KaMHH, a JICHSKHBIE PECYPChl U
00s13aTeITBCTBA, BEIPAJKEHHEIE B IParolicHHBIX MeTalIaX i KaMHSIX.

JHanHOe monokeHue OyneT MPpU3HAHO BEPHBIM TOJNBKO B OTHOIICHUH
UMYIIECTBEHHBIX MpaBOOTHOMmEeHNH. OpraHu3aluoHHbIE (UHAHCOBBIC
MPaBOOTHOIICHNS, BOSHUKAIOMNE B 00JACTH aKKyMYISIIUHU, pacHperne-
neHnus U ucnoib3oBaHusa ['oconma PO, HampaBieHB! Ha IOCTIKEHHE
TTO3UTHBHOTO PE3YJIbTaTa, ONPEAECIEHHOTO COCTOSHHUS OPraHU30BaHHO-
CTH, YIOPSIOYCHHOCTH HMYIIECTBEHHBIX (UHAHCOBHIX OTHOIICHUH.
Tak, oTHOIIEHUA 1O MOBOJLY OPTaHHU3ALMN CUCTEMBI U CTPYKTYphI ['ocy-
JTapCTBEHHOTO (POH[A IParoleHHBIX METAJUIOB M JAPAarOleHHBIX KaMHEH,
B TOM YHCIIC €r0 COCTaBHBIX KOMITOHEHTOB (AJMa3HOTO (DOHA, 30JI0TO-
ro 3amaca); Mo MoBOAY OCYILECTBJIEHHUS MOJIHOMOYUN MO YMpaBICHUIO
¢dougoM ¢uHAHCOBRIMH opraHamu W yupexaeHuem (I'oxparmom Poc-
CI/II/II); [0 TOBOAY HOPMAaTHUBHO-NIPABOBOTO oOecredeHns (yHKIIMOHH-
poBaHUs (HOHIA U JPYTHE OTHOCATCS K OPraHU3ANMHOHHEIM (PUHAHCOBEIM
MIPaBOOTHOIICHUSM.

Takum 00pa3oM, 300TOBANIOTHBIE pe3epBHl Poccuy IMpencTaBIsTIOT
co00i mparomneHHbBIe KAMHA U JIPAarOICHHBIE METAIIbI, BKITFOYas 30JI0TO.
[Ipu 5TOM IMEHHO 30JI0TOH 3arac sSBISIETCS CTAOMIH3UPYIOMIAM AIIEMEH-
TOM (DMHAHCOBOH CHCTEMBI CTPaHBI, YTO ITO3BOJISIET OXapaKTEPH30BATH
€ro Kak YHUKAIBHBIM BHJl pe3epBa, KOTOPBIM MMEET I TOCYIapcTBa
KpallHe BaJKHOE CTPAaTErM4ecKoe 3HAUYCHUE.

' 06 yrBepkaeHun YcraBa (peiepanbHOro KaseHHOro yupeskaeHus «[oCyaapcTBEHHOE
yapexaeHne no gpopmupoBaHuio ['ocyqapcTBeHHOT0 (OHIA IParoleHHBIX METaJIOB H
JparoueHHbIX kamHel Poccuiickoilt denepanuu, XpaHeHUO, OTIYCKY U UCIIOJIb30BaHUIO
JIparoleHHbIX METaJUIOB U AparoueHHbIX kamHed (I'oxpan Poccun) npu MuHucrepcrse
¢unancoB Poccuiickoit ®enepanun» : [Ipukaz Munpuna Poccun ot 30.05.2011 Ne 196.
URL: http://www.consultant.ru/document/cons_doc LAW 120219/
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Y /1. Lvipenorcanos

OPITAHM3AIIUA U CAMOOPI'AHUM3ALIUA
OTPACJIEBBIX PUHAHCOB B P®

@DUHAHCHI O KUIHIHO-KOMMYHAIBHOTO XO35iCTBA, CTPOUTENBCTBA,
SHEPreTHKU, MPOMBIIUICHHOCTH, CEIbCKOr0 XO3SCTBa, 00pa3oBaHUS,
3[PaBOOXPaHEHHS U PYTUX OTpPacCieil YKOHOMUKU HYKIAIOTCS B IPABO-
BEIX (hOpMax, YIUTHIBAIONINX CIIEII(PHUKY OTpacieBOro pasButus. ['ocy-
ApCTBO K€, peanu3ys CBOIO (PHHAHCOBYIO AEATEIBHOCTH, YTBEPKIACT
TaKue IOPUINIECKIE KOHCTPYKIINH, KOTOPBIE CIIOCOOCTBYIOT (PHHAHCOBOI
IUCHIUILUINHE ¥ KOHTPOr0. TeM BpeMeHeM, pacronarasich BHE PABOBOT'O
MPOCTPaHCTBA, O0BEKTUBHBIC (PHHAHCHI (KaK COMUANBHBIN perynasaTop (u-
HAHCOBOT'O TMOBEJCHHUS BCEX COLMATBHBIX CYOBEKTOB) IMOCTOSHHO HaxO-
JSITCSL B TIOMICKE TaKOro OanaHca (MHAHCOBBIX HHTEPECOB, YTOOBI obecre-
YHUTH COMATBHOE PABHOBECHE B OOIIECTBE.

OtpacneBoe pa3BuTHE TpeOyeT pocTa BHITYCKa COOTBETCTBYIOIICH
MPOIYKINH, HEMPEPHIBHOTO OOHOBIICHHSI OCHOBHBIX (DOHIOB U TEXHOIIO-
THYECKAX TIPOIECCOB, YBEIUICHUS IPON3BOJUTEIEHOCTH TPYAa, KOHIICH-
Tpaluy KaluTaloB U TOBBIIICHUS (PHHAHCOBHIX MTOKa3aTenei. B momoxu-
TEIIFHOM CMBICIIE OJIHA W3 KITIOUECBBIX TEHACHIMU 3aKIIFOYACTCS B MTOUCKE
JOTIOTHUTEIBHBIX (PHHAHCOBBIX PECYPCOB ISl Pa3BUTHS OTpacield Halu-
OHAJBHOTO XO35HCTBA, KOTOPHIN MPHUBOIUT K BBEACHUIO Uepe3 KOPPEKTH-
POBKY OTpacieBOro 3aKOHOJATENLCTBA (TIe-TO M Oe3 yuera TpeboBaHMI
(bMHAHCOBOT'0 3aKOHO/IATENILCTBA) 00S3aTENBHBIX ACHSKHBIX IUIATEXKEH, a
B OT/CNBHBIX CIydasX — K (OPMHUPOBAHUIO (PUHAHCOBBIX (POHIOB ITyO-
JNIMYHOTO Xapakrepa'. OTpacieBbie (DHHAHCHI IIPOSBISIOT CBOM TO3UTHB-
HBIE KaUeCTBA B BHJIC PA3BUTH YEIOBEUECKOTO KalUTala U OJarOTBOPH-
TenpHOCTH. OTpHUIATENbHBIC TSHACHIINN BEIPAKAIOTCS B TOM, UTO OTpac-
neBble (PUHAHCHI MOTYT C(HOPMHPOBATH ONATONPHUSATHBIC YCIOBUS IS
pacIIupeHus TCHEBOH YKOHOMUKH, a B XyJIIEM BUIE — IS YCTaHOBJICHUS
OJIUTaPXHYECKOTO KaITUTaIH3Ma.

1
prpenskanos Y.JI. OtpacneBbie ¢puHaHCH B Poccuu: BOIPOCH OpraHW3aIiy 1 IPaBOBOIO
perymupoBanus // [IpaBoBbie IpoOIIEMBI YKPEIJICHUS! pOCCHICKON TOCYy1apCTBEHHOCTH: CO.

crareil. Tomck: M3marensckuit JJom Tomckoro rocymapcTBeHHOTO yHUBepcutera, 2018.
4.77.C. 171.
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l'ocynapcTBo HE B COCTOSIHUM OXBAaTUTh BHUMaHUEM BCIO COBOKYITHOCTb
(PMHAHCOBBIX OTHOIICHUH, BOZHUKAIOMINX B OTPACIIX HAMOHAJIBHOTO XO-
3aiicTBa. B HameM mpencraBneHUH, OHO BHIWT JIMIIb «OOBEKTHI HAIOT000-
TOKEHISD», «O0BEKTH (PMHAHCHPOBAHWSD), «OOBEKTH (DPMHAHCOBOTO KOH-
Tpois» U T.I. He cirydaifHo mpaBOBOE peryaupoBanne (HUHAHCOBBIX OTHO-
mennii B PO HBIHE cTpomTcs Ha KaTeropuH (PHHAHCOBOU JIESTEIBHOCTH
rocyJapcTBa, KOrJa OTHOIIEHMS, CBSA3aHHBIE C JAHHOM NEATENBHOCTHIO,
TIPU3HAIOTCS «(PUHAHCOBBIMHY», a JPYTHUE OTHOLICHHS HE MPH3HAIOTCS Ta-
KOBBIMH. Jlaske ecim 3TH OTHOIICHWSI OJIMIIETBOPSIIOT JEHCTBHS 1Mo (hopmu-
POBaHUIO, pacIpeeIeHIIO U PACXOIOBAHUI0 MHOTOMIJUTHAPIHBIX (DIHAH-
cOBBIX (DOHIOB Ha YpOBHE OTpacieBhIX (puHAHCOB. M make ecrmu X03sii-
CTBYIOIIFIE CYOBEKTHI, IMEIOIIME BO BIAICHUN TaKie (PHHAHCOBBIEC (POHJIBL,
00J1a1al0T HEKOTOPOH JIONICH TONUTHYECKOM BIACTH W PEATFHO BIUSIOT HA
Ka4eCcTBO CYIIECTBOBAHMS FOCYIaPCTBEHHBIX HHCTUTYTOB.

duHaHCcOBas AEATENHHOCTD MTyOINIHO-TIPABOBEIX 00pa3oBaHUN U (QH-
HAHCOBAasl JIESATENBHOCTh XO3SHCTBYIOIUX CYOBEKTOB B TEX WIIM HHBIX
OTpacisIX 3KOHOMHMKH — BITOJIHE COMOCTaBUMBIE BeNMYMHbl. DHHAaHCOBAsA
CHCTeMa CTPaHBI (PAKTUIECKH CTPOUTCS KaK pe3yabTaT (PMHAHCOBOH JIes-
TENFHOCTH M TeX W Jpyrux. Jymaercs, He CTOMT HETOOICHUBATE dPdek-
TUBHOCTH JI000M3Ma CO CTOPOHBI (PHHAHCOBO-IIPOMBIIIICHHBIX TPYIIIL,
JEHCTBYIOIINX B PAa3HBIX OTPACIEBBIX W MEKOTPACIEBBIX KOMIUIEKCAX.
CrnenoBaTenbHO, OTpacieBble (PMHAHCH, KAK COBOKYITHOCTH (DHHAHCOBBIX
pecypcoB B (OHIOBOIH W HepOHAOBOH (opme, NEHCTBYIOT Ha OCHOBE
MPaBOBEIX WM HEMPaBOBBIX IIPHHIUIIOB, CPOPMYIHPOBAHHEIX TOCYIap-
CTBEHHBIMU U HETOCY/IaPCTBEHHBIMH CYOBEKTAMHU.

B ¢yHKIMOHMpOBAaHUH OTpacieBBIX (YHHAHCOB, OE3YCIIOBHO, BEIHKA
OpraHU3yIOIas poJiib TOCYIapCTBa, HO TAKXKE BEJIMKA U CAMOOPTraHU3YIO-
mascs cuna. KTo MoskeT OBITh «KOHCTPYKTOPOM» B OpPTraHHW3alUH OTPac-
NeBBIX (PMHAHCOB? — MHTEPECHBIA BOIPOC, UMEIOIINI pa3HbIe BapHAHTEHI
OTBETOB: CaAMH XO3SHCTBYIOMIHE CYOBEKTHI OTpacieid, 00IIECTBO B IIETIOM,
rocyapcTBo u Ap. TeM BpeMeHEM MOCTPOCHUE ONTHMAJIBHON AECHEKHO-
(OHIOBOI CTPYKTYpPHI BHYTPH OTPACICii SKOHOMHUKH SIBIISICTCSI BAYKHBIM
3JIEMEHTOM IPABUIIBHOM OPraHU3aI[MH OTPACIEBBIX (1)I/IHaHCOB1.

! Ipiperxanos U.JI. KoHuenTyanbHbie BONPOCH! PABOBOIO PEryIMPOBAHHs OTPACIEBBIX
¢unancoB B Poccuu // Muccrst COBpeMEHHOT0 roCy1apcTBa U IpaBa B 30Xy COLMAIBHBIX
MEepEMEH: MaTepuaibl MEKAyHap. Hayd.-mpakT. koHO. (r. Upkyrck, 26 okr. 2018 r.).
Upkyrck: U3n-Bo UT'Y, 2019. C. 172.
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OdeBUIHO, YTO OTpacieBbie (PUHAHCH OPTAaHU3YIOTCS IO BIUSIHUCM
(MHAHCOBOI aKTUBHOCTH TOCyAapcTBa. ['ocymapcTBO MOMKET MpeIio-
XKHUTh SKOHOMHUKE HOBBIH 00S3aTENBHBIA IIIATEX, CIENaTh 00s3aTeNb-
HBIM (DOPMHUPOBAHUE JCHEKHBIX (POHIOB Ha YPOBHE JICICHTPAIN30BaH-
HBIX (DMHAHCOBBIX OTHOIICHHUH. AKTHBHOCTh XO3SIMCTBYIOIINX CYOBEK-
TOB CaMHUX OTpaciell 3KOHOMHKHA MOXXHO CBECTH U K OpTaHMU3alllH, U K
CaMOOpTaHU3aIUHN OTPACIEBHIX (PMHAHCOB (B 3aBUCHMOCTH OT yTJa 3pe-
HUS).

OnHako He CTOHT 3a0BIBAThH O TOM, YTO OTPACIICBBIC (DHMHAHCHI, SBIIS-
SICh 3B€HOM OOBEKTUBHBIX M CAWHBIX (DMHAHCOB, O0NAmar0T PeryJsTHB-
HOU mpupomoil. OTcroma BakeH BOIPOC O PE3YIBTATHBHOCTH (PYHKITHO-
HUPOBaHUS (PUHAHCOB KaK COMUAIBHOIO PETYIITOpPa B TOH WM WHOM OT-
paciu »KOHOMHKH. CaMOOpraHW3alys OTPACIEBBHIX (HHAHCOB MOXKET
OBITH MPOIODKEHIEM UX aKTUBHOCTH M CaMOCTOsITeNbHOCTH. [1o Hamemy
MHEHHUIO, CaMOOpraHu3aIms (HHAHCOB HAWOOJIee BBHITYKIO ceOs TPOsiB-
JIS€T TPU OTCYTCTBHHM OINEKH CO CTOPOHBI FOCYAApPCTBA MIIM KPU3HCE KO-
HOMUYECKIX OTHOIICHHH.

Taxum oOpazom, oTpacieBbie GpuHAHCH B PD HyX)IaroTcs Kak B opra-
HU3aIWd, TaK U camoopranmsami. L{enecoodbpa3no, 4ToObI coBpeMeHHas
KOHIICHIIVSI TIPABOBOTO PETYIHPOBAHUS (PHHAHCOBBIX OTHOIICHHU IIPH-
HHMaJa BO BHUMaHHUE JTaHHbIN Te3uc.

/I.B. Kykenko

MECTO 1 POJIb CHEIIMAJIBHOI'O HAJIOTOBOI'O
PEXHUMA «HAJIOT HA IPO®ECCHUOHAJIBHBIN
JIOXO/1» B CUCTEME OBSI3ATEJIbHBIX
MJIATEXXEHN P®D

B 2018 1. Ob1 mpuHAT DefepaNbHBIA 3aKOH, KOTOPBIA YCTaHOBHII
CHeNHABHBIN HAaJOTOBEIN PEXXUM «HAIOT Ha MPOo(ecCHOHATBHEIA JOXOI
N 1
B UeTHIpeX cyOBpekTax Poccuiickoit demeparum .

' O npoBeseHun IKCIEPUMEHTA 110 YCTAHOBNCHHIO CIICLMATBHOIO HAJOrOBOTO PEXHMA
«Hanor Ha npodeccuoHanbHbIl 10X0a» B Topoie (enepaibHOro 3HaueHuss MOCKBe, B
Mockosckoit u Kamyxckoir obnmactax, a takke B Pecnyomuke Tarapcran (Tatapcran):
®Denepanbublii 3akoH oT 27.11.2018 Ne 422-®3 // Cobpanue 3akononatenscrea PO. 2018.
Ne 49 (4. I). Cr. 7494.
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B cBs13u ¢ mpuHATHEM TAaHHOTO (eAepalbHOrO 3aKOHa OBUTH BHECEHBI
n3MeHeHnsa 1 B Hajgoroeeld Komekc P<I>1, KOTOpBIE JTOMOJHKIN OO0IIHe
MOJIOXKEHUS HaJloroBoro 3akoHogarenscrea (cr. 1 HK P®) n. 8 cnenyro-
miero conepkanus: denepatbHBIMU 3aKOHAMH MOXKET OBITH MPEIyCMOT-
PEHO TPOBEACHHUE B TEUCHHWE OTPAHWUYEHHOTO MEepPHOJia BPEMEHU Ha Tep-
PUTOPHH OIHOTO MM HECKOIbKUX CyOBekToB Poccuiickoir denepanuu,
MYHHIIATIATBHBIX 00pa30BaHHUN 3KCIIEPHMEHTOB 0 YCTAHOBJICHUIO HAJIO-
roB, COOpPOB, CICIUATBHBIX HAJIOTOBBIX PEXKHUMOB. [IpaBOOTHOIICHHS,
BO3HHUKAIOIIE B XOZ€ MPOBEACHUS YKa3aHHBIX 3KCIIEPUMEHTOB, PEryiH-
pPYIOTCS 3aKOHOATENBCTBOM O HaJlorax M cOopax € y4eTOM OCOOCHHO-
CTeH, yCTAaHOBIICHHBIX (pe/iepalbHBIMKM 3aKOHAMH O MPOBEICHUH JKCITe-
puMeHTOB. B mepuos nmpoBeneHrs SKCIIEPUMEHTa, HO HE TO3/IHEE YeM 3a
IIECTh MecALEeB 10 ero okoHuanusd [IpaBurensctBo Poccutickonn ®denepa-
nuu npenctapiseT B ['ocynapcrBennyio JIymy ®enepansnoro CobpaHus
Poccuiickoit ®eneparnuu order 00 3pPekTHBHOCTH (HEAPHEKTHBHOCTH)
TIPOBEJICHHOTO IKCIEPUMEHTA, a TAKXKE TPEIIOKEHHS O €ro MPOJICHUH,
00 YCTaHOBJICHUW HACTOSIIUM KOJEKCOM COOTBETCTBYIOIIETO Hajora,
cOopa, CIeruanbHOr0 HaJIOrOBOTO PEKUMa JIHOO O MPEKPaIIeHHH TaKOro
AKCIIEPUMEHTA.

OTUM ke 3aKOHOM ObDIa YCTaHOBIICHA HAJIOTOBAasi OTBETCTBEHHOCTH 32
HapyIIeHne TopsaKa 1 (M) CPOKOB TIepeiadn HaJIOr OTUIATEIbITUKAME CBE-
JICHUIA O ITPOM3BE/ICHHBIX pacueTax Mpy peaii3alliy ToBapoB (paboT, yCciyr,
AMYIIECTBEHHBIX 1paB) (cT. 129.13) u 3a HapyiieHne mopsiaka u (M) cpo-
KOB TI€pe/laun CBEIACHUN O TMPOW3BEACHHBIX pacderax OIepaTopaMHu 3JIeK-
TPOHHBIX TIOMIAJIOK ¥ KPETUTHRIMA Opranu3aiusmu (ct. 129.14).

Jloxo1pl OT JaHHOTO 00SA3aTENLHOrO IUIATEeXa COMIACHO BropkeTHOMY
KOIEKCY PO’ OyIyT HaIpaBILTHCS B OFODKETHI CyObekToB Poccuiickoit de-
nepanuu B pazmepe 63%, a Takke B [leHcroHHBIH QoHT — B pasmepe 37%.

UsMmenenns B o0mux nonoxeHusx Hamorosoro xomexca PO co3maror
HOBBIE NPaBOBbIE BO3MOXKHOCTH JUIsl Pa3BUTHS HAJIOroBoi cucrteMsl Poc-
CHH Yepe3 mpuHATHE (eaepatbHBIX 3aKOHOB, BXOAAIINX B CUCTEMY 3aKO-
HOJATENIECTBA O HAJIOraX M cOopax.

' O BHecenun nsmeHenuit B gactu nepByto u Bropyto HanmoroBoro konekca Poccuiickoit
denepanuu U OTAEIbHbBIE 3aKOHO1AaTENIbHBIE aKThl Poccuiickoit enepannn: OenepanbHblii
3akoH oT 27.11.2018 Ne 425-®3 // Cobpanue 3akononatensctBa PD. 2018. Ne 49 (wacrs ).
Cr. 7497.

2 Bromxkernpiii komeke Poccuiickori ®@enepanuu ot 31.07.1998 Ne 145-®3 // Cobpanue
3akoHogarenscrea PO, 1998. Ne 31. Cr. 3823.
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3akoHONATeNb TOATBEPIMI NPOJNOKEHHE IMPAKTUKU IPOBEACHUS
HKCIIEPUMEHTOB, HAINIPABICHHBIX HA BBEJCHHWE HOBHIX (DHCKAIBHBIX ILIa-
texxei. [Ipu sTOM pa3BUBaeTCs MOAXOM, IPH KOTOPOM MPOUCXOIUT IH -
(epeHINPOBaHHOE MPUMEHEHUE 3TUX O0M3aTETBHBIX IUIATEKEH MO OT-
JETBHBIM TEPPUTOPHAM CyObekTOoB P®D, MOCTHTIIMX OmpeneNeHHOro Co-
[UATBHO-YKOHOMUYECKOT'0 YPOBHS, UTO SIBISETCS OOBEKTHBHBIM CIIEI-
CTBUEM Pa3IMYHOr0 YPOBHA Pa3BUTHS SKOHOMHUKHU.

BwMmecre ¢ TeM, ciaeqyeT mpu3HATh, YTO YCTAHOBIICHHUE MIEPHO/IA TIPOBE-
JCHUST SKCIOEepHMEHTa CpokoM Ha 10 JeT He BIONHE YKIaIbIBAeTCS B
MPUHIMIT ONPENEIEHHOCTH HaJOr0O0IOKEHUI. JTO CIHUIIKOM JITHTEIb-
HBI CPOK, BBRIXOISINUI 32 PaMKH CPETHECPOYHOTO OFOIKETHOTO IIaHHU-
pOBaHMSL.

Kpome Toro, 3akoHOmaTeNh, HA3bIBas JAHHBIA HAJIOT Ha MPOeccro-
HAJNBHBIN 10X0J, 0003HAYAET B KAYeCTBE OOBEKTa HAJIOrOOOI0KEHUS J0-
XOIBI OT pean3allid TOBapoB (paboT, yCIIyT, MMYIIECTBEHHBIX IIPaB),
HUKaK HE COOTHOCSI 3TO C OINpeHeNIeHHOW mpodeccreil HaloromiaTeib-
LI1Ka, HAIPUMEp, €CIIM OH MPEIOCTaBISIET B apeHIy CBOE JIMYHOE HEIBH-
XKUMOE UMYILECTBO (KBapTUPY).

HeobxoanMo mpu3HaTh, YTO YCTAHOBICHHWE W BBEICHHE HAllora Ha
npoecCHOHANBHBIA JOXO/ MOATBEPKIAIOT TE3WC O TOM, YTO TOCYAap-
CTBO WHCIIONB3yeT CBOH (DUCKAJIbHBIA CYBEpPEHUTET IIPH HEIOCTATKE
CpeACTB B OIO/KETHOW CHCTEME W IMPaBOBOH MEXaHH3M IMO3UTHBHOTO
00SI3BIBaHUS SIBISICTCS TPUOPHTETHEBIM.

FO.M. Cynumcraa

O KOHTPOJIBHBIX ITIOJITHOMOYHAX
MYHULIUNAJIBHBIX OBPA3OBAHUI
ITPU INIPEJOCTABJIEHUHN
MEXBIOKETHBIX TPAHC®EPTOB

B coorBercTBUH cO cT. 28 Bromkernoro kogekca Poccuiickoii dene-

1
pamy caMOCTOSITEIBHOCTh OFOJIKETOB SIBJISIETCS OCHOBHBIM MPHHIIAIIOM
OropkeTHOM cucTeMbl P®D. OH GasupyeTcss Ha OCHOBOIOJATAFOINUX IT0-

! Bromxkernpiii komeke Poccuiickori ®@enepanuu ot 31.07.1998 Ne 145-®3 // Cobpanue
3akoHogarenscrea PO, 1998. Ne 31. Cr. 3823.
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noxeHusax cT. 12 Konctutymun P®, cormacHO KOTOPBIM MECTHOE CaMo-
YIpaBJICHHE B Mpe/eTaX CBOMX MOTHOMOYNM CAMOCTOSITETTHHO.

Y4uTeIBas U30XKEHHOE, CIEAYET CAENaTh BBIBOJ O TOM, YTO OpraHbI
MECTHOTO CaMOYIIpaBiCHUS (HApUMep, CEIbCKOr0 TMOCENEHUs) HEeMo -
KOHTPOJIbHBI HHBIM OpraHaM CaMOYIPaBJICHHS (MHOTO MYHHUIIUTIATHHOTO
00pa3oBaHus, HAIIPUMEpP, MYHHUIUITAJLHOTO paiioHa) B YaCTH HPUHATHH
HOPMAaTUBHBIX IIPABOBBIX AKTOB MO YCTAHOBJIEHHBIM JJISI HUX BOIIPOCAM
MECTHOT'O 3HAUCHUS.

Cratbsamu 74 n 77 ®enepanbHoro 3akoHa «O0 00IIKX MPUHITUIIAX Op-
raHW3allid MECTHOrO camoympaBlieHuss B Poccuiickoit <I>e;[epau1/11/1»1
YCTaHOBJIEHO, YTO KOHTPOJIb 33 UCIOJHEHUEM CBOMX IMOJIHOMOYHN Opra-
HAaMU MECTHOTIO CaMOYIPABJIEHUS W AOMKHOCTHBIMH JIMIIAMU MECTHOIO
CaMOYIPaBIICHUS OCYIIECTBISAIOT TOJBKO OpraHbl MPOKYpPaTyphl a TaKKe
COOTBETCTBYIOIIME TOCYAAPCTBEHHBIE OpPraHbl, YHOOJIHOMOYEHHBIE Ha
OCYIIECTBJICHHE TOCYIapPCTBEHHOIO0 KOHTPOJsS (HAma30pa) 3a JNesTenbHO-
CTBIO OPTaHOB MECTHOTO CAMOYIIPABIICHUS U JOMKHOCTHBIX JUI] MECTHO-
r0 CaMOYIIPaBIICHHUS.

IIpr 3TOM JHEHCTBYIOIIMM 3aKOHOJATEIBCTBOM HE MPEAyCMOTpPEHA
00513aHHOCTh COOTBETCTBYIOIIIETO OpraHa MECTHOTO CaMOYTIPaBJICHHUS MTPH
MPEOCTABICHUN CyOCHIUU (MJIM MHOTO MEXOIOJKETHOTO TpaHcdepTa)
W3 MECTHOTrO OroJKeTa (HalpuMep, palOHHOrO OI0JKETa) B afpec HHOTO
MECTHOTO OrojpkeTa (OFOJKETa CEebCKOr0 TOCENICHHUS) MPOBEPSITh COOT-
BETCTBHE 3aKOHOJATEILCTBY HOPMATHBHBIX aKTOB IMOJIyJaTessl OFOJIKET-
HBIX CPEJCTB IO BONPOCAM MECTHOT'O 3HAYEHHS €ro BeAcHHUs. Takue my-
HUIHUTIATHHBIE IPABOBBIE aKThI cornacHo 1. 1 cr. 48 denepansHOro 3aKo-
Ha «O0 OOIIMX MPUHIUIIAX OPraHHW3allMd MECTHOTO CaMOYIPaBIICHHUS B
Poccuiickoit deaepariii» MOryT ObITh OTMEHEHBI WM UX JICHCTBHE MO-
JKeT OBITh MPUOCTAHOBJICHO OpPraHaMH MECTHOTO CaMOYTpaBJICHUS WIIH
JIOJKHOCTHBIMHU JIUI[AMH MECTHOTO CaMOYIIPaBICHUS, TPUHSIBIIAMHA (U3-
JIaBIIMMHU) COOTBETCTBYIONINN MYHUITUIAIBHBIN MPAaBOBOM aKT, & TAKXKE
CyZIOM; a B YaCTH, PETYJIUPYIOIIEH OCYIIECTBICHUE OPraHaMH MECTHOIO
CaMOYIpaBJICHUS OTAEIBHBIX TOCYIapCTBEHHBIX MOIHOMOYMUH, MEpeIaH-
HBIX UM (elepalbHBIMH 3aKOHAMH M 3aKOHaMH CyOBeKTOB Poccuiickoi
®denepanuu, — YNOIHOMOYEHHBIM OpPraHOM TOCYIJApCTBEHHOW BIACTH

' 06 06mux MIPUHIMIIAX OPTAaHU3AIMKA MECTHOTO caMoympaBieHus B Poccuiickoii denepa-
uun: Genepanpublii 3akoH ot 06.10.2003 Ne 131-®3 // Cobpanue 3akoHonatenbera PD.
2003. Ne 40. Cr. 3822.
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Poccuiickoit deneparun (ynoIHOMOYSHHBIM OpPraHOM T'OCYIapCTBEHHOMN
BIIacTH cyObekTa Poccutickont denepanun).

Kpome 3toro, IIpukazom ['eHepansHOro mpokypopa PO MPOKypOpam
MIPEATICaHo, He 0CIalIIsst Haa30pa 3a 3aKOHHOCTHIO HOPMATHBHBIX MTPaBO-
BBIX AKTOB, OCYILIECTBIISTH ITPABOBYIO IKCIEPTU3Y NMMPOECKTOB HOPMATHBHBIX
MIPaBOBBIX aKTOB, B TOM YHCIJIE OPIaHOB MECTHOT'O CAMOYIIPaBJICHUSI.

Taxum 0Opa3oM, mpuBicdeHUE K OIOIKETHOW OTBETCTBEHHOCTH MY-
HUIMIIAIGHOTO paifoHa MpH TMPENOCTaBICHUH MEXOIODKETHBIX TpaHC-
(epTOB CETHCKOMY TOCENECHHIO 32 HEAOCTATOUHBIH KOHTPOJIH 32 HOpMa-
THBHBIMH aKTaMH CEJBCKOTO ITOCEJICHHUS ABIISIETCS HETPABOMEPHBIM.

I.b. Lvipenscanosa

WHUIIMATUBHOE BIOJJKETUPOBAHHUE
B TOMCKOM OBJIACTH

duHaHCOBas TIOJIUTUKA POCCHIICKOTO rocy1apcTBa Ha COBPEMEHHOM 3Ta-
e Majo-IMOMaITy JOIMYCKAaeT BO3MOKHOCTh IPSIMOrO YYacCTUsI HACETCHUS B
OIOJDKETHON JIeATENhHOCTH MyOIMYHO-IPAaBOBBIX 0Opa3oBaHuii. Iloka, Ko-
HEYHO, MbI He HaOIF0JaeM FOPUANYECKUX (HOPM, JOIMYCKAOIINX, HAPUMED,
FOJIOCOBAHHMST HACEIICHHS 33 YTBEPXKICHHE MECTHOrO Oro/pKeTa (XOTs Obl Ha
YPOBHE CENBCKOTO TIOCENEHMS), HO 00SI3aTENbHBIE OTYCThI [IAB PETHOHOB U
MYHHUIIUNATBHBIX 00pPa30BaHUi, MyONUYHBIC CIYHIAHUS MO OFOKETHBIM
BOIPOCAM Y€ JaBHO MTUTAIOT OFO/PKETHO-IPABOBYIO MPAKTHKY.

[Monaraem, 4TO CEroOJHS y4acTHE HACENCHHS B MyOIHYHO-OFOHKETHOU
JIESITENIHOCTH TJIABHBIM 00Pa30M CBOIMTCS K BOBIICUSHUIO HACENCHUS B (u-
HAHCHPOBAaHUE BOIIPOCOB MECTHOTO 3HAUCHHS. 3a4acTyIO «BOBJICUCHUCH
BBIPAXKACTCS B TOM, YTO M3-3a OTCYTCTBHUSI CPEJICTB B MECTHOM OIOKETE U
OCTPOTHI OOIIECTBEHHOTO 3aIpoca OCYIIECTBISIETCS MyONMMYHBIA cOop (hH-
HAHCOBBIX M HHBIX MATEPUATBHBIX PECYpPCOB HA DELICHHE 3HAYMMOW IS
JIOKAJTbHOM TeppUTOPHH MPoOIeMsbl. Tak, «BCeM MHPOMY CTPOSITCS CETbCKHUi
KITy0, CIIOPTHBHAS IUIOMIAKA U T.J. VIMEHHO TakuM myTeM KpayadhaHIuHr

'o IIPaBOTBOPYECKOM JEATEILHOCTH OPraHOB NPOKYpPATyphl M YJIYYIICHHUH B3anMojeii-
CTBHS C 3aKOHOJIaTEIBHBIMH (TIPEACTABUTEIFHBIMI) U UCHOJIHUTEIBHBIMU OPTaHAMH TOCY-
JIapCTBEHHOM BJIACTH M OpraHaMH MecTHOro camoynpasieHus:IIpuka3 I'ennpokyparyps
Poccun ot 17.09.2007 Ne 144 // CIIC Koncynbrantllimtoc. Bepeus IIpod. M., 2018. [lo-
CTyn U3 JIokanbHOU cetn Hayd. 6-ku Towm. roc. yH-Ta.
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TIOCTETIEHHO BXOIWT B HaITy >ku3Hb. KpayndanmuHar — 3T0 crmocod KOoIieK-
THBHOTO (PMHAHCHPOBaHMS MPOCKTOB, MPH KOTOPOM NEHBIH HA CO3IaHHE
HOBOTO MPOIYKTa MOCTYIAIOT OT €ro KOHEUHBIX moTpebuteneil. [loreHmman
(DMHAHCOB KaK COIHATBGHOTO PEryJsITOpa OYeHb BHICOK M TOYTH HE MMEET
TIPe/IeNIoB, OCOOCHHO B TOM YaCTH, KOrJa (PHMHAHCOBBIC OTHONICHHS CaMOHa-
CTpamBaroTCs 0€3 yJacTHsi TOCYIapCTBa U npaBal.

Hanbonee pa3zpaGoTaHHBIM B MPAaBOBOM CMBICIIE W TIPHBBIYHBIM JUTS
MyOMUYIHON BIIACTH MEXaHW3MOM BOBIICUCHHS HACEICHUS B (DMHAHCHPO-
BaHHE BOIPOCOB MECTHOTO 3HAYCHUS SIBISCTCS CaMOOOIIOKECHUE TPax-
naH. V3BecTHO, UTO cpencTBa caMOOOIIOKEHHS TpakIaH — 3TO Pa3OBEIE
IJIATEeXKH TPa)K1aH, OCYIIECTBISIEMbIE Ul PELIEHUs] KOHKPETHBIX BOMNPO-
COB MECTHOTO 3HadeHHs. MeXIy TeM caMOO0JI0KeHHEe He MOXKET OBITH
HAIIEJICHO TONBFKO Ha cOOp (DMHAHCOBBIX PECYPCOB, a B OONBIICH Mepe —
Ha CTUMYJIHPOBAHHE MPSIMOTO OTBETCTBEHHOTO M (PHMHAHCOBOT'O YJACTHSI
rpaXKlaH B MECTHOM CaMOYIIPaBICHHN .

Emre omHIM MexXaHM3MOM BOBJICUCHUS HACEIECHUS B (DMHAHCHPOBAHHE
BOIIPOCOB MECTHOTO 3HAYCHUS SIBISCTCS WHUIMATHBHOE OFOIKETHPOBA-
Hue. HNnuaTrBHOE OOIKETHPOBAHUE — ATO yJ4acTHE TpaxkIaH B OrOI-
KETHBIX pelIeHUsIX, KOTOpoe NosABUiIoch B KoHIEe 1980-x rr. B bpasunuu.
K oTnuuurtenbHbIM NpU3HaKaM JaHHOTO MEXaHU3Ma MOXXHO OTHECTH TO,
YTO MPUMEHSIETCSI TPOSKTHBINA MOXOJ K TIOMCKY M PEICHUI0 TIPOOIEMHOTO
BOIIpPOCa, HAaceleHHe He TONBKO (PHHAHCHPYET, HO U Y4aCTBYET B pean-
3aIlUM COOTBETCTBYIOIIETO IPOEKTA.

B Tomckoit oomactu ¢ 2017 T. uaeT BHEAPEHUE HHCTPYMEHTOB HHHUIHA-
THBHOTO OFOJDKETUPOBAHMS B paMKaX TOCYAAPCTBEHHOW MporpaMmbl «Id-
(DEeKTHBHOE YTIPaBICHNE PETHOHAIBHBIME (PHHAHCAMH, TOCYIapCTBEHHBIMHU
3aKYIKaMH ¥ COBEPIICHCTBOBAHIE MEKOIODKETHRIX OTHOMIEHHH B TOMCKO#
obmacTiy. JTO CTao BO3MOXKHBIM B CBSI3H C HAYaJIOM PEANM3allN B PETH-
OHE COBMECTHOro mpoekra MunmncrepcTBa ¢uHaHCOB PO 1 BeemupHoro
Oanka «Pa3BUTHE MHUIMATHBHOTO OOKETUPOBAHUS B cyObekTax Poccwii-
ckoit deneparmy. B HacTostee BpeMsl MEXaHU3MBI HHHUIMATHBHOTO OFOIT-
YKETUPOBAHUS OCYIIECTBILTIOTCS Ooree 4eM B 45 cyobekTax PO.

! UeipermxanoB Y./l. duHaHCH M TpaBO Kak colualbHbie peryisitopsl // IIpaBoBbie
MpOoOJIeMBl  YKPEIUIEHHsI POCCHIICKOW rocynapcTBeHHOCTH. Tomck: U3n-Bo Tom. yH-Ta,
2015.4. 65. C. 132.

2 Hpipenxanoa JI.b. Camoobioxenne kak QuHaHCOBas (opMa ydacTHs HACEJICHUS B
MECTHOM caMmoynpaBieHuu // IlpaBoBele IpOOJEMBI  YKPEIUIEHHS POCCHHCKON
rocynapcrBeHHOCTH. Tomck: M3n-Bo Tom. yH-Ta, 2016. Y. 69. C. 180.
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WNunnatrBHOE OO KeTHpOBaHUEe B TOMCKOW 00JacTH Mpearonaraet
BBIZICJICHHE MYHHIUIAIUTETaM CpPEACTB 007acTHOro Oro/pKeTa B BHUJC
cyOcuanidi Ha COPUHAHCHPOBAHHE WH(PPACTPYKTYPHBIX MHUKPOIPOCKTOB,
MPEUTOKEHHBIX HEMOCPEACTBEHHO HAaCEJICHHEM MYHHIMIAIBHBIX 00pa-
30BaHU, MPH 00s3aTEILHOM y4acTHH B (DMHAHCHPOBAHWU COOTBETCTBY-
IOIHUX IMPOCKTOB MYHUIUTIATUTETOB M HaceleHus. [IpoeKThl, KOTOpbIe
peamu3yroTCs Yepe3 MeXaHW3M HHUIMATHBHOTO OK0JIKETHPOBAHHUS, OTOH-
paroTcsi Ha KOHKYPCHOH OCHOBE. YCIIOBHSI COPHUHAHCHPOBAHHUS TAKOBBI:
He MeHee 10% oT o0IIei CTOMMOCTH MPOESKTa, MPeIaracMoro HaceJIeHH-
eM (3a CUET CpeJICTB MECTHBIX OOKETOB) M He MeHee 5% OT o01mei cTo-
HAMOCTH TIPOEKTa (BHEOIOIKETHBIE CPEICTBA).

B Tomckoii obmacti oT60p MPOEKTOB HA KOHKYPCHOW OCHOBE BIICpBEIC
6b01 ocymectieH B 2018 1. Ha xoHKypc ObLTO Momano 59 3asBok ot 13 my-
HULMTATBHBIX PaiOHOB M 3 TOPOJICKMX OKpyroB Tomckoi obmactu. K xoH-
KypCHOMY 0TOOpY OBLIO JIOMYIIEHO 57 3asBOK, IO UTOraM OICHKH U COCTaB-
JICHWSI peHTHHTA MOOSIUTEISIME TPH3HAHEI 36 3asBok. O0mmit 00beM cydcH-
JWi 13 00JIACTHOrO OIOMKeTa Ha X PealM3alliio cocTaBiseT 24,8 MH pyo.
B mepeuens mpoekToB — mobemuTeneil KoHKypcHOro oroopa 2019 r. Bommm
42 mpoekTa 00MIeld CTOMMOCTBIO 35,8 MITH pyo0., W3 HUX 24,8 MiTH py0. — cpen-
CTBa 00JIaCTHOrO OOPKETa, 5,6 MITH PyO. — COPUHAHCHPOBAHKE 3a CUET MECT-
HBIX OFOIDKETOB, 3 MITH py0. — (PHHAHCOBBIN BKJIAJ HACENEHNS, 2,4 MITH pyO. —
yJacTre FOPUAMYECKUX JIMIl W WHIUBHIYAILHBIX NpeArnpuauMateneid. Oc-
HOBHAsl YacTh MPOEKTOB, MPEII0KEHHBIX HACCIICHHEM MYHHITHITATHLHBIX 00-
pa30oBaHWii, HalpaBJicHA Ha CO3/IaHKe JIHOO 00YCTPOMCTBO JMETCKUX ILIOIIA-
JIOK, CIIOPTUBHBIX OOBEKTOB, MECT MAacCOBOTO OTIbIXa, PEMOHT MYHHIIU-
MATHHBIX JIOPOT ¥ YUPEKICHHNA COMMATLHON C(HEpBI.

K umcny mpoGiieM Ha IMyTH BHEIPEHUS WHCTPYMEHTOB WHHUIIMATHBHO-
ro OFOJKETHPOBAHHS CTOUT OTHECTH OTCYTCTBHE CHCTEMHOW HOPMATHB-
HO-TIPaBOBOM OCHOBBI WHHUITMATHBHOrO OrOpKeTHpoBaHus B P®. Broa-
J)KETHBIN KoaeKc PD He colepKUT HU OJHOM HOPMBI, Kacaroulencss UHU-
[IHATUBHOTO OMOJDKeTUpOBaHUA. Henmb3s He 3aMETHTh, YTO CYIIECTBYIO-
masi MpakTHKa WHAIUATHBHOTO OFO/PKETHPOBAHHUS OPUEHTHPOBAaHA CKO-
pee Ha CTUMYJIMPOBAHHNE AKTHBHOCTH OPraHOB MECTHOT'O CaMOYIIpaBiie-
HHUsI, Y€M Ha caMO HacelleHue. HakoHer, mOMHMO MPOYEro, MBI UMEeM
HEZI0CTATOYHO PAa3BUTYIO HH(GOPMAITHOHHYIO TTOUICPIKKY HHHUIIHATHBHOTO
OFOJDKETHPOBAHUS B cyObekTax Poccutickoir denepainu 1 MyHHIIATIATb-
HBIX 00pa30BaHUAX M, KaK CIECICTBHE, HEIOCTATOYHYIO WH()OPMHUPOBAH-
HOCTb TpakKJaH O peai3allii HHAIUATHBHOTO OF0PKETHPOBAHUSI.
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A.M. Bapnawos

PACKPBIBATD IIOTEHIIMAJI
POCCUHMUCKOHN KOHCTUTYIINU

25 okTsa0ps 2018 1. B pamkax Bcepoccuiickol HayqHO-TIPAKTHUECKOM
koH(pepenmuu «tOpumudeckas Hayka u oOpazoBanne B Cubupu: Tpamu-
UM ¥ MHHOBAIIMWY, TOCBAIIEHHOH 120-IeTHI0 IopHamaeckoro oopa3ona-
Hus B Cubupu, cocrosmachk 3acemanue Kpyrmoro croma «KoHCTHUTYIHS
Poccuu u ykperuieHrne poccuicKoi rocy1apCTBEHHOCTHY, MOCBSILIEHHOTO
25-netnto Koncturyuu Poccuiickoit @eneparum.

B BEHICTYIUIEHUSX YYaCTHHKOB ¥ IPEACTABICHHBIX MaTepHaiax ObLI
paccMOTpEeH MIMPOKUH KPYT aKTyalIbHBIX MPOOIeM KOHCTHTYIINOHAIN3MA.

Tak, B Teaucax mokiana mpodeccopa Kadeapbl KOHCTUTYIIHOHHOTO U
MexyHapoanoro npasa FOU TT'Y, 3acnyxenHoro ropucta PO Muxamu-
Ja AjexceeBnya MutiokoBa 1o ucropuu npuHsatus Konctutyuuu PO
OblIIa TTOKa3aHa MHOTOBEKTOPHOCTh KOHCTUTYIIIOHHOTO MTpoIlecca Havyama
1990-x TT., KOTOpBIH MPOTEKANT B OCTPOH MOTUTHYECKOW OOphOe, OBLI
MPOTUBOPEYNB U HerocnenoBareneH. Jlo cepenunbl 1993 1. paboTta Haf
npoekToM KoHCTUTYINH (haKTHIeCKH OCYIIECTBISIIACH IO TBYM HaIpaB-
nenusM. IlepBoe U3 HUX peann30BbIBaNIOCH NoJ Arujod Bepxosuoro Co-
BeTa co3naHHOW Cbhe3oM HApOJHBIX AemyTaToB KOHCTUTYLMOHHOW KO-
MHUCCHEMH, TJIe B KOHEYHOM HUTOre, 0 MHEHUIO0 MHOTHUX MOJUTHKOB U HC-
cle10BaTeNe, MbITaJiuCh COEIMHUTD MPOILIOE — COBETCKYIO MOJIEIb) —
C MapiIaMeHTCKOW pecIyONuKoi. DKIEKTHYeCKrue, ¢ aMOUIMSIMI Ha HO-
BH3HY, BapHaHTHI IpoekTa Pabodeit rpymmsl KoHCTHTYIMOHHONW KOMMC-
CHUU TaK U OCTaJUCh «aMSITHUKAaMHU MPABOBOW MBICIH, MIOPOJIUB CIOX-
Hble TIOJUTUKO-IOpUANYECKIE AUCKyccuUd. OTHAKO HY>KHO MPU3HATH, YTO
PSLI TIONOXKEHUH, arpoOUpOBaHHBIX KOHCTHTYITMOHHON KOMHCCHEH, CTa-
JIU Ba)KHBIM MatepuaiioM ais Oyaymei Koncrurynun.

Bropoe — mparmMatuueckoe — HalpaBJIeHHE OTJIIMYAIOCh CTPEMIICHHEM
co31aTh HOBYI0 KOHCTUTYLIMIO IyTEM MPUHSATUS CEPUU KapIUHAIBHBIX U
KOHIIENTYaJbHBIX W3MEHEHWH M JOMOJNHEHWH B JCUCTBYIOLIYIO TOrIa
Koncrutynuto 1978 r. ¢ ucnonp3oBaHueM B ONpeesieHHON Mepe U MaTe-
puanioB Koncrutynunonnoit komuccuu. Ero peanuzaius ocyuecTBisiach
CTHXUIHO, Yallle BCETO IO BIUSAHUEM TEKYIIUX MOTPEeOHOCTEH TOW HITH
WHOW BETBH BJACTH, TJIABHBIM 00pa3oM IOJUTHYCCKUX YCTPEMIICHHUI
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Bepxoaoro Cosera. B KoncTutynuio 0b110 BHECEHO TOMPaBoK: B 1990
r.—53;81991r.—29u B 1992 r. — oxomo 300.

PesynpraThl OKa3anuch BechbMa MPOTHUBOpeUuBbl. C OIHOI CTOPOHHBI,
Takue MPHOOPETCHHS NUBIIIN30BAHHOTO JIEMOKPATHUECKOTO Tocyaap-
CTBa, KaK 3aKpeIyieHHe MyTeM IONPaBOK MOJUTHUYECKOTrO ILTIOpaIn3Ma,
MIPUHIMIIA Pa3IeNICHNs BIacTel (B TO BpeMs, KOHEUHO, BeChMa (popMalib-
HOT0), YUpeXIeHHUEe MHCTUTYTa IMpe3u/ieHTa U MPOBEIEHUE INEPBBIX €ro
BEIOOpOB, co3manne KoucrutyrumonHoro Cyna W OCHOB A CyAeOHOM
pedopmel, BKoueHne B KoHCTHTYIHIO conepkaHus Jlexnapamn mpas u
cBOOOA YenoBeKa U rpaxknannHa u DenepaTHBHOrO IOroBOpa, C JAPYTOM
CTOPOHEI, OOJBIIOE KONMIESCTBO H3MEHEHHUN 1 JTomonHeHui B Konctuty-
LHUIO NPUBEIH K TJIABHOMY MOPOKY — MPOTHBOPEUUIO MEXAY CTapbiM U
HOBBIM, BO3HHK CEpBE3HBIN cOallaHCc 3aKOHOMATENbHOW W HCIIONHH-
TenbHOM BiacTeil. KOHCTUTYLUMOHHas Jekiapalus HPUBEPKEHHOCTH
MPUHLKIY pa3/ieJeHus] BIacTel Ha MPaKTUKE CBOIMIIACHh HAa HET COXpaHe-
HueM cT. 104 npexueit Koncrutynuu PCOCP o nonnoBnactun Cnesna
HAPOJHEIX JEMyTaToB. Bee 310 0c1abisiio rocyiapcTBEHHYIO BIACTh, UTO
CTaBWJIO T10J] COMHEHUE CaMO MPOJOJIKEHHUE CTPOUTENbCTBA JIEMOKPATHU-
9EeCKOU POCCUICKOI TOCyIapCTBEHHOCTH U CyIb0y pedopm.

Kaxxnoe 13 Ha3BaHHBIX HAINIPABIIEHUH 0Ka3aJI0Ch MAJIONPOIYKTUBHBIM.
[lepBoe B TedeHWE TpeX JIET HE MOTJIIO BHIIATH OKOHYATEIBHBINA, OMO0-
pernsiil BepxoBasiM CoBeToM U cyObekTamu Depepaliiii MpoeKT, a BTO-
poe Beo K YrIIyOIIeHUI0 KOH(PPOHTAIMU MEXIY BETBSIMH BIIACTH, K €€
0CITa0JICHHUIO U B KOHEYHOM UTOre K BceoOrieii 0€30TBETCTBEHHOCTH.

PesynpraTel ampenbckoro pedepenmyma 1993 r. mpemompenenmiim
9KOHOMHYECKHE M TMOJUTHYECKUE MPUYMHBI WHTEHCHUBHOM MOATOTOBKU
npoekTa HOBOM KOHCTHTYIMM, KOHLENTYaJbHO OTJIMYAIOIIErocs OT TeX
MOJIX00B, KOTOPbI€ TOCHOACTBOBAIN B KOHCTUTYLIMOHHON KOMHCCUU U
3aKOHOIaTeNbHON mpakTike BepxoBHoro Coera. I'maBHEIME OCOOEHHO-
CTSIMH KOHCTUTYLIMOHHOI'O TpoLiecca C 3TOr0O MOMEHTa SIBUIKCH 3aBep-
maromas jgopaborka mpoekta Konctutymuum Poccuiickoit ®denepanun
IKCTPAaOpAMHAPHBIM OpraHoM — KOHCTUTYLIMOHHBIM COBEIIAHUEM, CO-
3BaHHbIM [Ipesunentom Poccuu, u npuHsTHE €€ BCEHAPOAHBIM TOJOCO-
BaHHEM.

Taxum o6pazom, 1o MEEHIIO M.A. MUTIOKOBa, B MHOTOTPAHHOM KOH-
CTUTYLIMIOHHOM ITpolecce mepBoi Tpetu 90-X IT. IpoIIoro BeKa ¢ BBICO-
Tbl HBIHELUIHEr0 BPEMEHM 4YEeTKO pa3jMy4aloTcsi TPH HaIpaBlICHUS:
1) kBa3uMHOBaLMOHHBIN (moaroroBka npoekra Koncrurynuu Konctury-
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[IMOHHOW KOMUCCHEH); 2) HBONIONHMOHHBIA (MOACPHH3AIMUS TIPEKHEH
Konctutyninm myreM u3MeHEHUH U TOMOTHEHUH); 3) «PEeBOIIOIIMOHHBIN)
(mpunsatrne Koucrurymum, mpopaboraHHoi KOHCTHTYIHOHHBIM COBemIa-
HUEM, ITyTEM BCEHAPOIHOIO TOJIOCOBAHUA).

JOKTOp IOpHANYECKHX Hayk, mpodeccop KemepoBckoro HMHCTHTYTa
Poccuiickoro skoHomuueckoro yHuBepcutrera uM. [.B. IlmexaHoBa
KOpuii Bragumuposuny Kum B cBoeM /10KI1aJie TOBOPHII O «IaJUTHATH-
Bax» B KOHCTUTYLIMOHHO-IIPaBOBOM peryiaupoBaHuu. Ilo ero mMHeHwuro,
OIBIT KOHCTUTYIHOHATIM3Ma, IPHOOPETCHHBIA 3a MPOMIEANTYI0 YeTBEPTh
BEKa, pacIIMpuil HaIlM MPEICTABIECHUS O MPAaBOBBIX CPEICTBaX U Mexa-
HU3ME KOHCTUTYLIMOHHO-TIPAaBOBOTO peryiaupoBanus. [lo mepe nanpHei-
mero yrayoneHus B «QHU3UKY» U «MeTa(U3WKy» KOHCTHTYIUH OHA
HEIPECTAHHO OTKPHIBAETCA HOBBIMU CBOMMH I'PaHSIMH U OTTEHKaMH, BbI-
CBEUMBAIOIINMH HE TOJIBKO JOCTOMHCTBA, HO M CKPBITHIC Je(heKTHI, KOTO-
pbl€ OrPaHUYMBAIOT COLIMOPETYIISITUBHBIN NoTeHnran OCHOBHOTO 3aKOHa.
JehexkTHOCT, HOPMOIIONOKEHUH KOHCTUTYIIUY BBI3BaHA Pa3HBIMH 00CTO-
SATENLCTBAMU — U (hOPMATBHO-IOTUIECKOT0, H TEXHUKO-IOPUANIECKOTO, 1
CEeMaHTHYECKOTO CBOicTBa. MHaue roBops, OHM pa3HOIJIAHOBHEI M OOHA-
PYXKHUBAIOTCS IPAKTUUYECKH BO BCeX rniaBax KoHCTUTYyLHH — U B OCHOBax
KOHCTHTYLIMOHHOTO CTposi (ThaBa 1), m B (QemepaTHBHOM YCTPOUCTBE
(rmaBa 3), U B MONOXKEHUAX, MOJACTHPYIOMHX (HOPMY MpaBICHUS U MeXa-
HU3M rocyjapcTsa (ryaBel 4 u 6), BKyIle C CUCTEMOH MECTHOrO caMo-
yrpasieHus (cT. 12 u rnaea 8). OueHb yacto Ae(eKTHbIC HOPMBI CTaHO-
BATCSI HCTOYHUKAMU TIPaBOBBIX (uKImid. Hanbomee pacpocTpaHeHHBIMI
W3 HUX U BOCITPOM3BOIMMBIMU BO MHOTMX KOHCTUTYLHSX, B TOM YHUCIIE B
Koncrutynun P®, sBnsiorcs (ukmmu cyBepeHuTeTa Hapoma (4. 1,2
CT. 3) UM Ke CyBepEeHHOr0 cTaTyca CyObeKToB (eaepannii (4. 2 cT. 5).

Odenp ONMM3KA K (QUKIUSAM «IaJUTHATHBHBIC» FOPUIMIECKAE KOHCTPYK-
uuu. Iammuatus (Gp. palliatif ot nat. pallium — nokpeIBajo, ILUIAlI) — He-
HCYEpIIbIBAIOLIEE, BPEMEHHOE pelleHne, monyMepa. TepMuH «aiidiaTuB
mepernen U3 MeIUIMHBL 1 0003HaYal JIEKapCTBO, IPHHOCSIIEE JIHIIH Bpe-
MeHHOe o0JeT4eHre, HO He n3neunBatomee ot 6one3nu. U.A. UnsuH 005-
SICHSUT TIOSIBJIEHHWE NAJUIMATUBOB B MPAaKTUKE I'OCYAAapPCTBEHHO-IIPABOBOIO
CTPOHUTENBCTBA «CIICMOTO0 M OECITOMOIIHOCTHIOY, «OE3bIICHHOCTHIO BiIa-
CTH», TOPOXKAAEMBIX KPU3UCHBIM COCTOSHHEM IPAaBOCO3HAHUS U IPHUBO-
JSIIUX K «BBIPOXKIICHUIO IIPABOBOM 1 FOCYAAPCTBEHHOM HKU3HMY.

[IpuMeHHUTENPHO K MOJIUTHUKO-IIPABOBOM OONACTH IMaTHaTHBAMU
MOXHO 0003HauaTh HEKHE aKThl HHCTHTYIIHOHAIBHOTO WM K€ HOopMa-
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THUBHO-IIPABOBOr0 XapaKTepa B T'OCYJapCTBEHHOM CTPOUTENLCTBE, MMe-
IOLUE TMPOMEXYTOUHBIN, BPEMEHHBIH, HEHCUEPIBIBAIOLIUN XapaKTep.
OHM CO37al0T BIEYATJIEHME HE3aBEPIIEHHOCTH B KOHCTHUTYLMOHHOM
CTPOUTENBCTBE, KOTJla OKOHYATEIbHOE pEIIeHHe KPYMHBIX Trocynap-
CTBEHHBIX BOIPOCOB OTKJIA/IbIBAETCS HA HEOMPEEIEHHBIH CPOK.

Kak m3BecTHO, O1HA U3 XapaKTEPHBIX MPOOIEM MOMYISIPHBIX TONTUTH-
KO-TIPaBOBEIX HJeH (IIPaBOBOI'O M COLMUANBHOTO T'OCYIapcTBa, OJIarormo-
Jy4usl ¥ JOCTOMHOW >KU3HU U TP.) COCTOMT B HEBO3MOXKHOCTH AaTh UM
YETKOE U HEIBYCMBICIEHHOE ONpejeieHrne. A MOCKOIbKY KOHCTUTYLUS
HX HE OIpeleNaeT U He KOHKPETU3UPYET, TO OHH HE UMEIOT JOJIKHOTO
LIEJIETONIaralolero xapakrepa. TakoBa cUTyalus ¢ HayajlaMH COLMaJIb-
HOr0 rocynapcTsa, 3ajokeHHbIMH B cT. 7 Koncrutyuuu PO, npenmnona-
TalOIMHU CO3JIaHHE TOCYIaPCTBOM yCIOBUH, 00ECIICUMBAIOIINX TOCTOH-
HYIO JKH3Hb B CBOOOIHOE pa3BUTHE UeToBeKa (4. 1), 6e3 yTOUHEHHS HX
MIPEANOCHUIOK, TApaMETPOB U XapaKTePUCTUK. [[pyroil niocTpaTUBHBIN
MpUMeEp, TaK ke KaK U MepBbId, HAXOIAIMNACA HAa TOBEPXHOCTH, KacaeTcs
Mexanu3ma nepecmorpa Koncrutynuu P®. Jlo HacTosmero BpeMeHu He
TPUHAT — Kak Toro Tpedyer 4. 2 c1. 135 KoHcTuTynum — ¢enepambHbIit
KOHCTUTYLIMOHHBIN 3aKOH, PETyIUPYIOIIMKA NOpsiiok co3biBa KoHcTUTy-
nuoHHOro cobpanus. COOTBETCTBYIOIINE 3aKOHOMPOESKTEI B pa3HOE Bpe-
MsI BHOCWIIMCH U Aenytatamu ['ocymapcrBeHHoil ymbl PO, u yueHbIMH.
Ho Bce onn ObuH OTKIIOHEHBI. KOMUTET IO KOHCTUTYIIHOHHOMY 3aKOHO-
JaTeIbCTBY M TOCYAaPCTBEHHOMY CTPOUTENBLCTBY I 0CyMBI HENTPEKIOHEH
B CBOEM MO3ULUU: TAKOW 3aKOH JOJKEH MPUHUMATHCS TOJIBKO B TOM CIY-
Yae, eCIIM pedb HIET 0 HEOOXOAUMOCTH pa3paboTku mpoekTa HoBoi Kon-
crutynun Poccuiickoit @enepaunu. A s Komurera Bompoc o mepe-
cmotrpe KoHcTuTyliMu HeakTyaleH.

K kareropuu naJjMaTuBHBIX CJIEIyEeT OTHECTH U T€ MOJOXKEHHS KOH-
CTUTYLIMH, KOTOpPbIE MPOBO3IIIAIIAIOT BaKHbIE Hayasla rOCyJapCTBEHHOIO
CTpost (IeMOKpaTus, BEPXOBEHCTBO 3aKOHA, FapaHTHU CaMOCTOSTENbHO-
CTH MECTHOI'O CaMOYyMpaBJeHUs U Jp.). X OTHOCAT K KaTeropuu HOPM-
MIPUHLIMIIOB WM K€ HOpM-JAekiapanuil. Ha mpakTuke ux comepikarelib-
HO€ HAaIOJIHEHUE OCYILLIECTBISAETCS 32 paMKaMU KOHCTUTYLIMOHHOI'O Pery-
JUPOBaHUs, B TEKyIled HOPMOTBOPUECKON M MPaBOINPUMEHHUTENHHOH Jie-
STENFHOCTH OPraHOB IIyONMYHOH BiacTu. B menom ke mpobneMa Tpak-
TOBKHM U BOIUIOILIEHUS B JKU3Hb HATAJIKUBAETCA HAa HEIIPOCTYIO B TEOPETH-
YEeCKOM M MPaKTHYSCKOM OTHOIICHHSX MPOOIIeMy KOHCTHUTYIIIOHHOTO
mpaBa — O TpeneNiaX U TIIyOnHEe KOHCTUTYIIHOHHOTO PErYIHPOBAHHS TEX
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WM WHBIX CTOPOH JKM3HHU TocymapcTBa u obmectBa. C OZHOW CTOPOHHL,
KOHCTUTYIIUS HE MOXET OOBATh HEOOBATHOE W OBITh «Oe3pa3sMepHO».
C nmpyroii CTOpOHBI, a0CTPaKTHOCTh €¢ (POPMYIHPOBOK, CMBICIOBAs He-
OIIPENETICHHOCTh KITIOUEBBIX ITONIOKEHUH, KOHCTHTYHPYIOIINAX IeNH, 3a-
JAa9M TOCYJapCTBa W OCHOBBI TOCYAAapPCTBEHHOTO CTPOS, CO3IAIOT IS
TOCY/IapCTBEHHBIX OPraHOB MIMPOKUI 00bEM AUCKPEHHii, T.€. BOZMOKHO-
CTH JICHCTBOBATH 10 CBOEMY YCMOTpPEHHIO. U OIATH Ke: eclii TUCKpeu-
OHHBIE TTOTHOMOUMS (haKTHIECKH OecrpeAeNbHBI, TO B YeM CMBICT KOH-
CTUTYIIUH, KOHCTUTYIIHOHAIN3MA U IIPABOBOTO TOCYIapCTBa?
3aBenyromuit kadempoil TEOPHH W HCTOPUH TOCYAapCcTBA W IIPaBa,
KOHCTHTYIIMOHHOTO IpaBa HoBOCHOMPCKOT0 HAITMOHAIBHOTO HCCIIEIO0BA-
TENICKOI'0 YHUBEPCHUTETA, JOKTOp IOPHOMYSCKHX HayK, mpodeccop
Hrops Anexcanaposuy Kpasen, pasMbIIuisas HaJl XapaKTepOM POCCHIA-
CKOTO KOHCTUTYIIMOHAIN3Ma, HCIOIH30BA AHTIMHACKANA KOHIIETIT «XO-
pormast KoHCTHTYImsD» («good constitution»), KoTopas MOXKET ypaBHOBE-
CHUTh HpPaBCTBEHHOCTh 3aKOHa ¥ HPaBCTBEHHOCTh T'OCYAapCTBEHHOTO
npaBicHUS. B coBpeMeHHOM OpHTAaHCKOM KOHCTHUTYIIHOHHO-TIONUTHYEC-
KOM OITBITE «XOPOIIYI0 KOHCTUTYIIHIO» PACCMATPUBAIOT B KOHTEKCTE OT-
HOIIIEHUS K IpaBaM 4YeloBeKa (Ha ypOBHE MPAaBOBOH aOCTPaKINH) WITH B
KOHTEKCTE IMepeXxoaa OT MapIIaMEHTCKOr0 K KOHCTHUTYIIHOHHOMY BEpXO-
BEHCTBY. B oTHOmeHnn cutyanuu B Poccun Xopolmas KOHCTHTYIIUS MO-
KET PacCMaTpPUBATHCA KaK KOHCTUTYIUS, 0OCCICUMBAIONMIAS TIEPEXOI OT
6EPX06EHCMBA Npe3udeHma K 8epxo6eHcmey Kowcmumyyuu, donee d¢-
(EeKTHBHOE TOMUMHEHUE GEPHOCMU KOHCIMUMYYuY NETHUN TIABBI TOCY-
JapcTBA M CHCTEMBI OpraHoB, OPMUPYEMBIX C €r0 ydacTHeM. BHyTpeH-
HUC W BHEIIHWE IETH Pa3BUTH KOHCTUTYIIHOHAIN3MA IIPOCIHPYIOTCS
KaK Ha HaIHMOHAIBHBIA TOCYyIapCTBEHHO-TIPABOBOW IOPSIOK, TaK W Ha
MEKIYHAPOAHBIC OTHOIICHUS, HA BOMPOCHI MEKIOCYIApPCTBEHHBIX O0B-
SMUHEHNH U MHTErPallOHHEIE TIPOIECCHl, B KOTOPHIX ydacTByeT Poccuii-
ckas Oenepanmu (Kak W Apyrue TocynapctBa). KoHCTHTYIMOHAIN3M
MTO3BOJISIET COTIACOBBIBATH HEPAPXUIHOCTh HOPM, IpeTHAZHAUCHHBIX IS
PETYIHPOBaHUS BHYTPUTOCYAAPCTBEHHOTO MPABOBOTO IMOPSAKA W yda-
CTHS TOCYIAapCTB B MEXIyHAPONHBIX OTHOMICHHAX. lleneBoll xapaxrep
COBPEMEHHOTO KOHCTHTYLIMOHAIN3MA YCIOXKHSETCS Ollaromapst MHOXKe-
CTBEHHOCTH CTPAaTETMYECKUX W TAKTHUCCKHUX IIENEi Pa3BUTHS COBPEMEH-
HBIX TOCYJApCTB B KOHTEKCTE peasn3alliy 3a]ad BHYTPCHHEH 1 BHEIITHEH
nonuTUKA. KOHCTUTYHHS TpencraBisieT coO0od CHCTEMY B3aMMOCBS3aH-
HBIX ¥ B3aIMO3aBHCHUMBIX HOPM, B OCHOBE KOTOPBIX JIGKHUT CHCTEMA IICH-
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HOCTEH M B3aMMOCBS3aHHBIX HHTEPECOB Pa3IMYHBIX YYACTHUKOB KOHCTHU-
TYIUOHHOTO CTPOUTENBCTBA M CYOBEKTOB KOHCTHTYIIHOHHO-TIPABOBBIX
oTtHoweHNH. CucreMa KOHCTUTYLIMM HaXOIUTCS B ONpEIETeHHOM reHe-
TUYECKOH CBSI3M C CUCTEMOW KOHCTUTYLIHOHHOT'O IpaBa, C OCMBICIEHHON
HAYKOW «paboToi» B IMPABOBOM, IMOTUTHICCKOM, SKOHOMIUECKOM, KYIIhb-
TYpPHOM M COLMAJBHOM I0JI€ KOHCTUTYLIMOHHO-TIPABOBBIX MHCTUTYTOB.
Uepe3 10pUANYECKOE CBOMCTBO B KayecTBE OCHOBBI CHCTEMbI 3aKOHOZA-
TENLCTBA KOHCTUTYIHS O0ECIICUNBACT MHOXKECTBO IIPABOBBIX CBsI3CH C
pa3nUYHBIMU OTPACIIIMU MpaBa, MPETEHAYs Ha pOJb MEray4peauTebHO-
ro aKTa JJis BCeil MpaBOBOM CHUCTEMBI. TeM caMbIM CUCTEMa KOHCTUTYLIUU
KaK Meray4peauTelIbHOr0 aKTa CO3JaeT MPaBOBYIO HEPAPXHIO HE TOJIBKO
KOHCTUTYLIMOHHBIX LIEHHOCTEW I BCEH MPaBOBOM CHCTEMBI CTPaHbI, HO
U TPOCIHPYET B MPABOBOE MPOCTPAHCTBO (HOPMBI B3aMMOIEHCTBUS KOH-
CTUTYLIMOHHBIX LIEHHOCTEH M OTPAcJEeBBIX MPABOBBIX LIEHHOCTEH B MpoO-
mecce paboThl KOHCTUTYIIMOHHO-IIPABOBBIX MHCTUTYTOB BO B3aNMOCBSI3H
C OTpacjeBbIMHU MPABOBBIMU MHCTUTYTaMH. MOXHO OTMETHTb, YTO CO-
BpEMEHHas KOHCTUTYLHMSI — 3TO HOPMAaTHBHBII M CTPYKTYpHBIM Kapkac
JUISL CO3JIaHMSI MATPULIbI KOHCTUTYLIMOHHBIX IIeJiell U LIEHHOCTEH, B pam-
KaxX KOTOPBIX pa3BUBAETCS KaK MPaBOBas CUCTEMa CTPAHBI, TaK U (hOpPMHU-
pYyIOTCS HampaBJeHUs BHYTPEHHEH M BHEIIHEW MOJIUTUKUA TOCYAapcTBa.
KoHCTUTYLIMOHHBIHN TENEO0N0ru3M — HEOTheMIIeMasi 4acTh TEOPUU U MpaK-
THUKHU COBPEMEHHBIX KOHCTUTYLUH.

Bpemst neiictBusa KoHCTUTYIMM, KaKk MpaBUIIO, HE OrOBApUBAETCs €€
HOpMaMH, U B 3TOM CMBICIIE «BPEMsI AKU3HU» OCHOBHOI'O 3aKOHA CTPaHbI —
3TO pa3BepTbIBaHUE €ro IOTeHLMala B IPaBOBOH CHCTEME CTpaHBI.
B3risa Ha KOHCTUTYLMIO KaK Ha pecypc MpaBOBBIX BO3MOXHOCTEH rocy-
JapcTBa, OOMIECTBA U JTMYHOCTH BAXKEH B MEPCIIEKTHBE TIOHUMAHHS UCTO-
PUUYECKUX U TOCYAapCTBEHHO-NIPABOBBIX TpaaulMid cTpaHbl. Eciu mpex-
HUM MPaBOBOI U UCTOPHUUECKUN ONBIT JOMYCKaJ CBA3bIBAaHUE NPUHUMAE-
MBIX KOHCTUTYIIHH C PYKOBOIUTEISIMA TOCYIApCTBa (CTANIHMHCKAs, Opex-
HEBCKas, €JIbLIMHCKAs), OH HE MOXET MPOCTO PACTBOPUTHCS B CO3HAHUH,
XOTS BO3MOXKEH €T0 yXOI B 00J1aCcTh HEaKTyaIbHOU MONATHIECKOHN U Ipa-
BOBOU JAeHcTBUTENbHOCTH. ['opa3no BakHee [UId MPaBOBOM aKTHBHOCTH
CyObEKTOB KOHCTUTYIIHOHHO-TIPABOBBIX ~OTHONICHHUH MOINECPKUBATH
MpPEJCTaBI€HNEe O KOHCTUTYLIMM KaK HOPMAaTHBHOM JOKYMEHTE Uil HO-
BBIX BO3MOXKHOCTEH KaK IMOJIMTHUKOB U OPraHOB rOCyIapcTBa, Tak W VIS
TpaXaaH U WX oObeAWHEHHH. PealbHOCTh pacKphIBAEMOr0 IOTEHITHAA
KOHCTUTYLIUU BBIPAXKAETCsl B COBOKYIHOCTH MPABOBBIX JESIHUNA HE TOIBKO
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TJIaBBI TOCYAApCTBA (MITM OTIENBHBIX €r0 OPraHOB, TOJKHOCTHBIX JIHIT), a
BCEX CYOBEKTOB MpaBa, KOTOPIE MOTYT OBITh MPEACTABICHBI KAK KOHCTH-
TYIIHOHHOE COOOINECTBO TPaXkJlaH, YACTHBIX U MMyOJHUYHBIX CYyOBEKTOB.

JlokTOp IOpUAMYECKHX HAyK, MOmeHT [ opHo-AnTaiickoro rocymap-
crBeHHoro yHusepcutera Urops FOpbeBuu OcTanoBud BBLICTYNHJ C
noknanom Ha TeMy «HopmatuBHOCTE pemennii Konctutynmonnoro Cyna
Poccuiickoit @enepanun: 0cCOOEHHOCTh POXKIACHHUS W UX TpaHHIb». OH
noxuepkHyi, yto Koneruryuuonnsiii Cyn P® HopMoTBOpYecTBOM B
YUCTOM BHAE He 3aHMMAaeTcsi. HopMaTHBHOCTh BRIPaOaTHIBACTCS CYIb-
SIMA TOJBKO Ha OCHOBE «UMEKOIIUXCS HOPM H KOHCTUTYIMOHHO-
MPAaBOBBIX MPHUHIUIIOB» U PeaiM3yeTcsl MOCPeICTBOM MPOLeaypPbl TOJI-
KOBaHMS.

TonkoBaHHe, OCYHIIECTBIIEMOE CHEHUAAIM3UPOBAHHBIM OPraHOM KOH-
CTUTYIIHOHHOT'O KOHTPOJIS, BBICTYITAET CBOCOOpA3HBIM BapHAHTOM HOP-
MOTBOPYECKOTr0 MpOoHecca — KOHCTUTYLIMOHHO-KOHTPOIBHBIM HOPMOT-
BOPYECTBOM, PEANU3IYEMBIM B ACATEIBHOCTH HUCKIIOYUTEIBHO 3TOrO Op-
rana. Oco0eHHOCTh KOHCTHTYIITMOHHO-KOHTPOJIIEHOTO HOPMOTBOPYECTBA
npeonpeaesieTcsi TeM, YTO 3TO «MO00UHBbIN MPoayKT». [lo MHEHHUIO
aBTOpa, He BCe pellleHus 00J1aaI0T CBOWCTBOM HOPMATHBHOCTH, TO-
CKOJIbKY CYTh HOPMATHBHOCTH — 001Ul xapakrep. [Ipu peanmmuzanuu
KOHCTUTYLIIHOHHO-KOHTPOJIbHBIX MOTHOMOYUK HOPMATHBHOCTh B peIlle-
HUSX MOXET NPOSBISTHCA, @ MOXKET U HE IPOABIATECA. TO €CTh HEKOTO-
pBI€ pEIICHUs] UMEIOT WHAWBHUIYAIbHBIN (TPaBONPUMEHUTEIHHBIA) Xa-
pakrep.

KoHCTUTYIIHOHHO-KOHTPOIFHOE HOPMOTBOPUECTBO OCYIIECTBIISIETCSI C
HCIIOJb30BAHHEM OCOOBIX MPHEMOB M METOOB, MPUCYIIUX HCKIIOYH-
TENBHO OpPraHy KOHCTHTYIIMOHHOTO KOHTPOJIS, MPH 3TOM CIIOCOOBI POXK-
JIEHWSI HOPMaTUBHOCTU OTJIMYAKOTCS OT BUJOB TOJIKOBaHUS — yHUBepca-
Au3auus, AHAI02UA, «NOJTOHCUMETbHBLI) U «OMPUUAMENbHBLID) KOM-
napamueusm.

HauGonpmiee Kou4ecTBO BEJICHUH B ajpec 3akoHomaTens KoHctury-
nnoHHB Cyn Poccuu BeIBEN U3 yHUGEPCANbHBIX TIPUHITUTIOB BEPXOBEH-
CTBa MpaBa W IPABOBOTO TOCYAapcTBa, OOOTaTHB MPaBOBOW apceHal
FOPHUCTOB MPECTABICHUAMH O TaKUX MPUHIHNAX, KAK NPUHIUI MPaBo-
BO#i ompeeIeHHOCTH, MPUHIUN IMyOJIUMYHOWH JOCTOBEPHOCTH MPAaBO-
BbIX HOPM, MPUHIMII COPAa3MEPHOCTH orpannyeHuii m ap. M3 sroro
MOYXHO CHENaTh BBIBOJ, YTO HOPMATUBHOCTh PENICHUI OPraHOB KOHCTH-
TYUHOHHOT'O KOHTPOJS MOSABIISIETCS 32 CYeT YHUBEPCAJTU3AUMHU, MOApPa-
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3yMeBamouleil 0600111eHre COlep:KALUUXCS B HUX NMPABOBbIX MO3ULMIA
U pacnpocTpaHeHHe MX HA IIMPOKHUH INepevyeHb O0LIECTBEHHBIX OT-
HOLUCHUH.

UYepes yHHBEpCAIH3AMUIO PEIICHIE MOXKET OBITh IIPAMEHEHO HE TOJb-
KO B KOHKPETHOM JIeJie, HO U 110 @HAJ102uu B HEOTPAaHUUYEHHOM KOJIMYe-
CTBE CXOIHBIX cuTyauud. OpraHaMu KOHCTUTYLIMOHHOIO KOHTPOJIA J0-
CTaTOYHO MIMPOKO UCIONIB3YETCS aHAI02Usl KaK CIoco0 BBIPAOOTKH HOP-
MaTHBHOCTH. Hanpumep, camo npaguio, ebipabomantoe 6 npoyecce KOH-
CMUMYYUOHHO20 KOHMPOTIA, 3A6A3AHO HA KOHKPEMHYIO HCUSHEHHYIO CU-
myayuro (umeem UHOUBUOYATbHYIO HANPABIEHHOCHIDb), HOIMOMY HOPMA-
MueHOCMb 8 HeM U He demoncmpupyemcs. Co apemeHem 3ma 8blCKA3AH-
HAs NO3UYUS NPUMEHUMENbHO HCECMKO K KOHKPEMHOMY 0y 8 pacCMOm-
peruu Cyoa da ewe ¢ 02pOMHbIM KOIUYECBOM (PAKMUYECKUX 00CMOsi-
MeNbCME, 3aYACAIOUUX NPeOMem PACCMOMPEHUs U chepy npumeHeHus:
pewenus Koncmumyyuonnoeo Cyoa, 60pye Hauunaem pabomams uiupe.
To ecmv ckazanHoe nO Cymu, HO HPUMEHUMENbHO K KOHKPEMHOU HCU3-
HEeHHOU Ccumyayuu mMoxcem 6 OdalbHeliueM uepe3 YHUBEPCATU3AUUI0 U
AHATI02UI0 NPUMEHSIMbCSL K Opy2uM cghepam npasoomuoweHu. Bom max
MOACEM POHCOAMBC HOPMAMUBHOCHb.

Crnenyrommuii ctocod pokIeHUST HOPMATHUBHOCTU — HOOMNCUMEbHbLIL
U ompuuamenvHoulil KoMnapamuguzm — oOOpalleHHe K 3apyOe:KHOMY
onbiTy. Koncrutyunonnsiit Cya P®, «B 11e10M nposBISIOIIMNA cAepKaH-
HOCTh B OOpallleHNH K WHOCTPAaHHBIM HCTOYHHKAaM», TEM HE MEHee, HC-
MOJB3YeT MX MPH 0OOCHOBAHWH ITOCTAHABIMBACMEBIX PEIICHUN. AKTyallb-
HOCTb B HCIOJIb30BaHUM TAKOT'0 MOAX0/a MPOJIEMOHCTPUPOBaHa U pac-
CMOTPEHHUH BOIIPOca 0 BO3MOKHOH peanuzanuu pemenuit ECITY.

B urore cuenan akieHT Ha OOBEKTUBHBIX U CYOBEKTHBHBIX IPEIEIax
KOHCTHTYIIHOHHO-KOHTPOIBHOTO HOpMOTBOpuecTBa. Ob6vexmugHuvle npe-
debl OTPaHUYEHbl HAlMOHAJIBHBIM 3aKOHOAATEILCTBOM M IPOLETYpaMU
peanu3aluy MPEedOCTABIEHHBIX OpPraHy KOHCTHUTYLMOHHOTO KOHTPOJIS
MOJTHOMOYUH, W Mpexe Bcero — KoHcTutynuei. CybvekmusHbvle npede-
JIbl — TPaHMIIbI, OCHOBAHHBIE HA OTHOLIEHHH CYyZAEH K pacCMaTpUBaeMOMY
Borpocy. [Ipu 3ToM rapanTum H0OpPOCOBECTHOCTH CYOBEKTHBHBIX TpEIie-
JIOB HE BBI3BIBAIOT COMHCHHU W OMpEIENICHB BHICOKIMH KBaTH(UKAIH-
OHHBIMH TpPeOOBaHHUAMH, TIPEIBABILICMBIMA K KaHIWIAaTaM Ha 3aHATHE
COOTBETCTBYIOIIEH JOIDKHOCTH. IMEHHO 3TOT acleKT Mpu3BaH HE JOMy-
CTHTh CHUTYaIlHIO, KOTrJa mpeoOpa3oBaTelbHasl PONb OPraHOB KOHCTHUTY-
LMOHHOTO KOHTPOJISI BOMJET B MPOTUBOPEUHE C UX OXPAaHUTENBHOU poO-
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B0 ¥ KOHCTUTYIIHOHHO-KOHTPOJIIEHOE HOPMOTBOPYECTBO HAYHET JKUTH
«CaMOCTOSITEIIFHOHN JKU3HBIO», BRIM/IS 32 pAMKH 339U IPaBOBOI OXPaHBI
Koncrurynuu. Kpome Toro, kK cyObeKTHBHBIM IIpenesiaM CISIyeT OTHeE-
CTH HaJIM4YMe MpeJCTaBUTENEH pa3HBIX HAYUHBIX LIKOJ IIpaBa Cpelu Cy-
neit KC P®, 4uro, cOOTBETCTBEHHO, OKa3bIBAECT BIUSHHE HA OTIIMYUTENb-
HOE OTHOIIICHHE (BHYTpPEeHHEE YOXKICHIE) K pa3peIIeHHIO BOIIPOCOB.

B cBs3u ¢ Tem 4TO pelleHHs B CHEUaTU3UPOBaHHBIX OpraHax KOH-
CTUTYLIMOHHOI'O KOHTPOJISl MPUHUMAIOTCS KOJUIETHANIbHO, pa3M4HbIe MO-
3ULUK CyAEW MOpPOXKIAIOT, 10 MHEHUIO aBTOpa, ONPENENEHHYIO cucmemy
coeparcex u npomugogecog BuyTpu Koncrurymmonnoro Cyna. B Poccun,
clenyeT OTMETHTh, coBpeMeHHbI coctaB KonctutyumonHoro Cyna P®
TapMOHWYEH W MPH BRIHECEHUH WTOTOBBIX PEIICHUH CITOCOOCTBYET: a) MH-
HUMHU3AIUN CYIEHCKOW aKTHBHOCTH; 0) HPHHATHIO COaNTaHCHPOBAaHHBIX
peIIeHHit; B) KOHCTUTYIHOHHOU caepikanHoctu Cyna (self-restraint).

3aBenyromuit Kadenapoil KOHCTHUTYIMOHHOTO W MEXIYyHapOTHOTO
npaBa FOU TI'Y nmomnent Asnexcanap MarBeeBuu bapnamoB B cBoem
BBICTYINIEGHUM OCTaHOBWJICA Ha KOJUIM3USAX TOJKOBAHMS HaJHALMOHAJb-
HBIX U KOHCTUTYLIMOHHBIX HOPM HHCTUTYTaMU MEXIYHapOAHOrO MpaBo-
CylIusi U OpraHaMHi KOHCTHUTYLMOHHOHM ocTUUMUA. OH OTMETHJI, YTO KOH-
BEHIIMOHHO-KOHCTHTYIIMOHHBIC KOJJIH3NH B COOCTBEHHOM CMEICIIE CIIOBA
BO3HUKAIOT OYEHb PEIKO, TaK KaK 3TH UCTOUHHUKHU UMEIOT PazHyI0 H0pHU-
IIMYECKYIO TIPHPOLY, CO3MAIOTCA Pa3IHIHBIME CHOCOO0aMH, PETYIHUPYIOT
HEOJHOPOIHBIC Cephl OTHOIICHWH, aJpecylOTcs HEHICHTUIHBIM CYyOb-
€KTaM, HE BIUSIOT Ha 00sA3aTEIbHYIO CHIIY APYT APYyTa U, HE KOHKYPHPYS
MEXIy coOOH, MPUMEHSIOTCSA B MPABOIOPSAKAX PAa3TUIHOIO YPOBHS: B
MEXKIyHapOAHOM M BHYTPUTOCYIAapCTBEHHOM, KOHEYHO, TECHO B3aUMO-
JIEHCTBYIOIIMX Uil JOCTHXKEHHs cBOMX Lieneld. Ha mpaxTuke umeroT Me-
CTO KOMIU3UU MOSIKOBAHUA KOHCTUTYIIMOHHBIX MOJOKEHUH ¢ MEXKIyHA-
POAHBEIMH 00s3aTETBCTBAME TOCyHapcTBa. [Ipm 3TOM B HWepapXwuu [Iei-
CTBYIOLIMX HOPM KOHCTUTYLIMHM IOYTH BCEX CTpPaH MHpa CTaBAT CBOU
NPUHLMOB M LEHHOCTH BBIIIE HOPM MEXIYHApOAHBIX KOHBEHIIMA.
U3 3TOr0 MCXOIT M HAlMOHANbHbIE OpPraHbl KOHCTUTYIIMOHHOI'O KOH-
TpOJISL, AaBasi TOJIKOBaHUE KOJIM3MOHHBIX MOJT0KEHUH.

B nmaHHOM KOHTEKCTE IO/ KOHCTUTYIIOHHBEIM TOJKOBAHHEM ITOHHMa-
€Tcd BaXKHasl JEATE]IbHOCTh OPraHOB KOHCTUTYLMOHHOM IOCTHLMH IO
VSICHEHHIO CMBICHA U coepkanust KOHCTUTYNU ¢ menpio obecriedeHus
MPaBIIIBHOTO M €MHOOOPAa3HOT0 MPUMEHEHUS €€ MOT0KEHU B KOHKPET-
HBIX OOCTOSTENBCTBAX. DTO MO3BOJET YCTPAHUTh WM IPEONOIETh BO3-
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HUKIIYIO KOJUTM3WIO MexIy KoHctuTymmel, obnagaronield BEICIIEH 0pH-
JMYECKOM CHIION, U BCEeMU MHBIMH HOPMATHBHBIMHU aKTaMH, BXOASIIUMHU
B IIPaBOBYIO CHCTEMY CTpaHbl, B TOM YHUCII€ U UMILIEMEHTUPOBAHHBIMH B
Hee B KauecTBE 00s3aTEIBHBIX TSI CYOBEKTOB BHYTPUTOCYAaPCTBEHHOT O
mpaBa HOPM MEXIYHapOAHOro A0roBopa. 3HaueHue KoHBeHLIMU O 3alm-
Te TpaB YeJIOBEKa U OCHOBHBIX CBOOOJ (M IMPOTOKOJIOB K HEW) HEMOCpe-
creenHo st Korcrurynnonnoro Cyma PO coctout B TOM, 9TO B HEOO-
XOAMMBIX CITy4asiX MOJIOXKEHHUS 3TUX aKTOB (BXOISIIUX B NPABOBYIO CH-
cremy Poccun) mpumenstorcs u tonkyrorea KoncrutynuonusiMm Cynom
P® B cucremHO# CBsI3M ¢ TONKOBaHWEM mojoxeHUd KoHcTuTymmu u ¢
omeHkoi oOxkanoBaHHoro akra. Koncrurymmonnslii Cyn Poccuiickoit
O®eneparuu B [loctanosnennn ot 14 utons 2015 1. Ne 21-IT momuepkuym,
YTO KOHCTUTYLIMOHHBIA CYBEpPEHUTET, BepXoBeHCTBO KoHcTUTyluHu, ee
BbICILIAsA IOpUIMYECKas CHJIa U HEJONYyCTUMOCTh UMIUIEMEHTAMH B IIpa-
BOBYIO CHUCTeMY Poccum MeXIyHapOIHBIX TOTOBOPOB, MONOXKEHUS KOTO-
PBIX OrpaHUYMBAIOT IpaBa U CBOOOJBI YEIIOBEKA WM KaKHM-TO 00pa3oM
MOCATAal0T Ha KOHCTUTYLHMOHHYIO HACHTHYHOCTh Poccum, O3HadaroT, B
YacTHOCTH, 4T0 HU KOHBEHLHS O 3alIuTe MpaB 4elOBeKa W OCHOBHBIX
cBO0OJ, HM OCHOBAHHBIC Ha HEW MPAaBOBBIC MO3WIUH, COMEPKAIINECST B
nocraHoBneHusix EBponeiickoro Cyaa mo mpaBaM dYejoBeKa, HE MOTYT
OTMEHSATh ISl POCCHMCKOW IIPaBOBOM CHCTEMBI MPUOPUTET KOHCTUTYLIH-
OHHBIX HOPM, a ITOTOMY MOJUIEKAT MPAKTUYECKON pealn3allii B paMKax
3TOW CUCTEMBI TOJIBKO IPH YCIOBHM NMPHU3HAHUS BBICIICH FOPUIMYECKON
cunbl Konerutyuuu Poceuniickoit @enepauuu. [To muennto Koncturynu-
onHoro Cyzaa PO, B Tom ciydae, korjaa B nocranoBienun ECITY nenpa-
BOMEpPHO HapyllaeTrcss KOHCTUTYLMOHHBIA CyBEpEHHUTET cTpaHbl, Poccus
MOXET B MOPAIKE HUCKIIOYEHHUS BO3JEPXKATbCA OT HCIOJHEHHS TaKoro
pEIICHNUs, €CIH 3TO €AMHCTBEHHEBIN CITOCO0 COXPAaHUTH HAMOHAIBEHYIO
KOHCTUTYLIHOHHYIO HICHTUYHOCTb.

JorneHT xadenpsl KOHCTUTYIIHOHHOTO U MEKIyHapoaHoro mpasa KOU
TI'Y, xanauaaT IPUANUYECKUX HAYK AHacTacus AJiekcanaposHa Hca-
eBa B CBOEM JoKJaze «Peanuzanus npuHLMIIA CBETCKOrO TOCylapcTBa B
Poccuu: ot mpoexroB KoHcTuTyuu Kk cucreMe AEUCTBYIOIIKMX HOPM IIpa-
BOBOI pean3anym) OCBETHIa 0COOEHHOCTH rOCyIapCTBEHHO-IIEPKOBHBIX
otHommeHu# B Poccuu. Ero ObLH mpoaHam3upOBaHEl KOHCTHTYIIMOHHBIE
MOJIOKEHUS] U JMHAMHUKA M3MEHEHHUS MX coaep)kaHus B mpoekTrax KoH-
ctutyu KoHcTUTyIMOHHONH KoMuccud U KOHCTUTYLIMOHHOTO coBella-
HUS Ha dTame pa3paboTku Tekcta OCHOBHOrO 3akoHa. beina mpemmokena
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KJIacCU(HKANUs CBETCKUX TOCYIAapCcTB, PacCMOTPEHBI HOBEHINME KOH-
[EeNIUH 3apyOSKHBIX M OTCUCCTBEHHBIX YUCHBIX O TPAKTHKE peai3anui
MpUHLMNA ceKylspusMma. Mcxons U3 aHaimM3a POCCHUMCKHUX IPaBOBBIX
HOPM U MPaBONPUMEHUTENBHOMN MPaKTUKH, TOKIATINK ClIeNIana BEIBOI 00
OTHECEHMM Halle CTpaHbl K TPyMIE rocylapcTB, peanu3yrolled «mac-
CHUBHBII» CEKYJISIPHU3M M TATOTEIOMIEH K MOCTPOCHHMIO KOOIEPAllHOHHON
MOJIETIV TOCYTapCTBEHHO-IIEPKOBHBIX OTHOIICHMH THMa «secularity». BrI-
JIM U3JI0KEHBl OCHOBHBIE HaNpaBJeHHUA OTCTYIUIGHHH Haleil rocynap-
CTBEHHOM MOJUTUKU OT KOHCTUTYLIMOHHOI'O NMPHUHIIUIIA CBETCKOTO TOCy-
JapcTBa, B TOM YHCIE B BHUJAE peajU3allM MPOTEKIIMOHUCTCKUX Mep B
OTHOLLEHUH «TPAaJUIMOHHBIX peNuruit». B dacTHOCTH, paccMOTpeHb
UIEOJOTHYECKUE, OpraHU3aIlMOHHBIC, MaTepHalbHBIC NpedepeHIn, a
TaKXe HENPABOMEPHOE NPHUMEHEHHE aHTUAIKCTPEMHCTCKOIO 3aKOHOMA-
TENbCTBA B OTHOLIEHUHU IOCIIE0BATENE HOBBIX MJIM MAaJONOMYJISPHBIX B
Hamieil crpane kKoHgeccuit. A.A. Vcaea mpeuToKiia psag KOHKPETHBIX
W3MEHEHHUH NIeHCTBYIOIIEro 3aKOHOAATENbCTBA C 1IENIbI0 YCTPAHEHUS IH-
XOTOMHUHU MEXKITy KOHCTUTYLIMOHHBIM IIPUHLIMIIOM CBETCKOI'0 rOCyIapcTBa
1 peann3yeMoil B PoccHM NMONWTHKOW, OTPa)XKCHHOW B pSAAEC HOPM JEH-
CTBYIOLLIETO MpaBa.

JorneHT kadenpsl KOHCTUTYIIHOHHOTO U MEKIyHapoaHoro mpasa KOU
TI'Y, nouent KOpuii BasepbeBuy ®@UIMMOHOB B CBOEM BBICTYIIJICHUN
OTMETHJI aKTyaJbHOCTh COXpaHeHus crabmimbHOCTH KoHcTHTyrmum Poc-
cuiickoit denepanuy 1 HEOOXOAUMOCTD B3BEIIEHHOTO MOIX0/A K MOMBIT-
KaM ee M3MEHEHHUS U Jake NMPUHSATHA HOBOM KOHCTUTYLUH. B TeueHue
nepuona aerctBus Konctutrynuum PO Tonbko Havamu HalaKUBaTbCS
KOHCTHTYIIMOHHO-TIPABOBBIC OTHOMICHUS U (POPMUPOBATHCS KOHCTUTYIIHU-
OHHBIE TPUOPHATETEI. HOBass KOHCTUTYIUSA, K COXKAJIEHHUIO, MOKET TOJIBKO
JecTaOMIM3UPOBaTh KOHCTUTYIIMOHHEBIA TPaBOMOPSIOK M TPUBECTH K
KOHCTUTYIIHOHHOMY HUTHIIN3MY.

Jloment xadeapbl KOHCTUTYIIHOHHOTO B MEKIyHapoaHoro mpasa FOU
TI'Y nomentr Kyuyun Anexceii CepreeBu4 oOpaTwi BHUMaHHE Ha TO,
YTO B MOCJIEIHEE BPEMs BCE OTUETJIMBEE 3BYUMT MO3MUIMs, yTo KoHCcTH-
tyrus Poccuiickoit @eneparu 1993 r. — 3T0 KOHCTUTYIUS TEPEXOTHOTO
nepuosia U ceiyac MPUILLIO BpeMsl Ul NPUHATHS HOBOM KOHCTUTYLIMH.
Ha, Poccust 3a 3T 25 neT mporiia OoJbIIOoN MyTh U COLHAIbHBINA, YKOHO-
MUYECKHUM, MOTUTHYECKUH, MEXIYHApOIHBIA KOHTEKCTBl CHUJIBHO H3Me-
HUJMCh 3a 3TU ronel. OnHako moreHuuan aedcrByrouel Koncruryuun
Poccun nanexo He ucuepnad. Bee 3TH robl OHa CiIy)Kujia U MPOIOJIKAET
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CIYXHUTh MAasKOM JUIsl 3aKOHOJATeNs W TpaBonpumenuteneii. Hopmer
Koncruryniuu Poccuiickoit @eaepannu 1993 1. 1o cBOEMy COepKaHUIO
HE SIBJISIIOTCS. BPEMEHHBIMH TIOJIOKEHUSIMHA, OHU OTBEYAIOT PEaUsIM CEro-
JTHSIIHErO JHS W, caMoe TJaBHOE, OHW OPHEHTHUPOBAHBI Ha Oymyliee
(HopMBI-TIenH). JlocTrkeHHe 0003HaYeHHBIX KOoHCTHTYIHEH 1enei — BOT
BEKTOp JAGHEUINEro ABMXKCHHS B CTOPOHY KOHCTHUTYI[MOHAIIM3AIIHM.
s aToro He TpeOyeTcsl MPUHATHSA HOBOIO KOHCTHTYIIMOHHOTO TEKCTa,
a HeOOXOZMMO, YTOOBI KOHCTUTYIIMOHHBIC IICHHOCTH BCTaJId BO TJIaBY
yIja npaBOINPUMEHUTENbHON TpakTUKU. B 3TOM ocHOBHOM Bompoc. Hano
OCO3HATh, YTO HE MPUHATHE MPABOBBIX HOPM BEAET K MOCTPOCHHIO Ipa-
BOBOTO TOCYJapcTBa, a UX pean3aiys, OMHUPAIONAsCsS Ha KOHCTUTYIIH-
OHHBIE MTPUHIIHTIEI.

B muckyccun, cocTtosBIIEHCS MO UTOraM 3aciIyIIaHHBIX TOKIAJI0B ¥
MPEJCTABICHHBIX MATEPHAIIOB, 00CYXIATUCh MPOOIEMBI MOJICPHHU3AIINH
POCCHIICKOW TOCYapCTBEHHOCTH B CBETE MPAKTHKU KOHCTUTYIIHOHHOTO
MpaBOCYIMSl, a TakKXKe BOMPOCHI COBEPIICHCTBOBAHUS TMPEIOAABAHUS
YYEeOHBIX JTUCIHILIMH B KOHTEKCTE YIIIYOJSIONICHCS KOHCTHTYIIHOHAH-
3allMA POCCHICKON MPAaBOBOH CHCTEMBI M HEOOXOIMMOCTH 00ECIICUCHHUS
HaI[MOHATBHOM 0€30IMacHOCTH.
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HAIIIN ABTOPbI

Aimzage Mupkamuib ['adwib oribl — acnupanT kKadeapbl aIMHHACTPATHBHOTO
mpasa ¥ nporecca MOCKOBCKOTo rocyAapCTBEHHOr0 IOPUINIECKOr0 YHIBEPCHUTE-
ta umenu O.E. Kyradpuna (MI'TOA).

AHJpeiliuyk ApTeM AHATOJbeBUY — CTaKEP-HCCIENOBATENb Kadeapbl TCOPUH U
HCTOPHUH FOCyAapcTBa U npaBa CHOUPCKOro (eneparbHOro YHUBEPCUTETA.

Bbakyn AnHa CTtaHuc/I1aBOBHA — JOIECHT Kadeapbl MEKIyHAPOJHOTO IpaBa Mexmy-
HaponHoro yauBepcurera «MUTCOy, kaHaUIAT IOPUAMYECKUX HAyK, JOLCHT.

BbapanoB Aunnpeii BacuibeBu4 — 101CHT Kadeapsl TEOPUU U UCTOPUH TOCYIApCTBA
U TIpaBa, aIMHHHUCTpaTUBHOrO npasa Opuanueckoro nuctuTyra HanmonansHoro
HCCIIEI0BATENECKOI0 TOMCKOrO TIOCYAAapCTBEHHOTO YHHMBEPCHTETa, KaHIUAAT
IOPUANYECKUX HAyK.

BapuamoB Anexcanap MarBeeBHY — 3aB. KaQeIpoil KOHCTUTYIIOHHOTO U MEXIY-
HapoaHoro mpasa lOpuamueckoro mHCTHTYTa HammonanmsHOro mccienoBarelnb-
ckoro TOMCKOro rocymapCTBEHHOTO YHUBEPCUTETAa, KAaHAWUAAT OPUANYECKHX
HayK, JOIIEHT.

be3unkoBa Exarepnna BurajbeBHa — MONEeHT Kadenpsl ¢puHaHCOBOTO MpaBa FOpu-
JIdeckoro MHCTUTYTa HarmonansHOro ncenenoBatensckoro Tomckoro rocynap-
CTBEHHOT'0 YHUBEPCHUTETA, KAHAUIAT IOPHIUIECKHUX HAyK, JTOLCHT.

be3uuisix AnHa /IMUTpUeBHA — 3aMECTUTENb MPeIceaaTeNst n30UpaTenbHON KOMHUC-
cun Tomckoii obmacTu.

Buue-oo1 Aiinbic MaaabIp-0010BHA — aCCHCTEHT KadeIpsl KOHCTUTYIIHOHHOTO U
MYHHIUITAIBHOTO NIPaBa IOPUANYECKOro (haKynpTeTa TyBHHCKOTO TOCYAapCTBEH-
HOTO YHHBEPCHUTETA.

Bensimkun Cepreii BukropoBuy — 3aB. kadeapoli TEOPHH U UCTOPHH TOCYIapCTBa
U TIpaBa, afIMUHUCTpaTUBHOrO pasa KOpuanueckoro nucTuTyra HanmonansHoro
HCCIIEI0BATENLCKOI0 TOMCKOrO TOCYAAapCTBEHHOTO YHHMBEPCHTETa, KaHIUAAT
IOPUANYECKHX HAyK, JOLEHT.

BoponkoBa EBrenusi OJieroBHa — CTapiiuii mpemnogaBareib Kadeapbl YTOIOBHOTO
mpaBa U KpumuHOIoruu Opuamdeckoro HHCTUTyTa ANTaiiCKOro TOCYAapCTBEH-
HOTO YHHBEPCHUTETA.

Iaar JIrogmuiia BiaaaumMupoBHa — TOUEHT KadeApbl TEOPHH U MCTOPUH TOCYIapCTBa
U TIpaBa, afIMHHHUCTpaTUBHOrO npasa Opuanueckoro nactuTyra HanmonansHoro
HCCIIEI0BATENLCKOI0 TOMCKOrO TOCYAAapCTBEHHOTO YHHMBEPCHTETa, KaHIUAAT
IOPUANYECKUX HAYK.
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I'Bo3aeBa AHacracusi AJleKCaHIPOBHA — aCIMPaHT KadeIpbl KOHCTUTYLIMOHHOIO U
MeXIyHapoaHOro TpaBa CHOMPCKOrO YHUBEPCUTETA MOTPEOUTENBCKON KOomepa-
LHH.

TomukoBa Ouibra AJsleKCaHIpOBHA — IIperofiaBatesb Kadeapbl rocylapcTBEHHO-
npaBoBbIX auctuiuiH Kys6acckoro macturyra ®CHUH Poccun, kanauaat ucro-
PHYECKUX HayK.

JaHbMH Ajlekcanap BaaaumupoBuy — 3aB. kadenpoil TEOpUH U UCTOPUH TOCY-
naperBa U paBa KemepoBckoro unctutyta (prmmuana) Poccuiickoro skoHoMu4e-
ckoro ynusepcutera uM. ['.B. IlnexaHoBa, kaHAMIAT IOPUIMYECKUX HAYK, N10-
LICHT.

HertsapeBa Ajuila MakcMMOBHA — CTapIIMil MpenogaBaTtellb Kadempel TEOpuu u
HCTOPHH TOCYAApCTBa M IpaBa, aJMHHHCTPATUBHOrO mpasa FOpuaudeckoro uH-
crutyra HammoHanbHOro ucclIenoBaTesbeKoro TOMCKOro TrocyaapcTBEHHOTO
YHUBEPCHTETA.

Jduzep Ouser AjiekcaHIpPOBHY — HAYaJIbHUK HAYyIHO-HCCIIEAOBATENBCKOIO OTIETA
Owmckoit akagemun MBJI Poccrn, kaHIUAAT OPUINYECKAX HAYK, TOLECHT.

Jpo6or Cemen EBrenbeBHY — acCHCTEHT KadeIpsl TEOPUH M UCTOPUU TOCYAapCTBa
¥ TIpaBa, KOHCTUTYIMOHHOTO MpaBa MHctutyra prunocoduu u npasa HoBocubup-
CKOT'0 HAIIMOHAJILHOTO MCCIIEA0BATENBCKOIO TOCY/IapCTBEHHOIO YHHBEPCUTETA.

Kypasies Muxann MuxaiiaoBuy — podeccop kadeapsl TEOPUH U UCTOPUH TOCY-
JlapcTBa U MpaBa, aMUHUCTPAaTHBHOrO npasa FOpuanueckoro uucturyra Harmo-
HaJIbHOTO HCCJIEI0BATEILCKOr0 TOMCKOrO TrOCYJapCTBEHHOTO YHHBEPCUTETA,
KaHIUOAT IOPUANIECKUX HAYK, TOKTOP (PHIOCOPCKUX HAYK.

3adopoBckas FOus MuxaiijioBHa — mpernofaBarenb Kadeapsl rocydapCTBEHHO-
npaBoBbIX quciuiuinH Kys6acckoro nacturyra ®CHUH Poccun.

Haomun Anekceid BiaaumupoBu4 — MO1EeHT Kadeapsl TEOPHH U UCTOPUH TOCY-
JapcTBa U MpaBa, aAMUHUCTpAaTUBHOrO mpasa lOpuandeckoro uncturyra Hammo-
HaJIBHOI'O HCCIIENOBAaTEIbCKOr0 TOMCKOTO TOCYJapCTBEHHOTO YHHBEPCHUTETA,
KaHIUIAT IOPUIMIECKUX HaYK.

HcaeBa Anactacusi AJIeKCAHAPOBHA — JIOLEHT KageIpbl KOHCTUTYIIHOHHOTO H MEXKITY-
HapoxHoro npasa FOpummaeckoro uacTuTyra HanpoHamsHOro MccieioBaTesbeKoro
TomcKkoro rocyiapCTBEHHOrO YHUBEPCHUTETA, KAHIUIAT IOPHANIECKIX HaYK.

HcakoBa I'ainHa AJieKcaHAPOBHA — CTapIWil MpenoAaBaTesib Kadeapbl TCOPUU U
HCTOPHH TOCYAApCTBa M IpaBa, aJMHHHCTPATUBHOrO mpasa FOpuamdeckoro uH-
cruryra HanmoHanbHOro ucciaenoBaTeslbekoro TOMCKOro TrocyaapcTBEHHOTO
YHUBEPCHTETA.

KaneroBa Anacracusi IMUTpHEBHA — coMcKaTeIb MOCKOBCKOTO rOCYAapCTBEHHOIO
ropunuueckoro yausepeurera umenu O.E. Kyradpuna (MI'TOA).
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Kanpsaxk Aunnapeii MuxaiiioBuu — 3aB. xadempoil Teopun rocynapcTBa W IpaBa,
MEXIyHapOAHOTo TipaBa HoBoCHOMPCKOro opuandeckoro MHCTUTYyTa ((prnmana)
TI'Y, moneHt kadenpbl KOHCTUTYIMOHHOIO M MYHUIMIIAIbHOrO mpaBa CuoOwup-
ckoro mHcTuTyTa yrpasieHus PAHXul'C, xaHmmpaT rOpuIMYecKHx HayK, J0-
LICHT.

Kum Opuii BragumupoBuy — npodeccop kadeapsl TEOPUH U UCTOPUU TOCYAap-
cTBa 1 npaBa KemepoBckoro nHCTUTYTa POCCHIICKOTO SKOHOMHUYECKOTO YHUBEP-
cuteta uM. ['.B. [InexanoBa, JOKTOp IOPUINYECKUX HAYK.

Koroas TaTtbsina Huko/siaeBHA — JOIEHT Kadeapsl OpraHU3alii KaIpoBOH, COLH-
aJbHOM, TICUXOJOTMYECKON M BOCITUTATENBHON paboTel TOMCKOrO MHCTUTYTA TO-
BbIeHns1 kBanupukamu padorankoB @CHH Poccun, kaHAWAAT MCTOPUIECKUX

HayK.

KoxeBHukoB Biaagumup BajentunoBu4 — npodeccop xadeaps TEOPUH U HCTOPHU
rocyaapcrsa u mpaBa OMCKOTO rocyqapcTBeHHOro yausepcureta um. ®@.M. [lo-
CTOEBCKOT0, OKTOP IOPUANIECKHUX HayK, TIpodeccop.

Komean Jennc EBrenbeBHM4 — 1omeHT Kadeapbl TOCYHApCTBEHHOIO M MYHHIIH-
MaJBHOrO NPaBa IOPHAUYIECKOro (akynpreTa OMCKOro rocyJapCTBEHHOIO YHH-
Bepcutera uM. @.M. JlocToeBcKoro, KaHAUIAT IOPUIUUECKUX HAYK, TOLEHT.

KpaBen AHHa AHATO/IbeBHA — CTApIINI MpernonaBarenb Kadeapsl rocyaapcTBEHHO-
r0 ¥ MyHUIMITAIBHOTO yrpaBieHuss CHOUPCKOTO MHCTUTYTA YIPABICHUS — (PHITH-
ama PAHXul'C npwu [Ipesunenre PO.

Kpasen Urops AslekcaHapoBHY — 3aBEAYIOLIHNA KadeIpoil TEOpUN U UCTOPHH TOC-
yIapcTBa M IpaBa, KOHCTUTYIMOHHOrO IpaBa HoBocHOMPCKOro HalMOHATBHOTO
HCCIIEI0BATENIECKOI0 TOCYAAPCTBEHHOTO YHUBEPCUTETA, JOKTOP HOPUANYECKHX
HayK, poceccop.

Kpogeabumkosa Banepus BiagumupoBHa — 1oneHT kadeapsl KOHCTHTYIIMOHHOT O
u MexayHaponaHoro npasa Opuandeckoro nacruryra HarponansHoro uccneno-
BaTEIBCKOr0 TOMCKOI'0 TOCYyJapCTBEHHOTO YHHUBEPCUTETA, KaHIWOAT IOPHIUIC-
CKHX HayK.

KponaueBa Anikennka BiaagumupoBHa — moueHT Kadeapsl KOHCTUTYLMOHHOTO U
MexayHapoqHoro npasa ®uuaHcoBoro yHuBepcurera npu IlpaBurenscrse PO,
KaHIUIAT IOPUIMIECKUX HaYK.

Ky3neuon Cepreii CepreeBu4 — J0LEHT, 3aB. Kadenpoir ¢punHancoBoro npasa FOpu-
JIMYECKOro MHCTHTYTa HalloHaabHOro Mcclie[oBaTenbekoro ToMceKoro rocyaap-
CTBEHHOT'0 YHHUBEPCHUTETA, KAHIUAAT IOPHINYECKUX HAYK, TOLECHT.

Kykenko Amutpuii BukropoBuu — mpemnogaBarens kadeapsl TEOPUH U HCTOPUHU
roCyfapcTBa U MpaBa, KOHCTUTYIIMOHHOTrO mpaBa HoBocnOMpCKkoro HanuoHAIBEHO-
T'0 HCCIE0BATENECKOr0 TOCYAAPCTBEHHOIO YHUBEPCHUTETA.
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Kykymkuna Anna BUKTOpoBHa — JOIEHT Kadeapbl MEKIyHAPOAHOTO mpaBa Moc-
KOBCKOTO TOCYJapCTBEHHOTO HMHCTUTYTa MEXIYHApOIHBIX OTHOmeHudn MMUJL
Poccnn, kaHIuaaT IOPUANIECKUX HAYK, JOLCHT.

Kyinkos Erop AnlekceeBH4 — J0LEHT Kadeapbl YTOIOBHOTO MpaBa U KPUMHHOIOT UK
AJITaliCKOro roCcyIapCTBEHHOr0 YHHUBEPCUTETA, KAHAUIAT IOPUIMICCKUX HAYK.

Kyunn Auexceii CepreeBu4 — JOIECHT Kadeapbl KOHCTHTYITHOHHOTO U MEXIyHa-
ponsoro npasa IOpumuyeckoro nHCTUTYTa HanmoHanbHOro MCCIe0BaTeNbCKOro
TOMCKOr0 rocyJapCTBEHHOTO YHUBEPCHTETA, KAHAUIAT IOPUIUYECKUX HaYK.

Kymaposa Maprapura IIpokonbeBHa — JOIEHT Kadeaps! IpaskIaHCKOro U Ipeapu-
HHMMAaTeJIbCKOro IpaBa fopuandeckoro (axynsrera HoBocHOHpCKOro rocyaapcTBeH-
HOT'0 YHUBEPCUTETA S3KOHOMUKH 1 YIPABICHNUS, KAHIUIAT FOPUIMIECKHX HayK.

Jlynury EBrenus BiaguMupoBHa — HadanbHUK Kadeapsl TOCyIapCTBEHHO-TIPABOBBIX
nmucuummue Kys6acckoro maerturyra @CUH Poccrnu, kaHAMOAT FOPUANYECKUX
HayK, JOIIEHT.

MaxkapueB Anjapeil AjnexkceeBHY — JeKkaH (aKyabTeTa rOCYIapCTBEHHOTO CEKTOpa
HoBocubupckoro rocyqapcTBEHHOTO YHHBEPCHTETa SKOHOMUKH M YIPaBIICHHS,
wieH HoBocuOupckoil Topoackoil MyHUIMINATBHONW W30MPaTEeNbHOH KOMHCCHH,
KaHIUIAT IOpPUIMIECKUX HAYK, JOIEHT.

Maxkapuyk UBan IOpbeBuu — crapmmii mpenogasarensb kadeapst ucropun Poccun
IOpunuaeckoro nacrutyra CuOHpCKOro GeneparbHOro YHUBEPCUTETA.

MaJjsbimeBa MHHa BukTopoBHa — 1oneHT Kadeapbl rocyqapCTBEHHO-TIPABOBBIX
nmucuummie Kys6acckoro macerturyra @CUH Poccnu, kaHAMOAT FOPUANYECKUX

HayK.

Mapyxno Exatepuna FOpbeBHa — npenogaBatens Kadeapsl TpakaaHCKO-TIPABOBBIX
mucoumue - Kysb6acckoro wmuctutyra OCHH Poccum, kxanurtan BHyTpeHHEH
CITY>KOBI.

MutiokoB Muxaui AJjiekceeBHY — mpodeccop Kadeapbl KOHCTHTYLHOHHOTO H
MexayHaponHoro npasa IOpuandeckoro nacTutyTa HarmonansHOro mccienoBa-
TENbCKOro TOMCKOro rocyaapcTBEHHOTO YHUBEPCUTETA, KaHAUAAT IOPHIHIECKIX

HayK, poceccop.

MuxajieBa AHacracusi EBrenbeBHa — cTaxkep-uccienoBarenb kadeapsl TeOpun u
HCTOpPUH rOoCyAapcTBa U npaBa CHOMPCKOro GeneparbHOro YHUBEPCUTETA.

Mopo3 Haranus OJieroBHa — 3aB. kaheIpoil MeKITyHApOAHOTo mpaBa MexayHapoIHo-
ro yauBepcurera «MUTCOy, kaHmUaaT IOPUIMIECKUX HAYK, JOLEHT.

MockajieHko AHTOH DeJ0poBHY — aCCHCTEHT Kadeaphl KOHCTUTYILIHOHHOTO U MEXK-
nyHapomHoro mpasa IOpunndeckuii nHCTUTYTa HarmoHanbsHOTO MccienoBaTesb-
ckoro TOMCKOro rocyAapCcTBEHHOTO YHUBEPCHUTETA.
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HeuaeBa ’Kanna BajiepbeBHa — jo1ieHT Kadenpbl TEOPUH roCylapcTBa M IIpaBa,
MEXIyHapOAHOTo TpaBa HoBoCHOMPCKOro opuandeckoro MHCTUTYyTa ((rmana)
HaroHanbpHOro Hecie1oBaTesIbeckoro ToMCKOro rocy1apcTBEHHOIO YHHBEPCUTE-
Ta, KAaHAUJAT IOPUIMIECKUX HAYK, JOLCHT.

Ocranosny Urops FOpbeBHY — 3aB. Kaenpoii KOHCTUTYIIMOHHOTO ¥ MYHUIIUTIAIBHOT O
mpaBa Anraiickoro ¢ummana Poccuiickoil akageMun HapOZHOrO XO3SCTBA M TOCY-
JapcTBEeHHOM cirykO0b! mpu [Ipesunente PO, 1okTop IOpUIMIECKUX HAYK.

IManuyenko Baaauciaas FOpbeBHY — TOKTOP IOPUIMYECKUX HAYK, podeccop kaden-
PHI TEOPHH U UCTOPHH TocyAapcTBa U npaBa Cubupckoro dhenepaabHOTO YHUBEP-
cuTeTa.

Pa3z3ox3ona Tamkun Mypoa — craxep-uccinenosarenb LleHTpa mpaBoBoro conei-
CTBHS pa3BUTHIO IpeanpuHIMartenscTa (TamkukucTan).

Pa33okoB baxonyp XaeroBuu — mpodeccop kadempsl komMmepudeckoro mpasa Ta-
JDKUKCKOTO TOCYIapCTBEHHOTO YHUBEPCHTETa KOMMEPIUH, JOKTOP FOPHIUIECKIX
HayYK, JOIIEHT.

PomanoB EBrennii BopucoBuu — crapmmii npenonaBarens kadenpsl MPaBOBBIX IUCIH-
WIMH TOMCKOTO CelbCKOXO3SICTBEHHOrO MHCTHTYTa — (ummana HoBocuOupckoro
TOCYZIapCTBEHHOT'O arpapHOro yHUBEPCUTETA.

CennnkoBa Japbssa BiagumMupoBHa — 10LEHT Kadeapsl TEOPHH U UCTOPHUHU TOCY-
JapcTBa U MpaBa, aAMUHUCTpATHBHOrO mpasa lOpuandeckoro uncturyra Hammo-
HaJIBHOI'O HCCIIE0BAaTEIbCKOr0 TOMCKOTO TOCYJapCTBEHHOTO YHHBEPCHUTETA,
KaHIUIAT IOPUIMIECKUX HaYK.

CuzoB IlaBea HuxonaeBuu — Benymmii cnenuanuct V30mparenbHOH KOMHCCHU
Tomckoit obnactu.

CMmupHoBa Maprapura CepreeBHa — acniupanT CHOMpPCKOrO MHCTUTYTA yIpaBiie-
Hus Gunmmana PAHXul C.

Cnupun Muxaunia FOpbeBu4 — 101eHT Kadeapsl TEOPHH U UCTOPHH TOCYJapCcTBa U
IpaBa U MEXIYyHapOIAHOrO MpaBa ropuandeckoro paxyiaprera CaMapcKoro Hary-
OHaJIBHOrO HcciaenoBaTenbekoro ynuepcurera M. C.JII. Koponesa, xanmunmar
IOPUIMYECKUX HaYK.

Cyaumckas FOmumsa MuxaiisioBHa — cynps Apbutpaxsoro cyaa Tomckolt obmacty,
KaHM/IAT IOPUANYECKHX HayK.

CpiueB Cemen CepreeBH4 — aciipaHT KadeApbl TOCYIapPCTBEHHOTO U aIMUHHICTPa-
TuBHOro mnpasa IOpuanueckoro umHCTUTyTa KeMepoBCKOro rocyaapCTBEHHOrO
YHHUBEPCHUTETA.

TatapuHoB Cepreii AjeKCAaHAPOBHY — IOIEHT Kadeapbl KOHCTUTYLMOHHOTO H
MexIyHaponHoro npasa FOpuanueckoro nuncruryra HaumonanbHOro nccnenoba-
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TENbCKOro TOMCKOro rocyaapcTBEHHOTO YHUBEPCUTETA, KaHIUAAT IOPHIUIECKIX
HayK, JJOIIEHT.

Turapenko Mapusst BUKTOpOBHAa — cTapmmii mpemnogaBarenb Kadeapsl KOHCTUTY-
LMOHHOTO ¥ MYHHIIMITAIBHOTO MpaBa Anrtaiickoro ¢umuana Poccuiickoit akame-
MHUH HapOIHOTO XO3AHCTBA U TOCYAapCTBEHHOM ciryk0Ob1 mpu [Ipesunente PO.

TpbIHYeHKOB Asekceil AHATOIbeBHY — JIOIEHT Kaeapbl TEOPUHN U UCTOPHU I'OCY-
JapcTBa U MpaBa, aAMUHUCTpAaTUBHOrO mpasa lOpuandeckoro nuncturyra Hammo-
HaJIBHOI'O HCCIENOBAaTEIbCKOr0 TOMCKOTO TOCYJapCTBEHHOTO YHHBEPCHTETA,
KaHIUIAT IOPUIMIECKUX HaYK.

Tynsiit Anexcanap HuxonaeBuu — moueHt kadeapsl ¢punancoBoro mpasa FOpuan-
4YecKoro MHCTUTyTa HarmoHanbHOro HccienoBaTensckoro Tomckoro rocyaap-
CTBEHHOT'0 YHHUBEPCHUTETA, KAHIUAAT IOPHINYECKUX HAYK, TOLECHT.

Tynsii Exatepuna FOpbeBHa — noueHt kadenps! ¢puHancoBoro mpasa Opuande-
CKOro uHcTHTyra HarmoHanpHOro uccienoBaTensekoro ToMmckoro rocyaap-
CTBEHHOT'O YHHUBEPCHUTETA, KAHIUAAT IOPHINYECKUX HAYK, TOLCHT.

Tropun Cepreii EBrenbeBud4 — 10puckoHcynsT AO «CHOMPCKUIT XUMUYECKUIA KOM-
OuHaT», coMcKaTenb Ka(eapsl KOHCTHTYIMOHHOTO M MEXIYHAapOJHOTO IpaBa
IOpumyeckoro nHcTuTyTa HanmmoHanpHOro mccinenoBaTenbekoro TOMCKOTo rocy-
JTApCTBEHHOTO YHUBEPCHUTETA.

YiabsaHoB Ajexcanap FOpbeBuu — conckarens Kaeapbl KOHCTHTYLIMOHHOTO H
MexmyHapoxHoro npasa lOpuandeckoro nactutyra HarmonansHOro mccienoBa-
TENbCKOro TOMCKOro rocyJapcTBEHHOTO YHHBEPCHUTETA.

YnopoB Ajexcanap I'eHHagbeBHY — JOLEHT Kadeapsl rocyIapCTBEHHO-TPABOBBIX
nmucuumue Kys6acckoro macrturyra @CUH Poccrnu, kaHAMOAT FOPUANYECKUX

HayK.

®DuanmonoB IOpuii BasepbeBu4 — 101eHT Kadeapbl KOHCTUTYIIHOHHOTO U MEXITY-
HapoaHoro mpasa lOpuamueckoro mHCTHTYTa HammonanmsHOro mccienoBarenb-
ckoro TOMCKOro rocymapCTBEHHOTO YHUBEPCUTETAa, KAHAWUAAT OPUANYECKHX
HayK, JOIIEHT.

XoBasbir Anga CepreeBHa — acCUCTCHT Kadepbl TEOPUH, UCTOPHUH TOCYIapCTBa U
paBa ropuadeckoro daxynsrera TyBHHCKOrO TOCYAapCTBEHHOTO YHUBEPCHUTETA.

Xomymky Cassna Komo0yii-oon0BHa — crapmmii mpenogaBaTenb Kadeapsl TEOpPHH,
HCTOPHHU TOCYJapcTBa U MpaBa TyBUHCKOTO TOCYIapCTBEHHOIO YHHBEPCUTETA.

HbipenskanoB Yunruc JAbIMOPBIIOBHY — JONEHT Ka(eapbl SKOHOMUKH, OpraHu3a-
LUY, YNPABICHUSI CTPOUTENBCTBOM MU SKMIHIIHO-KOMMYHAJIBHBIM KOMIUIEKCOM
ToMcKkoro rocy1apCcTBEHHOTO apXUTEKTYPHO-CTPOUTENEHOTO YHUBEPCUTETA, KaH-
AT I0PUAMIECKUX HayK, JOLCHT.
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Lpipen:kanoBa Auana bByiaeBHa — crapmmii mpernonaBarenb Kadeapsl 5KOHOMUKH,
OpraHM3aIMy, YIPABICHHUS CTPOUTENHCTBOM U SKHIHITHO-KOMMYHAIBHBIM KOM-
IUIEKCOM TOMCKOro rocy/JapCTBEHHOTO apXUTEKTYPHO-CTPOUTEIFHOTO YHUBEPCH-
TeTa.

Mymapuna Ejiena AjiekcaHIPOBHA — CTapILUiA MTPpenoAaBaTeNb Kadeapsl TEOPUU U
HCTOPHH TOCYIapCTBEHHOTO IpaBa, aJMUHUCTPATHBHOro mpasa IOpummdaeckoro
nHcTHTYTa HarmuoHanmsHOro mccenoBaTenbckoro TOMCKOro rocyaapcTBEHHOTO
YHUBEPCHTETA.

KOcy6oB dubman CyJieliMaHOBHY — TOLEHT Kadeapsl monuronaorud HamponansHo-
IO HMCCIEI0BATENbCKOro TOMCKOr0 rOCY/apCTBEHHOIO YHHBEPCHUTETa, KaHAUIAT
IOPUIMYECKUX HaYK.
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